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PREFACE 

TO  THE  THIRD  EDITION 

Lassa  Francis  Lawbekcb  Oppbkheim,  the  author 
o£  ibis  book,  was  bom  near  Frankfurt  on  March  30, 
1858.  £ducated  there,  and  at  the  UniversitieB  of 
Berlin,  GKJttingen,  Heidelberg,  and  Leipzig,  he 
ahowed  great  versatility  of  talent,  studying  philo- 
flopby,  medicine,  and  theology  as  well  as  law. 
Among  his  teachers  were  Binding,  von  Jhering, 
and  Bluntschli.  In  1886  he  began  to  lecture  in  the 
University  of  Freiburg,  and  became  Extraordinary 
Professor  there  in  1889 ;  he  was  called  to  a  Pro- 
fessorial (yhair  at  Basle  in  1891.  During  these  years 
he  wrote  several  books,  mainly  upon  Criminal  Law. 
He  left  Basle  for  England  in  1896,  determined  to 
devote  the  mature  years  of  his  life  to  International 
Law,  which  he  had  then  recently  been  teaching.  He 
studied  its  varied  literature  with  characteristic 
mergy,  and  set  himself  to  write  this  treatise,  first 
published  in  1906  and  1906.  He  was  then  Lecturer 
in  International  Law  at  the  London  School  of 
Economics.  In  1902  he  married  a  daughter  of 
lieutenant-Colonel  Cowan,  and  had  one  daughter, 
Mary.  In  1908  he  succeeded  Westlake  in  the  Chair 
founded  at  Cambridge  by  William  Whewell,  and 
made  it  his  constant  aim  to  fulfil  the  charge  given  to 
the  holder  *  to  lay  down  such  rules  and  suggest  such 
measures  as  may  tend  to  diminish  the  evils  of  war 
and  finaUy  to  extinguish  war  between  nations.'    He 
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wa4B  elected  an  ABSOciate,  and  then  a  Member,  of 
the  Institute  of  International  Law,  and  an  Honorary 
Member  of  the  Royal  Academy  of  Jurisprudence  at 
Madrid.  As  Whewell  Professor  he  devoted  him- 
self to  the  duties  of  his  office,  lecturing  to  large 
classes  and  watching  with  special  care  over  the 
training  of  Whewell  scholars.  All  who  were  thus 
drawn  within  his  circle  were  fascinated  by  his 
enthusiasm  and  personal  charm.  He  brought  out  a 
second  edition  of  this  treatise  in  1912,  and  was 
writing  monographs  and  contributing  articles  to 
many  papers.  He  edited  the  Zeitschrift  fiir  VoU 
Jcerrecht  in  collaboration  with  Kohler  until  the  out- 
break of  the  war.  In  1909  he  had  pubhshed  Inter- 
national Incidents — ^a  book  of  problems  for  discussion 
with  his  pupils.  A  short  study  of  the  Panama  Canal 
Conflict  was  widely  read,  and  with  General  Edmonds 
he  prepared  a  manual  of  Land  Warfare  for  the 
guidance  of  Officers  of  His  Majesty's  Army.  His 
next  work  was  to  collect  the  papers  of  John  Westlake, 
and  to  edit  a  series  of  contributions  to  International 
Law  and  Diplomacy. 

Durii^  these  Cambridge  days  his  reputation  had 
spread  all  over  the  world,  and  he  enjoyed  to  the  full 
the  new  opportunity  thus  brought  to  him.  He 
sought,  and  gained  easily,  the  friendship  of  dis- 
tinguished jurists  everywhere ;  and  through  a 
cordial  exchange  of  opinions  he  was  able  to  study 
their  varying  points  of  view.  For  such  a  work  his 
training  in  different  legal  systems  had  especially 
fitted  him,  since  his  conceptions  of  jurisprudence 
were  truly  international.  Visitors  came  to  Whewell 
House  from  many  lands,  and  his  wife,  who  shared 
his  interest  in  his  work,  his  friends,  and  his  pupils, 
joined  in  welcoming  them  to  their  home.  Warmly 
received,   they   went    and   came    again.      In    the 
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Professor^s  private  room  at  the  Law  Schools  is  a 
gallery  of  photographs  of  international  lawyers  of 
almost  every  nationality. 

Then  came  the  war.  The  guilty  diplomacy  of 
Germany,  and  the  crime  of  the  German  armies  in 
Belgium,  filled  him  with  horror,  to  which  he  gave 
public  expression.  He  had  already  offered  his 
services  to  the  British  Government,  and  was  able 
to  lend  his  knowledge  and  prestige  towards  the 
overthrow  of  a  system  which  would  have  throttled 
the  Law  of  Nations.  The  new  uses  for  this  book 
soon  exhaiisted  the  second  edition ;  but  he  would 
not  then  pubhsh  a  third,  and  confined  himself  to 
collecting  material  and  recording  the  changes  which 
each  day  brought.  He  felt  that  the  stress  of  events 
was  too  great  for  him  to  mould  judgments  that 
diould  be  fashioned  in  a  mind  in  repose.  So  he 
looked  to  the  United  States,  then  at  peace,  to  sustain 
the  legal  traditions  of  Litemational  Law  during  the 
straggle,  and  himseU  became  Corresponding  Member 
of  the  American  Institute  of  Litemational  Law  in 
1915.  He  also  hoped  that  an  American  jurist  would 
first  tell  the  legal  story  of  the  war,  and  this  hope  his 
friend.  Professor  Gamer  of  Illinois,  has  brought  to 
fulfilment.  With  cautious  sympathy  he  watched 
the  growth  of  the  League  of  Nations  movement, 
and  three  lectures  which  he  had  deUvered  upon  it 
were  in  the  press  when  Germany  asked  for  an 
armistice. 

He  at  once  began  to  prepare  the  new  edition  of 
this  treatise.  He  was  eager  to  point  out  that 
during  the  World  War '  not  the  whole  of  International 
Law  has  gone  to  pieces,  but  only  parts  of  the  Law  of 
War,'  and  that  '  the  Law  of  Peace  is  the  centre  of 
gravity  of  International  Law.'  But  the  strain  of 
the  war  had  overtaxed  his  health,  and  the  ill  effects 
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now  revealed  themselves.  His  friends  found  him 
in  the  summer  of  1919  with  his  enthusiasm  impaired 
by  physical  weariness,  and  he  spoke  regretfully  of 
the  mass  of  new  material  before  him.  He  doubted 
whether  he  would  live  to  work  through  it.  At  the 
beginning  of  August  he  went  to  Wales,  breaking 
away  from  a  study  of  the  German  Treaty.  He  had 
just  heard  that  the  University  was  to  confer  upon 
him  the  degree  of  Doctor  of  Letters.  Best  and 
change  did  not  restore  him,  and  he  came  home 
dangerously  ill.    He  died  on  October  7, 1919. 

This  is  no  place  to  set  a  value  upon  his  achieve- 
ments, or  to  voice  the  affection  and  esteem  of  those 
who  knew  him.  That  is  being  done  by  his  old  friend, 
Edward  Arthur  Whittuck,  to  whom  the  former 
editions  of  this  treatise  were  dedicated,  in  the  new 
Britiah  Year  Book  of  IfUernational  Law.  His  power 
of  insight,  his  passion  for  research  he  gave  freely 
in  the  cause  of  the  Law  of  Nations.  His  optimism^ 
so  attractive  to  all,  was  tempered  by  sober  under- 
standing. '  I  will  not  deny,'  he  wrote  at  the  end  of 
the  war,  ^  that  the  League  may  fall  to  pieces ;  and 
that  a  disaster  like  the  present  may  again  visit 
mankind.'  But  such  thoughts  did  not  deter  him. 
To  him  labour  in  International  Law  was  service  for 
humanity ;  for  future  generations  he  could  give  no 
more  than  his  best,  and  would  give  no  less. 


It  was  Oppenheim's  practice  to  work  at  his  book 
day  by  day,  now  rewriting  a  paragraph,  now  marking 
a  page  for  revision  in  the  light  of  an  article  or  a 
lecture,  now  recording  new  incidents  on  the  ample 
and  well-ordered  leaves  of  his  own  copy.  So  it 
was  found  when  he  died ;  a  few  chapters,  but  only 
a  few,  were  ready  for  the  printer.    But  now  the 
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rewritten  paragraphs,  the  manuseript  notes^  have 
bem  embodied  in  the  text.  To  mark  each  minor 
change  in  Oppenheim's  words  mifortmiately  proved 
impracticable,  though  the  attempt  was  abandoned 
with  reluctance.  However,  unnecessary  changes 
have  been  scrupulously  avoided,  and  views  and 
opimons  have  been  nowhere  interpolated.  So  far 
the  task  was  less  difficult.  But  in  July  1919  the 
author's  notcfs  ended ;  his  last  unfinished  work  was 
iqK)n  the  German  Treaty,  then  just  signed,  and  many 
crowded  months  have  since  gone  by.  Mrs.  Oppen- 
heim  and  Mr.  Longman  desired  that  the  narrative 
diotdd  be  brought  down  to  the  date  of  publication, 
and  this  has  been  done  by  recording  events  to  the 
end  of  May  1920.  But  the  reader  will  not  be  at  a 
loss  to  distinguish  these  notes  and  paragraphs.  They 
are  many  that  deal  with  the  German  Treaty,  all 
that  comprise  later  happenings,  and  a  few  others 
which  should  here  be  mentioned.  Sections  60a  and 
506  were  written  with  some  guidance  from  the 
author's  jottings.  Developments  within  the  British 
Empire  made  changes  in  Sections  94a  and  946  in- 
evitable. Sections  197a  to  197c  had  to  be  revised 
to  embody  the  new  International  Air  Convention. 
The  sections  dealing  with  International  Commis- 
sioiis  and  Offices,  which  the  author  had  marked  for 
revision,  have  been  partly  rewritten,  in  order  to 
incorporate  recent  events.  For  the  same  reason 
modifications  have  been  made  in  Section  476a  (the 
International  Prize  Court  proposed  by  the  unratified 
mth  Hague  Convention),  and  new  matter  has  been 
added  to  Section  4766  (proposals  for  an  International 
Court  of  Justice).  In  the  hsts  of  law-making  treaties 
and  of  non-political  Unions  such  additions  or  varia- 
tions have  been  made  as  were  rendered  necessary 
by  the  Peace  Conference  of  1919.    The  sections 
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dealing  with  the  Treaties  of  Peace  and  the  position  of 
Unions  after  the  World  War  are  not  from  Oppen- 
heim's  pen ;  but  he  had  himself  written  the  impor- 
tant sections  explaining  and  discussing  the  League 
of  Nations. 

It  is  too  much  to  hope  that  the  editorial  work 
will  always  meet  with  the  approval  of  the  reader ; 
doubtless  many  questions  which  have  been  anxiously 
debated  others  would  have  solved  differently.  But 
having  accepted  a  responsibility  not  easy  to  dis- 
charge, I  have  striven  (with  what  success  I  do  not 
know)  to  be  guided  by  reverence  and  affection  for 
a  friend. 


Help  has  come  from  many  quarters,  and  this  is 
an  opportunity  for  being  grateful.  The  Table  of 
Cases  has  been  prepared,  and  the  Index  revised, 
under  the  direction  of  Mr.  C.  E.  A.  Bedwell,  Keeper 
of  the  Middle  Temple  Library,  by  his  Assistant, 
Mr.  H.  A.  C.  Sturgess ;  to  Messrs.  T.  and  A.  Constable, 
who  have  come  to  my  aid  in  proof-reading,  a  par- 
ticular debt  of  gratitude  is  due. 


Ronald  F.  Roxburgh. 


0  Old  Squa&s,  LtKcx>LM's  Jxs, 
June  29,  1920. 
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OF  TITLES  07  BOOKS,  ETC..  QUOTED  IN  THE  TEXT 


Ths  books  zefened  to  in  the  bibliograi^y  and  notes  ue,  as  a 
niJe,  qooted  with  their  foil  titlea  and  the  date  of  their  pablioa- 
tion.  But  certain  books  and  periodicab  which  are  Teiy  often 
wfened  to  throughout  this  work  are  qnoted  in  an  abbreviated 
Cann,  as  foUows  : — 
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Bonfib 

Bordbaid 

Bnfanennoq 
GalTo 


KeU 
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KorOyCinfe      ■■ 


&0till8 

HaO 
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THE  LAW  OF  NATIONS  AS  LAW 

Han,  pp.  lS-16 — ^Maine,  pp.  00-63 — Lawrenoe,  §S  1-8,  and  IRMoyi,  pp.  1-86' 
Philliiiiore,  L  S|  M^-Twin,  L  H 104- 106— Taylor,  f  d~Moon,  i.  H  1-2 
—^Weatlake,  L  pp.  1-13,  and  Paper;  pp.  392-413 — Walker,  HiMorp,  i. 
ft  1-8— Halleok,  i.  pp.  50-69— Hershey,  Nos.  1-10— Ullmann,  H  2-4 
— H«ifter,  H  1-5— Holtwndorff  in  HcUundorf,  i.  pp.  10-25— Nya,  i. 
pp.  138-151— RiTier,  i  f  1— Bonflla,  Not.  26-31—Pftwlier-Fod4r^  i. 
Nob.  l-23~M6rigDhao,  i.  pp.  5-28— Martens,  i.  IS  1-5— Fiore,  i.  Noe. 
186-208,  and  Code,  Noa.  1-31— Bolmerinoq,  Praxis,  Theorie  mud  Oodi- 
JeaiUmdee  VMerreehU  (1874),  pp.  158-164— Higgins,  The  Bmdmg  Force 
qf  Intemaiiomal  Law  (1910)— HeUboni,  Grumdbegrife  dee  VdlkerrechU 
(1912),  S§  l-5~GroMli,  Der  Zwang  tm  VSlherreehl  (1912),  pp.  1-38, 
100-137— Bedflkib,  Dae  PrMem  dee  Vdlkerreehte  (1917)— Lammaaoh, 
Dae  VMerreeht  naeh  dem  Kriege  (1917),  pp.  61-91— Fraag,  Not.  1*3— 
Pollock  in  the  Law  Quarteriy  Retneto,  xviii.  (1902),  pp.  418-429— Soott 
in  A.J,,  L  (1007),  pp.  831-866  — WiUooghby  and  Root  in  A, J,,  ii 
(1908),  pp.  357-366  and  451-457  — Nya  in  A. J.,  vi.  (1912),  pp.  1-29, 
279-315 — Monroe  Smith,  The  Nature  and  FtUwre  of  Intemaiional  Law 
in  the  American  Politieal  Science  Review,  xxiL  (1918)  —  Fonlke  in 
the  Oclmmbia  Law  Review,  six.  (1919),  pp.  429-466. 

§  1.  Law  of  Nations  or  International  Law  (Droit  des  Oonoep- 
genSj  Vblkerrecht)  is  the  name  for  the  body  of  customary  um  d 
and  conventional  rules  which  are  considered  legally  *  ^•^^^^^ 
binding  by  civilised  States  in  their  intercourse  with 
each  other.    Such  part  of  these  rules  as  is  binding  upon 
an  the  civilised  States  without  exception,  as,  for  in- 
stance, the  law  connected  with  legation  and  treaties,  is 
cafled  universal  International  Law,  in  contradistinction 
U>  particular  International  Law,  which  is  binding  on  two*^ 

'  In    oaDfxwii«^uiotion    to    mere      International  Oomity.     See  below,     % 
mmae  and    to    rahoB   of   lo-oaUed      H  9  and  19. 
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or  a  few  States  only.  But  it  is  also  necessary  to  distin- 
guish general  International  Law.  This  name  must  be 
given  to  the  body  of  such  rules  as  are  binding  upon  a 
great  many  States,  including  leading  Powers.  General 
International  Law,  as,  for  instance,  the  Declaration  of 
Paris  of  1856,  has  a  tendency  to  become  universal 
International  Law. 

International  Law  in  the  meaning  of  the  term  as 
used  in  modem  timeB  did  not  exist  during  antiquity 
and  the  first  part  of  the  Middle  Ages.  It  is  in  its  origin 
essentially  a  product  of  Christian  civilisation,  cmd  began 
gradually  to  grow  from  the  second  half  of  the  Middle 
Ages.  But  it  owes  its  existence  as  a  systematised  body 
of  rules  to  the  Dutch  jurist  and  statesman  Hugo  Grotius, 
whose  work,  De  Jure  BelU  ac  Pads,  libri  Hi.,  appeared 
in  1625,  and  became  the  foundation  of  all  later 
development. 

The  Law  of  Nations  is  a  law  for  the  intercourse  of 
States  with  one  another,  not  a  law  for  individuals.  As, 
however,  there  cannot  be  a  sovereign  authority  above 
the  several  sovereign  States,  the  Law  of  Nations  is  a  law 
—  betweer^t  not  above,^  the  several  States,  and  is,  therefore, 
since  Bentham,  also  called  '  International  Law.' 

Since  the  distinction  of  Bentham  between  Inter- 
national Law  public  and  private  has  been  generally 
-^accepted,  it  is  necessary  to  emphasise  that  only  the 
so-called  public  International  Law,  which  is  identical 
with  the  Law  of  Nations,  is  International  Law,  whereas 
the  so-called  private  International  Law  is  not,  at  any 
rate  not  yet.  The  latter  concerns  such  matters  as  fall  at 
the  same  time  under  the  jurisdiction  of  two  or  more 
different  States.  And  as  the  Municipal  Laws  of  different 
States  are  frequently  in  conflict  with  each  other  respect- 

^  The  argumentf  used  by  Snow  (see  proposal  to  substitute  for  it  the  term 

A.J,,  vi.   (1912),  pp.  89()-900,  and  SupemaiioncU  Lcno,  are  based  upon 

B,0,,Tix,  (1912), pp. 909-318) against  the  untenable  dictum  that  *aU  Uw 

the  term  IfUemtU%onal  Law,  and  his  oomes  from  above.' 
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ing  sach  mattera,  juiistB  belongmg  to  difieient  conntrieB 
ez^eavoar  to  find  a  body  of  piinciples  according  to  which 
soch  conflicts  can  be  avoided.  What  is  now  termed 
private  International  Law  would,  however,  become 
Jnteroational  Law  in  case  the  Powers  agreed  by  a  law- 
making treaty  upon  a  body  of  rules  the  appUcation  of 
which  would  solve  such  conflicts. 

§  2.  Almost  from  the  beginning  of  the  science  of  the  Legu 
Law  of  Nations  the  question  has  been  discussed  whether  ^^l^of 
the  roles  of  International  Law  are  legaOy  binding.  ^^^^^ 
^bbes^  and  Pufendorf^  had  already  answered  the 
question  in  the  negative.  And  during  the  nineteenth 
oeatoiy Justin'  and  his  followers  took  up  the  same 
attitude.  They  defined  law  as  a  body  of  rules  for  human 
conduct  set  and  enforced  by  a  sovereign  political  autho- 
rity. If  indeed  this  definition  of  law  be  correct,  the 
Law  of  Nations  cannot  be  called  law.  For  Inter- 
national Law  is  a  body  of  rules  governing  the  relations 
of  sovereign  States  between  one  another.  And  there 
is  not  and  cannot  be  a  sovereign  poUtical  authority 
aboye  the  sovereign  States  which  could  enforce  such 
roles.  However,  this  definition  of  law  is  not  correct. 
It  covers  only  the  written  or  statute  law  within  a  State, 
that  part  of  the  Municipal  Law  which  is  expressly  made 
by  statutes  of  Parliament  in  a  constitutional  State  or 
by  some  other  sovereign  authority  in  a  non;constitu- 
tional  State.  It  does  not  cover  that  part  of  Municipal 
Law  which  is  termed  unwritten  or  customary  law. 
There  is,  in  fact,  no  community  and  no  State  in  the  ^ 
world  which  could  exist  with  written  law  only.  Every- 
where there  is  customary  law  in  existence  besides  the 
written  law.  This  customary  law  was  never  expressly 
enacted  by  any  law-giving  body,  or  it  would  not  be 

*  De  Ohe,  ziy.  i. 

*  De  Jure  I^aiurae  et  ChtiHum^  U.  o.  iii.  1 22. 

*  Leeiwu  on  Jwr%ipnidmie$f  ri. 
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merely  customary  law.  Those  who  define  law  as  rules 
set  and  enforced  by  a  sovereign  political  authority  do 
not  deny  the  existence  of  customary  law.  But  they 
maintain  that  the  customary  law  has  the  character  of 
law  only  through  that  indirect  recognition  on  the  part 
of  the  State  which  is  to  be  found  in  the  fact  that  courts 
of  justice  apply  the  customary  in  the  same  way  as  the 
written  law,  and  that  the  State  does  not  prevent  them 
from  doing  so.  This  is,  however,  nothing  else  than  a 
fiction.  Courts  of  justice  having  no  law-giving  power 
could  not  recogmse  unwritten  rules  as  law  if  these 
rules  were  not  law  before  that  recognition,  and  States 
recognise  unwritten  rules  as  law  only  because  courts  of 
justice  do  so. 
OharM-  §  3.  For  the  purpose  of  finding  a  correct  definition 
of  Raits  of  law  it  is  iudispensable  to  compare  moraUty  and  law 
of  Uw.  y^^Y^  ^Q^^  other,  for  both  lay  down  rules,  and  to  a  great 
extent  the  same  rules,  for  human  conduct.  Now  the 
^  characteristic  of  rules  of  moraUty  is  that  they  apply  to 
conscience,  and  to  conscience  only.  An  act  loses  all 
value  before  the  tribunal  of  moraUty,  if  it  was  not  done 
out  of  free  will  and  conscientiousness,  but  was  enforced 
by  some  external  power  or  was  done  from  some  con- 
sideration which  lies  without  the  boundaries  of  con- 
science. Thus,  a  man  who  gives  money  to  the  hospitals 
in  order  that  his  name  shall  come  before  the  public 
does  not  act  morally,  and  his  deed  is  not  a  moral  one, 
though  it  appears  to  be  one  outwardly.  On  the  other 
hand,  the  characteristic  of  rules  of  law  is  that  they  shall, 
if  nttessary,  be  enforced  by  external  power.^  Rules 
of  law  apply,  of  course,  to  conscience  quite  as  much 
as  rules  of  moraUty.  But  the  latter  require  to  be 
enforced  by  the  internal  power  of  conscience  only, 

^  Westlake,  Paper$,  p.  122,  seems      and  Twiss,  L  f  106,  adopts  it  expreatU 
to  make  the  same  distinotion  be-      verbU. 
tween  rules  of  law  and  of  morality, 
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whereas  the  foimer  lequiie  to  be  enf oioed  by  8<mie 
external  power.  When,  to  give  an  illustrative  example, 
morality  commands  you  to  pay  your  debts,  it  hopes 
that  your  conscience  unll  make  you  pay  them.  On  the 
othar  hand,  if  the  law  gives  the  same  command,  it 
hopcB  that,  if  the  conscience  has  not  sufficient  power  to 
make  you  pay  your  debts,  the  fact  that,  if  you  will  not 
pay,  the  baililE  will  come  into  your  house,  wiU  do  ao.^  ^ 

§4.  If  these  are  the  characteristic  signs  of  morality 
and  of  law,  we  are  justified  in  stating  the  principle :  f^SSLitj 
A  rale  is  a  rule  of  morality,  if  by  common  consent  of  y^?T?^ 
the  community  it  apphes  to  conscience  and  to  con-  BxittooM 
science  only ;   whereas,  on  the  other  hand,  a  rule  is  a  ^  ^^' 
role  of  law,  if  by  common  consent  of  the  community  it  "^ 
shaU  eventually  be  enforced  by  external  power.    With- 
out some  kind  both  of  morahty  and  law,  no  community 
has  ever  existed,  or  could  possibly  exist.    But  there 
need  not  be,  at  least  not  among  primitive  communities, 
a  law-giving  authority  within  a  community.    Just  as 
the  mles  of  morality  are  growing  throuj^  the  influence 
of  many  different  factors,  so  the  law  can  grow  without 
being  expressly  laid  down  and  set  by  a  law-giving 
aathorily.    Wherever    we    have    an    opportunity    of 
observing  a  primitive  community,  we  find  that  some 
of  its  rules  for  human  conduct  apply  to  conscience 
only,  whereas  others  shall  by  common  consent  of  the 
community  be  enforced ;  the  former  are  rules  of  moraUty 
only,  whereas  the  latter  are  rules  of  law.    For  the 
existence  of  law  neither  a  law-giving  authority  nor 
courts  of  justice  are  essential.    Whenever  a  question  of 
law  arises  in  a  primitive  community,  it  is  the  com- 
momty  itself  and  not  a  court  which  decides  it.    Of 

'Thkdktfaiotion  between  nilM  of  Vdlkenreehit  (1912),  pp.   8-10)  who 

i&tr  Koi  of  morality  U,  however,  by  deny  to  the  roles  of  ww  the  eeaen- 

BO  Dfieofl  generally  reoogniaed,  for  tuJ  oharAoterittic  that  they  thall,  if 

there  «re  many  writers  (see,  for  in-  necessary,  be  enforced  by  external 

rtttoe,  Heilboniy  Cfrymdbegnfi  da  power. 
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course,  when  a  community  is  growing  out  of  the  primi- 
tive condition  of  its  existence  and  becomes  gradually 
so  enlarged  that  it  turns  into  a  State  in  the  sense  proper 
of  the  term,  the  necessities  of  life  and  altered  circum- 
stances of  existence  do  not  allow  the  community  itself 
any  longer  to  do  anything  and  everji^hing.  And  the 
law  can  now  no  longer  be  left  entirely  in  the  hands  of 
the  different  factors  which  make  it  grow  gradually 
from  case  to  case.  A  law-giving  authority  is  now  just 
as  much  wanted  as  a  governing  authority.  It  is  for 
this  reason  that  we  find  in  every  State  a  Legislature, 
which  mates  laws,  and  couxte  of  justice,  which  ad- 
minister  them. 
However,  if  we  ask  "wtence  does  the  power  of  the 
^Legislature  to  make  laws  come,  there  is  no  other  answer 
than  this :  from  the  common  consent  of  the  community. 
Thus,  in  Great  Britain,  ParUament  is  the  law-making 
body  by  common  consent.  An  Act  of  ParUament  is 
law,  because  the  common  consent  of  Great  Britain  is 
behind  it.  That  Parliament  has  law-making  authority 
is  law  itself,  but  unwritten  and  customary  law.  Thits 
the  very  i'mportant  Jact  comes  to  light  that  all  stcEtitte  or 
^^-writben  law  is  based  on  umuritten  law  in  so  far  as  the 
power  of  Parliament  to  make  statvte  law  is  given  to 
Parliament  by  unwritten  law.  It  is  by  the  common 
consent  of  the  British  people  that  ParUament  has 
the  power  of  making  rules  which  shaU  be  enforced 
by  external  power.  But  besides  the  statute  laws 
made  by  ParUament  there  exist  and  are  constantly 
growing  other  laws,  unwritten  or  customary,  which  are 
day  by  day  recognised  through  courts  of  justice. 
Definition  §  5.  On  the  basis  of  the  results  of  these  previous 
SintiiJa  investigations  we  are  now  able  to  give  a  definition  of 

tioSfof    ^^^*    ^®  °^y^  ^^  *^**  ^^  ^  ^  ^y  ^f  **^^  f^  human 
Law.       conduct  wOhin  a  community  which  by  common  consent  of 

^    this  community  shall  be  enforced  by  external  jnnuer. 
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The  essential  conditions  of  the  existence  of  law  are, 
tjia^ne,  thrsefold.    There  must,  first,  be  a  community.'' 
There  must,  secondly,  be  a  body  of  rules  for  human- 
oondnct  within  that  communily.    And  there  must, 
tiuidly,   be  a  common  consent  of  that  community  — 
that  these  rules  shall  be  enforced  by  external  power. 
It  is  not  an  essential  condition  either  that  such  rules 
of  conduct  should  be  written  rules,  or  that  there  should 
be  a  law-making  authority  or  a  law-administering  court 
within  the  community  concerned.    And  it  is  evident 
that,  if  we  find  this -definition  of  law  correct,  and  accept 
these  three  essential  conditions  of  law,  the  existence  of 
law  is  not  limited  to  the  State  community  only,  but  is 
to  be  found  everywhere  where  there  is  a  community. 
The  best  example  of  the  existence  of  law  outside  the 
State  is  the  law  of  the  Roman  Catholic  CSiurch,  the  so- 
called  Canon  Law.    This  Church  is  an  organised  com- 
mimity  whose  members  are  dispersed  over  the  whole 
8at&^  of  the  earth.    They  consider  themselves  bound 
by  the  rules  of  the  Canon  Law,  although  there  is  no 
soveieign  political  authority  that  sets  and  enforces 
those  rules,  the  Pope  and  the  bishops  and  priests  being 
a  religious  authority  only.    But  there  is  an  external 
power  through  which  the  rules  of  the  Canon  Law  are 
enforced — ^namely,  the  punishments  of  the  Canon  Law, 
8Qch  as  excommunication,  refusal  of  sacraments,  and 
&e  like.    And  the  rules  of  the  Canon  Law  are  in  this 
way  enforced  by  conmion  consent  of  the  whole  Roman 
Gathohc  community. 
§  6.  But  it  must  be  emphasised  that,  if  there  is  law  Law  not 
be  found  m  every  commumty,  law  m  this  meaning  ufiadwith 
must  not  be  identified  with  the  law  of  States,  the  so-  ^""'^^ 
called  Municipal  Law,^  just  as  the  conception  of  State 

^  ^  Thronghoiit  this  work  the  term      in  oontrttdistinotion  to  IntenMtional 
'Himioip^  Lftw'  is  made  use  of  in      Law. 
U»  nue  of  national  or  State  law 
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must  not  be  identified  with  tiie  conception  of  com- 
munity. The  conception  of  community  m  a  wider  one 
than  the  conception  of  State.  A  State  is  a  community, 
but  not  every  community  is  a  State.  Likewise  the 
conception  of  law  pure  and  simple  is  a  wider  one  than 
that  of  Municipal  Law.  Municipal  Law  is  law,  but  not 
eveiy  law  is  Municipal  Law,  as,  for  instance,  the  Canon 
Law  is  not.  Municipal  Law  is  a  narrower  conception 
'  than  law  pure  and  simple.  The  body  of  rules  which 
is  called  the  Law  of  Nations  or  International  Law  might, 
therefore,  be  law  in  the  strict  sense  of  the  term,  although 
it  might  not  possess  the  characteristics  of  Municipal 
Law.  To  make  sure  whether  the  Law  of  Nations  is  or 
is  not  law,  we  have  to  inquire  whether  the  three  essential 
conditions  of  the  existence  of  law  are  to  be  found  in  the 
Law  of  Nations. 
The  §  7.  As  the  first  condition  is  the  existence  of  a  com- 

of Na'^^  munity,  the  question  arises,  whether  an  international 
tions'  community  exists  whose  law  could  be  the  Law  of 
mnnity.  Natious.  Bcforc  this  question  can  be  answered,  the 
conception  of  a  community  must  be  defined.  A  com- 
munity may  be  said  to  be  the  body  of  a  number  of 
individuals  more  or  less  bound  together  through  such 
common  interests  as  create  a  constant  and  manifold 
intercourse  between  the  single  individuals.  This  defini- 
tion of  a  community  covers  not  only  a  community  of 
individual  men,  but  also  a  conmiunity  of  individual 
communities  such  as  individual  States.  But  is  there 
a  universal  international  community  of  all  individual 
States  in  existence  ?  This  question  had  already,  before 
the  World  War,  been  decided  in  the  affirmative  as  far 
as  the  States  of  the  civilised  world  were  concerned.  In- 
numerable were  the  interests  which  then  already  knit 
all  the  individual  civilised  States  together  and  which 
created  constant  intercourse  between  these  States  as  well 
as  between  their  subjects.    As  the  civilised  States  were. 


r^:^ 
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with  only  a  few  exceptions,  Christian  States,  there  were 
already  leligioiis  ideas  winding  a  band  around  them. 
Theie  were,  further,  science  and  art,  which  are  hy  their 
natoie  to  a  great  extent  international,  and  which  created 
a  constant  exchange  of  ideas  and  opinions  between  the 
sabjects  of  the  several  States.    Of  the  greatest  import- 
ance were,  however,  agriculture,  industry,  and  trade. 
It  is  impossible  even  for  the  largest  empire  to  pro* 
dace  everything  its  subjects  want.     Therefore,  the 
pioduetions  of  agriculture  and  indusby  must  be  ex- 
cluukged  by  the  several  States,  and  it  is  for  this  reason 
tiiat  international  trade  is  an  unequalled  factor  for  the 
weifaie  of  every  civihsed  State.    Even  in  antiquity,  when 
eveiy  State  tried  to  be  a  world  in  itself,  State?  did  not, 
and  could  not,  exist  without  some  sort  of  international 
trade.    It  IB  international  trade  which  has  created 
navigation  on  the  high  seas  and  on  the  rivers  flowing 
through  different  States.    It  is,  again,  international 
tzade  which  has  called  into  existence  the  nets  of  railways 
^viiich  cover  the  continents,  the  international  postal 
and  telegraphic  arrangements,  and  the  Transatlantic 
telegraphic  cables.^ 

The  manifold  interests  which  knit  aU  the  civilised 
States  together  and  create  a  constant  intercourse 
between  one  another,  have  long  since  brought  about 
the  necessity  that  these  States  should  have  one  or  more  ^ 

official  representatives  Uving  abroad.    Thus  we  find  / 

everywhere  foreign  envoys  and  consuls.  They  are  the 
agents  who  make  possible  the  cturent  stream  of  trans- 
actioDS  between  the  Governments  of  the  different 
States.  A  number  of  International  Offices,  Inter- 
national Bureaux,  International  Commissions  have 
been  permanently  appointed  for  the  administration  of 

/Bee  Fried,  Daa  mUnaUonaU  and  disonssed  which  already  before 
i^  der  QegemoaH  (1908),  where  the  World  War  knit  the  efvilised 
tbeaouBenible  intereateare  ftfonped      States  together. 
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intematioiial  business,  and  a  Permanent  Court  of  Arbi- 
tration has  been  established  at  the  Hague.  Though 
the  individual  States  are  sovereign  and  independent 
of  each  other,  though  there  is  no  international  Govern- 
ment above  the  national  ones,  though  there  is  no  central 
poUtical  authority  to  which  the  different  States  are 
subjected,  yet  there  is  something  mightier  than  all  the 
powerful  separating  factors :  namely^  the  common  in- 
terests. And  these  common  interests  and  the  necessary 
intercourse  which  serves  these  interests,  have  long  since 
united  the  separate  States  into  an  indivisible  communily. 
For  many  hundreds  of  years  this  community  has  been 
called  'Family  of  Nations*  or  'Society  of  Nations/ 
But  while  before  the  World  War  the  Family  of  Nations 
rested  only  on  the  basis  of  custom,  and  entirely  lacked 
any  organisation  whatever,  the  Treaties  of  Peace,  by 
establishing  a  League  intended  to  comprise  all  civilised 
States,  turned  the  unorganised  Family  of  Nations  into 
an  organised  conmmnity  of  States. 
The  §  8.  Thus  the  first  essential  condition  for  the  exist- 

of Nft^^   ence  of  law  is  a  reality.    The  single  States  make  alto- 
Oomnu-   8®*^^^  ^  ^^y  ^^  States,  a  community  of  individual 
nitywith  States.    But  the  second  condition  cannot  be  denied 
Gradu^.  either.    For  hundreds  of  years  more  and  more  rules 
have  grown  up  for  the  conduct  of  the  States  between 
each  other.    These  rules  are  to  a  great  extent  customary 
rules.    But  side  by  side  with  these  customary  and  un- 
written rules  more  and  more  written  rules  are  daily 
created    by   international    agreements,    such   as   the 
Declaration  of  Paris  of  1856,  the  Hague  Rules  con- 
cerning land  warfare  of  1899  and  1907,  and  the  like. 
The  so-called  Law  of  Nations  is  nothing  else  than  a 
,^body  of  customary  and  conventional  ^  rules  regulating 
the  conduct  of  the  individual  States  with  each  other. 

^  The  term  '  oonventional  rale '  is      dioate  &    rale   oreated   by  express 
used  throoghoat  this  work  to  in-      agreemnit. 
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§  9.  But  how  do  matters  stand  concerning  the  third  Bzt«ni«i 
essential  condition  for  the  existence  of  law  ?  Is  there  a  thT^-^ 
oommoa  consent  of  the  community  of  States  that  the  [^|^^|^|^ 
roles  of  international  conduct  shall  be  enforced  byintemft* 
external  power  ?  There  cannot  be  the  slightest  doubt  oondiiok 
that  this  question  must  be  a£Srmatively  answered. 
The  heads  of  the  civilised  States,  their  Governments, 
their  Parliaments,  and  the  public  opinion  of  the  whole  of 
civilised  humanity,  agree  and  consent  that  the  body 
of  rules  for  international  conduct  which  is  called  the 
Law  of  Nations  shall,  if  necessary,  be  enforced  by  external 
power,  in  contradistinction  to  rules  of  international 
morality  and  courtesy,  which  are  left  to  the  considera- 
tion of  the  conscience  of  nations.  In  the  absence  of 
a  central  authority  for  the  enforc^nent  of  the  rules  of 
the  Law  of  Nations,  the  States  have  to  take  the  law 
into  their  own  hands.  Self-help  4tnd  intervention  on 
the  part  of  other  States  which  sympathise  with  the 
wronged  one  are  the  means  by  which  the  rules  of  the 
Law  of  Nations  can  be  and  actually  are  enforced.  And 
by  ihe  establishment  of  the  League  of  Nations  there  is 
now  more  reason  to  hope  than  in  former  times  that  the 
smaUer  and  weaker  States  will  not  be  at  the  mercy  of  the 
larger  and  stronger  Powers,  in  case  of  a  conflict  between 
thdr  int^:ests.  For,  according  to  the  Covenant  of  the 
League  of  Nations,  the  League  has  been  created,  among 
other  purposes,  for '  the  firm  establishment  of  the  under* 
standings  of  International  Law  as  the  actual  rule  of 
conduct  among  Governments.'  It  is  true  that  there 
is  no  central  Government  above  the  Governments  of  the 
several  States,  which  could  in  every  case  secure  the  en* 
iorcemCTit  of  the  rules  of  International  Law.  For  this 
reason,  compared  with  Municipal  Law  and  the  means 
available  for  its  enforcement,  the  Law  of  Nations  is 
cettainfy  the  weaker  of  the  two.  A  law  is  the  stronger, 
tbe  more  guarantees  are  given  that  it  can  and  will  be 
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enforced.  Thus,  the  law  of  a  State  which  is  governed 
by  an  uncomipt  Gk)vemment  and  the  courts  of  which 
are  not  venal  is  stronger  than  the  law  of  a  State  which 
has  a  corrupt  Government  and  venal  judges.  It  is 
inevitable  that  the  Law  of  Nations  must  be  a  weaker 
law  than  Municipal  Law,  as  there  is  not,  and  cannot  be, 
an  international  Government  above  the  national  ones 
which  could  enforce  the  rules  of  International  Law  in 
the  same  way  as  a  national  Government  enforces  the 
rules  of  its  Municipal  Law.  This  weakness  becomes 
particularly  conspicuous  in  time  of  war,  for  belligerents 
who  fight  for  their  existence  will  always  be  apt  to  brush 
aside  such  rules  of  the  Law  of  Nations  concerning  war- 
fare as  are  supposed  to  hinder  them  in  the  conduct  of 
their  military  operations.  But  a  weak  law  is  never- 
<theles8  still  law,  and  the  Law  of  Nations  is  by  no  means 
so  weak  a  law  as  it  sometimes  seems  to  be.  Those  who 
deny  to  International  Law  the  character  of  law  because 
they  identify  the  conception  of  law  in  general  with  that 
of  Municipal  Law  and  because  they  cannot  see  any  law 
outside  the  State,  confound  cause  and  effect.  Originally 
law  was  not  a  product  of  the  State,  but  the  State  was  a 
product  of  law.  The  right  of  the  State  to  make  law  is 
based  upon  the  rule  of  law  that  the  State  is  competent 
to  make  law.  ' 

Praotioe  §  10.  The  fact  is  that  theorists  only  are  divided  con- 
J^^^"*"  ceming  the  character  of  the  Law  of  Nations  as  real 
NationasB  ij^^,  j^  practice  International  Law  is  constantly  recog- 
nised as  law.  The  Governments  and  Parliaments  of 
the  different  States  are  of  opinion  that  they  are  legally, 
as  well  as  morally  bound  by  the  Law  of  Nations.  Like- 
wise, pubUc  opinion  of  all  civilised  States  considers  every 
State  legally  bound  to  comply  with  the  rules  of  the  Law 
of  Nations,  not  taking  notice  of  the  opinion  of  those 
theorists  who  maintain  that  the  Law  of  Nations  does 
not  bear  the  character  of  real  law.    And  the  several 
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States  not  only  recognise  the  roles  of  International 
Law  as  legally  binding  in  innumerable  treaties,  but 
aophasise  every  day  the  fact  that  there  is  a  law  between 
dkemsehres.  They  moreover  recognise  this  law  by 
their  Municipal  Laws  ordering  their  officials,  their  civil 

I  aod  criminal  courts,  and  their  subjects  to  take  up 
soch  an  attitude  as  is  in  conformity  with  the  duties'-^ 
imposed  upon  their  sovereign  by  the  Law  of  Nations. 
If  a  yiolation  of  the  Law  of  Nations  occurs  on  the  part 
of  an  individual  State,  public  opinion  of  the  civilised 
world,  as  well  as  the  Governments  of  other  States,  stig- 
matise such  violation  as  a  violation  of  law  pure  and 
simple.  And  countless  treaties  concerning  trade,  navi- 
gation, post,  telegraph,  copjrright,  extradition,  and 
many  otiier  objects  exist  between  civilised  States, 
vhidi  treaties,  resting  entirely  on  the  existence  of  a 
law  between  the  States,  presuppose  such  a  law,  and 
Gontribate  by  their  very  existence  to  its  development 
and  growth.  -f 

Violations  of  this  law  are  certaiidy  frequent,  especially 
doling  war.    But  the  ofienders  always  try  to  prove  that_ 
their  acts  do  not  constitute  a  violation,  and  that  they  have 

^  aii^t  to  act  as  they  do  according  to  the  Law  of  Nations, 
or  at  least  that  no  rule  of  the  Law  of  Nations  is  against 

^  their  acts.  Has  a  State  ever  confessed  that  it  was  going 
to  break  the  Law  of  Nations  or  that  it  ever  did  so  ? 
The  iact  is  that  States,  in  breaking  the  Law  of  Nations, 
o^er  deny  its  existence,  but  recognise  its  existence 
thiougbL  the  endeavour  to  interpret  the  Law  of  Nations 
ia  a  way  favourable  to  their  act.^    And  there  is  an 


^  Thug  when,  in  Angoat  1914,  Qer- 
Bioy  began  t^e  World  War  by 
>^t>^iag  neatnJifled  Belgiiun,  ahe 
P^fid  the  oeoeeaity  of  s^-preaer- 
^itioiiataii  •zonae.  When,  in  1915, 
^enerywhere  made  nae  of  poiaonons 
Pitt,  aha  pleeded  that  the  French 
^aadaoaeal  projectilaa,  Uieaole 


objeot  of  which  waa  the  difluaion 
of  aaphyziating  gaaea.  Again,  when 
ahe  ordered  her  aabmarinea  to  tor- 
pedo the  Lu9Uamia  and  thereby 
drowned  oyer  1100  innocent  men, 
women  and  ehildren,  ahe  pleaded  that 
the  act  waa  lawful  aa  one  (rf  repriaala. 
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ever-growing  tendency  to  biing  disputed  questions  of 
International  Law  as  well  as  international  differences 
in  general  before  international  courts  and  councils. 
According  to  the  Covenant  of  the  League  of  Nations, 
the  members  of  the  League  are  bound,  if  there  should 
arise  between  them  a  dispute  likely  to  lead  to  a  rupture, 
to  submit  the  matter  to  arbitration,  or  to  an  inquiry 
by  the  Council  of  the  League,  and  in  no  case  are  they 
allowed  to  go  to  war,  until  three  months  after  the 
award  of  the  arbitrators  or  the  report  by  the  Council. 


II 


BASIS  OF  THB  LAW  OF  NATIONS 


Gommoii  §  11.  If  law  is,  as  defined  above  (§  5),  a  body  of  rules 
^"SlriB  for  human  conduct  within  a  community  which  by 
o'Ia^-  common  consent  of  this  community  shall  be  enforced 
through  external  power,  common  consent  is  the  basis 
of  all  law.  What,  now,  does  the  term  '  common  con- 
sent *  mean  ?  If  it  meant  that  all  the  individuals  who 
are  members  of  a  community  must  at  every  moment 
of  their  existence  expressly  consent  to  every  point  of 
law,  such  common  consent  would  never  be  a  fact.  The 
individuals,  who  are  the  members  of  a  community,  are 
successively  bom  into  it,  grow  into  it  together  with 
the  growth  of  their  intellect  during  adolescence,  and  die 
away  successively  to  make  room  for  others.  Tbe  com- 
munity remains  unaltered,  although  a  constant  change 
takes  place  in  its  members.  '  Common  consent '  can 
therefore  only  mean^the  express  or  tacit  consent  of 
such  an  overwhehning  majority  of  the  members  that 
those  who  dissent  are  of  no  importance  whatever,  and 
^  disappear  totally  from  the  view  of  one  who  looks  for  the 
will  of  the  community  as  an  entity  in  contradistinction 
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to  tiie  wills  of  its  single  members.  The  question  as  to 
whetiier  there  be  such  a  common  consent  in  a  special 
case,  is  not  a  question  of  theory,  but  of  fact  only.  It 
is  a  matter  of  observation  and  appreciation,  and  not  of 
logical  and  mathematical  decision,  just  as  is  the  well- 
known  question,  How  many  grains  make  a  heap  ? 
Thofie  l^al  rules  which  come  down  from  ancestors  to 
Qiisr  descendants  remain  law  so  long  as  they  are  sup- 
ported by  the  common  consent  of  these  descendants. 
New  roles  can  only  become  law  if  they  find  common 
oomaent  on  tiie  part  of  those  who  constitute  the  com- 

muidty  at  the  t^e.    It  is  for  that  reason  that  custom , 

is  at  the  background  of  all  law,  whether  written  or 
QowritteQ. 

§  12.  What  has  been  stated  with  regard  to  law  pure  Oomaon 
and  simple  applies  also  to  the  Law  of  Nations.    How-  ^f^^^ 
ever,  the  community  for  which  this  Law  of  Nations  is  ^^^^  ^^ 
aathoiitative  consists  not  of  individual  h^uxnan  beings,  um  Badt 
but  of  individual  States.    And  whereas  in  communities  ^^^\ 
consisting  of  individual  human  beings  there  is  a  constant  ^^• 
and  gradual  change  of  the  members  through  birth, 
death,  emigration,  and  immigration,  the  Family  of 
NatioBs  is  a  community  within  which  no  such  constant 
change  takes  place,  although  now  and  then  a  member 
disappears  and  a  new  member  steps  in.    The  members 
of  the  Family  of  Nations  are  therefore  not  bom  into 
tkt  community  and  they  do  not  grow  into  it.    New 
iiiBmbers  are  simply  received  into  it  through  express  or 
^  recognition.    It  is  therefore  necessary  to  scrutinise 
iQoie  closely  the  common  consent  of  the  States  which 
is  the  basis  of  the  Law  of  Nations. 

The  cnstomaiy  rules  of  this  law  have  grown  up  by 
common  consent  of  the  States— that  is,  the  different 
^tes  have  acted  in  such  a  manner  as  includes  their 
^  consent  to  these  rules.  As  far  as  the  process  of 
^c  ffowfk  of  a  usage  and  its  turning  into  a  custom 
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can  be  traced  back,  customary  roles  of  the  Law  of 
Nations  came  into  existence  in  the  following  way.  The 
intercourse  of  States  with  each  other  necessitated  some 
rules  of  international  conduct.  Single  usages,  there- 
fore, gradually  grew  up,  the  different  States  acting  in 
the  same  or  in  a  similar  way  when  an  occasion  arose. 
As  some  rules  of  international  conduct  were  from  the 
end  of  the  Middle  Ages  urgently  wanted,  the  writers  on 
the  Law  of  Nature  prepared  the  ground  for  thdr  growth 
by  constructing  certain  rules  on  the  basiB  of  religious, 
moral,  rational,  and  historical  reflections.  Hugo 
Grotius'  work,  De  Jure  Belli  ac  Pacts ,  Itbri  in.  (1625), 
offered  a  systematised  body  of  rules,  which  recom- 
mended themselves  so  much  to  the  needs  and  wants 
of  the  time  that  they  became  the  basis  of  the  develop- 
ment folio  wing.  Without  the  conviction  of  the  Govern- 
ments and  of  public  opinion  of  the  civilised  States 
that  there  bught  to  be  legally  binding  rules  for  inter- 
national conduct,  on  the  one  hand,  and,  on  the  other 
hand,  without  the  pressure  exercised  upon  the  States 
by  their  interests  and  the  necessity  for  the  growth 

^f  such  rules,  the  latter  would  never  have  grown  up. 
When  afterwards,  especially  in  the  nineteenth  century, 

I  it  became  apparent  that  customs  and  usages  alone 
were  not  sufficient,  or  not  sufficiently  clear,  new  rules 
were  created  through  law-making  treaties  being  con- 
eluded  which  laid  down  rules  for  future  international 
conduct.  Thus  conventional  rules  gradually  grew  up 
side  by  side  with  customary  rules.^ 

New  States  which  came  into  existence  and  were 
through  express  or  tacit  recognition  admitted  into  the 
Family  of  Nations  thereby  consented  to  the  body  of 
rules  for  international  conduct  in  force  at  the  time  of 

^  Se9  the  jodgment  in  the  oaae  of  national  Law  rasta  on  the  oommon 
The  Scotia,  (1871)  81  U.S.  170,  where  oonaent — ezprese  or  implied — of  the 
the  faot  is  elearly  stated  that  Inter-      several  States. 
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tbeir  admittance.  It  is  theiefoie  not  necessary  to  prove 
far  eyeiy  single  role  of  International  Law  that  every 
single  member  of  the  Family  of  Nations  consented  to 
it  No  single  State  can  say  on  its  admittance  into  the  v  . 
Famify  of  Nations  that  it  desires  to  be  subjected  to  .  *  K 
SQch  and  such  a  rule  of  International  Law,  and  not  fb 
otiieis.  The  admittance  includes  the  duty  to  submit 
to  ail  the  rules  in  force,  with  the  sole  exception  of 
those  which,  as,  for  instance,  the  rules  of  the  Geneva 
Gonyention,  are  speciaUy  stipulated  for  such  States 
only  as  have  concluded,  or  later  on  acceded  to,  a 
certain  international  treaty  creating  the  rules  con- 
cerned. 

On  the  other  hand,  no  State  which  is  a  member  of 
the  Family  of  Nations  can  at  some  time  or  another 
dedaie  that  it  will  in  future  no  longer  submit  to  a 
certain  recognised  rule  of  the  Law  of  Nations.  The 
body  of  the  rules  of  this  law  can  be  altered  by  common 
consent  only,  not  by  a  unilateral  declaration  on  the 
part  of  one  State.  This  apphes  not  only  to  customary 
roles,  but  also  to  such  conventional  rules  as  have  been 
^Qed  into  existence  through  a  law-making  treaty  for 
the  purpose  of  creating  a  permanent  mode  of  future 
intemat^nal  conduct  without  a  right  of  the  signatory 
Powers  to  give  notice  of  withdrawal.  It  would,  for 
instance,  be  a  violation  of  International  Law  on  the 
part  of  a  signatory  Power  of  the  Declaration  of 
Paris  of  1856  to  declare  that  it  would  cease  to  be 
ft  party.  But  it  must  be  emphasised  that  this  does 
not  apply  to  such  conventional  rules  as  are  stipulated 
by  a  law-making  treaty  which  expressly  reserves  the 
right  to  the  signatory  Powers  to  give  notice  of 
^(IrawaL 

!  13.  Since  the  Law  of  Nations  is  based  on  the  l^p^ 
^oamon  consent  of  individual  States,  and  not  of  indi-  ^^^ 
^ual  human  beings.  States  solely  and  exclusively  (apart  Nstiooc 

▼OL  t  B 
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from  the  League  of  Nations  ^)  are  the  subjects  of  Inter- 
national Law.  This  means  that  the  Law  of  Nations  is  a 
law  for  the  international  conduct  of  States,  and  not  of 
their  citizens.  Subjects  of  the  rights  and  duties  arising 
from  the  Law  of  Nations  are  States  solely  and  exclusively. 
An  individual  human  being,  such  as  a  king  or  an  ambas- 
sador for  example,  is  never  directly  a  subject  of  Inter- 
national Law.  Therefore,  all  rights  which  might  neces- 
sarily have  to  be  granted  to  an  individual  human  being 
according  to.  the  Law  of  Nations  are  not  international 
rights,  but  rights  granted  by  Municipal  Law  in  accord- 
ance with  a  duty  imposed  upon  the  State  concerned  by 
International  Law.  Likewise,  all  duties  which  might 
necessarily  have  to  be  imposed  upon  individual  human 
beings  according  to  the  Law  of  Nations  are  not  inter- 
national duties,  but  duties  imposed  by  Municipal  Law  in 
accordance  with  a  right  granted  to,  or  a  duty  imposed 
upon,  the  State  concerned  by  International  Law.  Thus 
the  privileges  of  an  ambassador  are  granted  to  him  by 
^the  Municipal  Law  of  the  State  to  which  he  is  accredited, 
but  that  State  has  the  duty  to  grant  these  privileges 
according  to  International  Law.  Thus,  further,  the 
duties  incumbent  upon  officials  and  subjects  of  neutral 
States  in  time  of  war  are  imposed  upon  them  by  the 
Municipal  Law  of  their  home  States,  but  these  States 
have,  according  to  International  Law,  the  duty  of 
imposing  such  duties  upon  their  officials  and  citizens.^ 

§14.  Since  the  Law  of  Nations  is  based  on  the 
common  consent  of  States  as  sovereign  communities, 

^  The  Family  of  NstionB  being  now  work.      See,    for   instanoe,    below, 

organised  as  the  League  of  Nations,  §§  289,  344^  384.     It  ijiould,  how- 

the  latter  is,  of  oourae,  the  subject  ever,  at  onoe  be  mentioned  that  this 

of  rights  as  well  as  duties ;  and  these  assertion    is    even    nowadays    still 

rights  and  duties  are  international  sometimes  oontradioted ;  see,  for  in- 

and  not  supemational.  stance,  Kauf mann,   Die  RechUh^ft 

'  The  importance  of  the  fact  that  de*    intefnaUionalen    Rechta    (1899)» 

subjects  of  the  Law  of  Nations  are  poMtm;    Rehm  in  Z.V,,  i.  (1907)* 

States  exolusavely  is  so  great  that  I  p.   63;    and   Diena    in    R.O.f   xvi. 

consider  it  necessary  to  emphasise  pp.  57-76. 
it  again  and  again  throughout  this 
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&e  member-States  of  the  Family  of  Nations  are  equal  EqwOity 
to  eack  other  as  subjects  of  International  Law.    States  ^^^^^ 
are  by  their  nature  certainly  not  equal  as  i^^guds^^^^ 
power^  extent,   constitution,   and  the   like.    But  asn^tioafti 
membeis  of  the  conununity  of  nations  tbey  are  equals,     ^' 
whatever  difierences   between   them   may   otherwise 
exist.    This  is  a  consequence  of  their  sovereignty,  and 
of  the  &ct  that  the  Law  of  Nations  is  a  law  between, 
not  above,  the  States.^ 


Ill 
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Hill,  pp.  5-13— MaiDe,  pp.  1-26— Lawraioe,  M  50-6fr-PliiIliiiioTO,  L  M  17-SS 
-TwiM^  L  §i  82- 103  — Taylor,  M  90-M  — WMtUk«,  i.  pp.  14-10  — 
Wbeaton,  |  16  — Halleok,  i.  pp.  60-68  —  Hanhey,  Nos.  11-16  — 
UUmum,  K  8-9  — Heffter,  §  3— Holtoendorff  in  HoUzmdorf,  i  pp. 
79-156— HeUborn,  Cfrvndbegrife  de*  VdlkerrtdUi  (1012),  M  6-0— IUTi«r» 
i.  1 2-Nji,  L  pp.  162-173— Bonfils,  Noc  46-63— Deapagnet,  Noa.  68-63 
— Ftedier-Fod^r^,  i.  Noc  24-36— M^rignhao,  i.  pp.  79-113— Martens, 
i.  I  43  — Fiore,  i.  Nofl.  224-238  —  GalTO,  i.  M  27-88  —  Bargbohm, 
8laattvertrag€  tmd  Oeaeize  aU  Quellm  dea  VdlherreehU  (1877)— Jellinak, 
Die  reehdicke  Natvr  der  StaaUwrMLgt  (1880)— Cayaglieri,  La  Cbn- 
Mdwinie  giuridica  inUmazicnaU  (1907)  —  Oppenheim  in  Z./.,  xxr. 
(1914),  pp.  1-13— Praag,  Nob.  7-16. 

§15.  The  different  writers  on  the  Law  of  Nations  Sooroe  in 
disagree  widely  with  regard  to  kinds  and  numbers  of  ^S^m- 
sources  of  this  law.    The  fact  is  that  the  term  *  source  ^^ 
of  law '  is  made  use  of  in  different  meanings  by  the 
different  writers  on  International  Law,  as  on  law  in 
g^eraL    It  seems  to  me  that  most  writers  confound 
the  conception  of  '  source '  with  that  of  *  cause/  and 
throogh  this  mistake  come  to  a  standpoint  from  which 
certain  factors  which  influence  the  growth  of  Inter* 
Qational  Law  appear  as  sources  of  rules  of  the  Law  of 

^Seebdow,S§  116-116,  where  the  be   ahown   that  not-full   •OTereign 

legil  equality  of  Statet  in  oontradie-  States  are  not  equals  of  f  oU  sorereign 

^znetion  to  their  p<^tioal  inequality  States. 
li  dimiMed,  and  where  it  wul  also 
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Nations.    This  mistake  can  be  avoided  by  going  back 
to  the  meaning  of  the  term  '  source  '  in  general.  Source 
means  a  spring  or  well,  and  has  to  be  defined  as  the 
rising  from  the  ground  of  a  stream  of  water.    When 
we  see  a  stream  of  water  and  want  to  know  whence 
it  comes,  we  follow  the  stream  upwards  until  we  come 
to  the  spot  where  it  rises  naturally  from  the  ground. 
On  that  spot,  we  say,  is  the  source  of  the  stream  of 
water.    We  know  very  well  that  this  source  is  not 
the  cause  of  the  existence  of  the  stream  of  water. 
Source  signifies  only  the  natural  rising  of  water  from  a 
certain  spot  on  the  ground,  whatever  natural  causes 
there  may  be  for  that  rising.    If  we  apply  the  con- 
ception of  source  in  this  meaning  to  the  term  '  source 
of  law,'  the  confusion  of  source  with  cause  cannot  arise. 
Just  as  we  see  streams  of  water  running  over  the 
surface  of  the  earth,  so  we  see,  as  it  were,  streams  of 
rules  running  over  the  area  of  law.    And  if  we  want  to 
know  whence  these  rules  come,  we  have  to  follow  these 
'streams  upwards  until  we  come  to  their  beginning. 
Where  we  find  that  such  rules  rise  into  existence,  there 
is  the  source  of  them.    Of  course,  rules  of  law  do  not 
rise  from  a  spot  on  the  ground  as  water  does;    they 
Y  nse  from  facts  in  the  historical  development  of  a  com- 
^  munity.    Thus  in  Great  Britain  a  good  many  rules 
of  law  rise  every  year  from  Acts  of  Parliament.  '  Source 
of  law '  is  therefore  the  name  for  an  historical  fact 
out  of  which  rules  of  conduct  rise  into  existence  and 
legal  force. 
The  two       §  16.  As  the  basis  of  the  Law  of  Nations  is  the  common 
i^teT*  ^^  consent  of  the  member-States  of  the  Family  of  Nations, 
national    it  is  evident  that  there  must  exist,  and  can  only  exist, 
as  many  sources  of  International  Law  as  there  are 
facts  through  which  such  common  consent  can  possibly 
come  into  existence.    Of  such  facts  there  are  only 
two.    A  State,  just  as  an  individual,  may  give  its 
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eooseat  eithec  directly  by  an  express  declaration,  or 
tacitly  by  conduct  whicb  it  would  not  follow  in  case 
ft  did  not  consult.  The  sources  of  International  Law 
are  therefore  twofold — ^namely :  (1)  exfress  consent,  ^ 
which  is  given  when  States  conclude  a  treaty  stipu- 
ktizig  certain  rules  for  the  future  international  conduct 
of  the  parties ;  (2)  tadt  consent,  implicit  consent  or  -^ 
oonsent  by  conduct,  which  is  given  through  States  having 
adopted  the  custom  of  submitting  to  certain  rules  of 
international  conduct.  Treaties  and  custom  are,  there- 
fore, exclusively  the  sources  of  the  Law  of  Nations. 

§  17.  Custom  is  the  older  and  the  original  source  of  Oiutom  in 
Interoational  Law  in  particular  as  well  as  of  law  indiatino. 
geoeraL    Custom  must  not  be  confounded  with  usage.  ^^^ 
In  evezyday  life  and  language  both  terms  are  used 
synonymously,  but  in  the  language  of  the  international 
jiidst  they  have  two  distinctly  difEerent  meanings.  Liter- 
national  jurists  speak  of  a  custom  when  a  clear  and  ^ 
contanuous  habit  of  doing  certain  actions  has  grown  up 
ondei  the  sgis  of  the  conviction  that  these  actions  are, 
acooiding  to  International  Law,  obligatory  or  right. 
On  t^e  other  hand,  international  jurists  speak  of  a 
11^  when  a  habit  of  doing  certain  actions  has  grown 
up  without  inhere  being  the  conviction  that  these  actions  .^ 
aie,  aocoiding  to  International  Law,  right  or  obligatory. 
Thus  the  term  '  custom '  is  in  the  language  of  inter* 
national  jurisprudence  a  narrower  conception  than  the 
teon '  usage,'  as  a  given  course  of  conduct  may  be  usual 
without  being  customary.    Certain  conduct  of  States 
concerning  their  international  relations  may  therefore 
be  usual  without  being  the  outcon^e  of  customary  ^ 
International  Law. 

^  8ee  Klflber,  §  3.     It  is  very  de-  the  dlBtinotion,  although  he  names 

P^bfe  that  the  distinotion  between  *  usage '  what  really  is  *  custom,'  and 

^m  and  usage  in  International  viu  vermi.    See,  for  instance,  Hall, 

^^  is  vary  frequently  not  drawn  by  §  139,  where  he  says   'this  custom 

^y  poblidste.      It    would    seem  has  sinoe  hardened  into  a  definite 

^  HaU   oooaaionaUy   reoogniies  utage,' 
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As  usages  have  a  tendency  to  become  custom,  the 
question  presents  itself,  at  what  time  a  usage  turns 
into  a  custom.    This  question  is  one  of  fact,  not  of 
theory.    All  that  theory  can  point  out  is  this :  Where- 
ever  and  as  soon  as  a  line  of  international  conduct 
frequently  adopted   by  States   is   considered    legally 
oblatory  or  legally  right,  the  rule,  which  may  be 
abstracted  from  such  conduct,  is  a  rule  of  customary 
International  Law.. 
Treati«r^  §  18.  Treaties  are  the  second  source  of  International 
of  iSto^*  liftw,  and  a  source  which  has  of  late  become  of  the 
naUonai   greatest  importance.    As  treaties  may  be  concluded  for 
innumerable  purposes,^  it  is  necessary  to  emphasise 
that  such  treaties  only  are  a  source  of  International 
Law  as  either  stipulate  new  rules  for  future  international 
conduct  or  confirm,  define,  or  abolish  existing  customary 
or  conventional  rules.    Such  treaties  must  be  called 
lauMnaking  treaties.    Since  the  Family  of  Nations  is  not 
a  State-like  community,  there  is  no  central  authority 
which  could  make  law  for  it  in  the  way  that  Parlia- 
ments make  law  by  statutes  within  the  States.    The 
only  way  in  which  International  Law  can  be  made  by 
a  deliberate  act,  in  contradistinction  to  custom,  is  that 
the  members  of  the  Family  of  Nations  conclude  treaties 
in  which  certain  rules  for  their  future  conduct  are 
stipulated.    Of.  course^  such  law-making  treaties  create 
~law  for  the  contracting  parties  solely.    Their  law  is 
universal  International  Law  only  when  all  the  members 
of    the    Family    of  Nations   are    parties    to    them. 
Many  law-maldng  treaties  are  concluded  by  a  few 
States  only,  so  that  the  law  which  they  create  is  par- 
ticular International  Law.    On  the  other  hand,  many 
law-making  treaties  have  been  concluded  which  con- 
tain general  International  Law,  because  the  majority 
of  States,  including  leading  Powers,  are  parties  to 

^  See  below,  §  492. 
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Aim.  Gfeneral  Intematdonal  Law  has  a  tendency  to 
become  universal  because  such  States  as  hitherto  did 
not  consent  to  it  will  in  future  either  expressly  give 
&m  consult  or  recognise  the  rules  concerned  tacitly 
thzongh  custom.^  But  it  must  be  emphasised  that, 
wha^as  custom  is  the  original  source  of  International  — 
Law,  treaties  are  a  source  the  power  of  which  derives 
from  custom.  For  the  fact  that  treaties  can  stipulate 
rules  of  international  conduct  at  all  is  based  on  the 
eustomary  rule  of  the  Law  of  Nations,  that  treaties  ate 
binding  upon  the  contracting  parties.^ 

§  19.  Thus  custom  and  treaties  are  the  two  exclusive  Faoton 
sources  of   the  Law   of   Nations.    When  writers   onoSg^e 
International  Law  frequently  enumerate  other  sources  ^^^^^ 
b^es  custom  and  treaties,  they  confound  the  term  nataoDAi 
'soTuce '  with  that  of  '  cause '  by  calling  sources  of    ^* 
International  Law  such  factors  as  influence  the  gradual 
growth  of  new  rules  of  International  Law  without, 
kowever,  being  the  historical  facte  from  which  these 
rules  receive  their  legal  force.    Importent  factors  of 
tiiis  kind  are  :  Opinions  of  famous  writers  '  on  Lxter- 
oational  Law,  decisions  of  prize  courte,  arbitral  awards,^ 
iostmctions  issued   by  the  different  S^tes  for  the 
guidance  of  their  diplomatic  and  other  organs,  Stete 
Papers  concerning  foreign  politics,  certain  Municipal 
Laws,  decisions  of  municipal  courte.^    All  these  and 
other  factors  may  influence  the  growth  of  International 
Law  either  by  creating  usages  which  gradually  turn 
into  custom,  or  by  inducing  tibe  members  of  the  Family 
of  Nations  to  conclude  such  treaties  as  stipulate  legal 
niles  for  future  international  conduct. 

A  factor  of  a  special  kind  which  also  influences  the 

'  lAW-mdking  treatieB  of  world-  *  See    Oppenheim    in    A.J.^    ii. 

vide  importanoe    are    enumerated  (1908),  pp.  341-344. 

^>dov,  %  56d-5«8c. 

*  See  below,  §493.  *  See  Oppenheim  in ^4.^.,  ii.(1908), 

'  See  Oppcmheim    in    A.J,,    ii.  pp.  836-341,  and  Praag,  No.  10. 

i^W)B),pp.844-S48,andPnag,No.  11. 
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growth  of  International  Law  is  the  so-called  Comity 
{Comitas  Oentium,  Convenance  et  C(mTt<n8ieIrUernatumaley 
Staatengunst).  In  their  intercourse  with  one  another, 
States  do  observe  not  only  legally  binding  rules  and 
such  rules  as  have  the  character  of  usages,  but  also 
rules  of  poUteness,  convenience,  and  goodwill.  Such 
rules  of  international  conduct  are  not  rules  of  law,  but 
of  comity.  The  Comity  of  Nations  is  certainly  not  a 
source  of  International  Law,  as  it  is  distinctly  in 
contrast  to  the  Law  of  Nations.  But  there  can  be  no 
doubt  that  many  a  rule  which  formerly  was  a  rule  of 
International  Comity  only  is  nowadays  a  rule  of  Inter- 
national Law.  And  it  is  certainly  to  be  expected  that 
this  development  will  go  on  in  future  also,  and  that 
thereby  many  a  present  rule  of  International  Comity 
will  in  future  become  one  of  International  Law.^ 

Not  to  be  confounded  with  the  rules  of  comity  are 
the  rules  of  morality,  which  ought  to  apply  to  the 
intercourse  of  States  as  much  as  to  the  intercourse  of 
individuals. 


IV 

RELATIONS  BETWEEN  INTERNATIONAL  AND 

MUNICIPAL  LAW 

Holtzendor£f  in  HdUtmdorff,  i.  pp.  49-63,  117-120— Heilborn,  Qrvmdbegrift 
de9  VMerrechU  (1912),  §  17— Nys,  i.  pp.  194-199— Taylor,  §  lOS— 
Henhey,  No.  10— Holland,  Studies,  pp.  176-200— Kaufmann,  Die 
Bechtehraft  dee  trUemcUionakn  Rechta  (1899)— Triepel,  ViAherretM  und 
LandeerecfU  (1899)— Anzilotti,  II  DiriUo  intemationaU  net  Cfiwdhiintemi 
(1905)— Oppenheim,  The  Panama  Oanal  Conflict  (1913),  pp.  38-44— 
Picoiotto,  The  Relation  of  IrUemationcU  Law  to  tJie  Law  of  Sfngland  and 
the  United  States  (1915)— Wright,    The  Enforcement  of  Intematianal 

1  The  matter  is  ably  diacuased  in       Cfrwdbegrife  dee  ViOkerrechte  (1912), 
Stoerk,     ViOkerrecht    tmd     ViOker-      pp.  107-110,  and  Pk^g,  No.  24. 
courtoieie  (1908).    See  also  Heilbom, 
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Xov  Ormv*  MwiMpal  Law  m  the  UmUd  States  (1016),  uid  in  ^V., 
XL  (1917),  pp.  1-21— Pnag,  Noe.  17-22  and  276-281— Kohl«r  in  Z.V., 
a  <liN»),  pp.  209-230— Wilkinaon  in  the  Law  Magaame  ond  Revkw, 
d.  (1914-15),  pp.  447-463. 

§  20.  The  Law  of  Nations  and  the  Municipal  Law  Kwentui 
of  die  several  States  are  essentially  difierent  from  each  ^JJjJJJ^ 
other.    They  differ,   first,   as  regards  their  sources.  ^J^T, 
SoQioes  of  Municipal  Law  are  custom  grown  up  within  and  Muni- 
tiie  boundaries  of  the  State  concerned  and  statutes  "^^^' 
enacted  by  the  law-giving  authority.    Sources  of  Liter- 
national  Law  are  custom  grown  up  within  the  Family 
of  Nations  and  law-making  treaties  concluded  by  the 
members  of  that  family. 

The  Law  of  Nations  and  Municipal  Law  differ, 
secondly,  regarding  the  relations  they  regulate.  Muni- 
cipal Lsiw  r^dates  relations  between  the  individuals 
under  the  sway  of  a  State  and  the  relations  between 
this  State  and  those  individuals.  Litemational  Law, 
on  the  other  hand,  regulates  relations  between  the 
member-States  of  the  Family  of  Nations. 

The  Law  of  Nations  and  Municipal  Law  differ, 
tiiiidly,  with  regard  to  the  substance  of  tl^eir  law : 
whereas  Municipal  Law  is  a  law  of  a  sovereign  over 
individuals  subjected  to  his  sway,  the  Law  of  Nations 
is  a  law  not  above,  but  between  sovereign  States,  and 
theiefore  a  weaker  law.^ 

§2L  If  the  Law  of  Nations  and  Municipal  Law  Law  of 
differ  as  demonstrated,  the  Law  of  Nations  can  neither  ^wpcr 
as  a  body  nor  in  parts  be  per  se  a  part  of  Municipal  ^  ^^' 
Law.    Just  as  Municipal  Law  lacks  the  power  of  alter- 
ing or  creating  rules  of  International  Law,  so  the  latter 
lacks  absolutely  the  power  of  altering  or  creating  rules 
of  Hunicipal  Law.    If,  according  to  the  Municipal  Law 
of  an  individual  State,  the  Law  of  Nations  as  a  body 
01  in  parts  is  considered  to  be  the  law  of  the  land,  this 

^  Sm  ftbove,  1 9. 
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can  only  be  so  either  by  municipal  custom  or  by  statute, 
and  then  the  respective  rules  of  the  Law  of  Nations 
have  by  adoption  become  at  the  same  time  rules  of 
Municipal  Law.  Wherever  and  whenever  such  total  or 
partial  adoption  has  not  taken  place,  municipal  courts 
cannot  be  considered  to  be  bound  by  International 
Law,  because  it  has,  per  $e,  no  power  over  municipal 
courts.^  And  if  it  happens  that  a  rule  of  Municipal 
Law  is  in  indubitable  conflict  with  a  rule  of  the  Law 
of  Nations,  municipal  courts  must  apply  the  former. 
If,  again,  a  rule  of  the  Law  of  Nations  regulates  a 
fact  without  conflicting  with,  but  without  expressly 
or  tacitly  having  been  adopted  by  Municipal  Law, 
municipal  courts  cannot  apply  such  rule  of  the 
Law  of  Nations. 

§  21a.  It  is  frequently  maintained  that  the  Law  of 

Nations  to  its  whole  extent  is  part  of  the  law  of  England 

and  of  the  United  States  of  America ;  but  this  assertion 

is  quite  untenable  if  the  facts  are  carefully  taken  into 

j^iLaw.  consideration. 

(1)  As  regards  England,^  there  is  no  doubt  that  all 
such  rules  of  customary  International  Law  as  are  either 
universally  recognised  or  have  at  any  rate  received  the 
assent  of  this  country,  and  further  all  law-making 
international  conventions  ratified  by  this  country, 
are  binding  upon  English  courts,  unless  they  be  in 
conflict    with    English    statutory    law.    For    English 


Law  of 
Nations 
and 
British 
and 
Ameri- 
can Muni 
oi 


^  This  ought  to  be  generally  recog- 
nised; but,  in  fact,  is  not.  There 
are  a  number  of  writers  (see,  for 
instance,  Fillet  in  R,0.,  v.  (1898), 
p.  87,  note  1,  and  Kohler  in  Z.V,^ 
li.  (1908),  pp.  209  ff.)  who  consider 
International  Law  to  be  more  a 
super-state  than  an  inter-state  law, 
and  who,  therefore,  consider  Inter- 
national Law  to  be  superior  to  Muni- 
cipal Law.  According  to  their 
opinion,  municipal  courts  are  bound 
by  rules  of  International  Law  even 


in  cases  of  conflict  between  Inter- 
national and  Municipal  Law. 

'  See  Blackstone,  Chmmeniairiea  on 
ike  Lato8  of  England,  iv.  ch.  5  ; 
Westlake,  Paper*,  pp.  498-618;  bat 
chiefly  Piociotto,  op,  ck. ,  and  Pyke 
in  the  Law  Quarterly  Beview,  xxzii. 
(1916),  pp.  144-167.  See  also  the 
case  of  The  Weet  Band  Central  Gold 
Mining  Go,  Ltd.  v.  Rex,  [1906] 
2  ELB.  391.  For  the  numerous 
other  oases  see  Picciotto,  op.  eU, 
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statatoiy  law  is  under  all  circumstances  and  condi- 
tions binding  upon  English  courts,  even  if  in  conflict 
witii  International  Law,  although  in  doubtful  cases 
dieie  is  a  piesumption  that  no  oveiruling  of  Inter- 
national Law  is  intended  by  an  Act  of  Parliament.  In 
paiticnlar,  the  rules  of  International  Prize  Law — ^whether 
conventional  or  customary  rules — ^are  binding  upon 
English  piize  courts,  unless  they  be  in  conflict  with  an 
Act  of  Parliament.  Orders  in  Council  which  are  not 
in  confomiity  with  International  Prize  Law  are  not 
binding  upon  English  prize  courts  unless  they  amount 
to  a  mitigation  of  the  Crown  rights  in  favour  of  the 
enemy  or  a  neutral,  or  they  order  such  reprisals  as  are 
justified  by  the  circumstances  of  the  case  and  do  not 
entail  upon  neutrals  a  degree  of  unreasonable  incon- 
venience.^ However^  the  jurisdiction  of  an  English 
prize  court  does  not  embrace  the  whole  region  covered 
by  International  Law,  but  is  confined  to  taking  cognis- 
ance of,  and  adjudicating  upon,  certain  matters  (including 
capture  at  sea)  which  in  former  times  were  enumerated 
in  the  Royal  Commission  under  which  the  court  was 
constituted,  and  are  now  defined  both  by  statute  and 
by  the  Royal  Commissicm  issued  at  the  beginning  of 
a  war.* 

(2)  As  regards  the  United  States  of  America,^  there 
is  no  doubt  that  dll  such  customary  International  Law 

'  The  Zomora,  [1916]  P.  27,  and  op,   cU.,  and    in  A.J.,  zi.  (1917), 

[1916]  2  A.C.  77,  1  B.  and  C.P.O.  pp.    1-21.     The  principal  caaei  are 

309,  and  2  B.  and  C.P.C.  1 ;    The  The  Nertide,  (1815)  9  Cranoh  388; 

AhoiM,  34  Times  L.R.  199,  3  B.  UfnUed   StaUs   v.    Smith,    (1820)  5 

&Qd  C.P.C.  54  ;   The  Stigtiad,  [1916]  Wheaton  153 ;  The  Scotia,  (1871)  14 

P-  123,  and  [1919]  A.C.  279 ;    The  Wallace  170 ;  The  PaquetU  Hahana, 
Leonora,  [1918]  P.   182,  and  [1919(7   '  (1899)  175  United  Stotee  677.     For 

^C.  974.  other  cases  see  Piociotto,  op,  cii. , 

*  The  Sudmark  (No.  2),  (1917)  33  pp.  11M20.     As  regards  the  rehw 

Times  LR.   575,  2  B.  and  C.P.C.  tion  between  International  Law  and 

473.  the  Municipal  Law  of  all  the  Amen- 

'  See  Taylor,  §  103;  Scott  in  A,  J.,  can  Republics,  see  Moore  and  Wilson 

^  (1907),  pp.  852-86i5 ;  Oppenheim,  in  the  Froeeedinge  of  the  American 

^  Panama  Canal  CanjMt  (1913),  Society  qf  International   Law,    iz. 

pp.  40-42 ;  bat  principally  Piociotto,  (1916),  pp.  11-30. 
«p.  dt,,  pp.  109-124,  and  Wright, 


28  F0X7NDATI0N  OF  THE  LAW  OF  NATIONS 

as  is  universally  recognised,  or  has  at  any  rate  received 
the  consent  of  the  United  States,  and  further  all 
law-making  international  conventions  ratified  by  the 
United  States,  are  binding  upon  American  courts,  even 
if  in  conflict  with  previous  American  statutory  law ; 
for  according  to  the  practice  of  the  United  States, 
customary  as  well  as  conventional  International  Law 
overrules  previous  Municipal  Law,  provided  it  does 
not  conflict  with  the  Constitution  ^  of  the  United  States. 
On  the  other  hand,  American  statutory  law  is  binding 
upon  the  courts  of  the  United  States,  even  if  in  conflict 
with  previous  customary  or  conventional  International 
Law;  for  American/Statutory  law  overrules  previous 
International  Law,  although  in  doubtful  cases  there  is  a 
presumption  that  no  overruling  of  International  Law 
is  inlsAded  by  an  Act  of  Congress. 
Oertain  ^^22.  If  municipal  courts  cannot  apply  unadopted 
Munior^i  ^^  o'  ^^^  Laws  of  Natious,  and  must  apply  even  such 
o^tatod  ^^  ^^  Municipal  Law  as  conflict  with  the  Law  of 
or  inter-  Natious,  it  is  cvidcut  that  the  several  States,  in  order 
'  to  fulfil  their  international  obligations,  are  compelled 
to  possess  certain  rules,  and  are  prevented  from  having 
certain  other  rules,  as  part  of  their  Mimicipal  Law.  It 
is  not  necessary  to  enumerate  all  the  rules  of  Municipal 
Law  which  a  State  must  possess,  and  all  those  rules  it 
is  prevented  from  having.  It  suffices  to  give  some 
(-  illustrative  examples. .  Thus,  for  instance,  on  the  one 
hand,  the  Municipal  Law  of  every  State  is  com- 
pelled to  possess  rules  granting  the  necessary  privileges 
to  foreign  diplomatic  envoys,  protecting  the  Ufe  and 
liberty  of  foreign  citizens  residing  on  its  territory, 
threatening  punishment  for  certain  acts  conmiitted  on 
its  territory  in  violation  of  a  foreign  State.  On  the 
other  hand,  the  Municipal  Law  of  every  State  is  pre- 
vented by  the  Law  of  Nations  from  having  rules,  for 

^  Inre  DUUm ;  see  Wharton,  i.  p.  667,  and  Moore,  v.  p.  78. 
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instanoe,  conflicting  with  the  freedom  of  the  high  seas. 

Of  prohibiting  the  innocent  passage  of  foreign  merchant- 
men  through  its  maritime  belt,  or  refusing  justice  to 
forei^  residents  with  r^ard  to  injuries  committed 
on  its  temtoiy  to  their  Uves,  Uberty,  and  property  by 
its  own  citisens.  If  a  State  does  nevertheless  possess 
sach  roles  of  Municipal  Law  as  it  is  prohibited  from 
having  by  the  Law  of  Nations,  or  if  it  does  not  possess 
sach  municipal  rules  as  it  is  compelled  to  have  by  the 
Law  of  Nations,  it  violates  an  international  legal  duty ; 
bat  its  courts  ^  cannot  by  themselves  alter  the  Municipal 
Law  to  meet  the  requirements  of  the  Law  erf  Nations. 

§23.  However,    al^Qttgh._^iuucipsl_cpurte_^u^ 
appIyJIunicipftLLaw-even  il^^onflicting  with  the  Law  ^Snrt 
of  Nations,  there  is  a  presumption  against  the  existenoe  ^j^^^ 
of  sach  a  conflict.    As  the  Law  of  Nations  is  based  upon  later- 
the  common  consent  of  the  different  States,  it  is  improb-  ^  Hnni. 
able  that  a  civilised  State  would  intentionally  enact  a  «^i**^^' 
rule  conflicting  with  the  Law  of  Nations.     A  part  of 
Mmucipal  Law,  which  ostensibly  seems  to  conflict  with 
the  Law  of  Nations,  must,  therefore,  if  possible,  always  be 
80  interpreted  as  essentially  not  containing  such  conflict. 

§  24.  In  cajse  of  a  gap  in  the  statutes  of  a  civilised  Prammp- 
State  regarding  certain  rules  necessitated  by  the  Law  sS'ftaiM 
of  Nations,  such  rules  ought  to  be  presumed  by  the ^?^*^ 
coorte  to  have  been  tacitly  adopted  by  such  Muni- MuiioiiMa 
cipal  Law.    It  may  be  taken  for  granted  that  a  State  ^"**** 
which  is  a  member  of  the  Family  of  Nations  does  not 
intentionally  want  its  Municipal  Law  to  be  deficient  in 
such  roles.    If,  for  instance,  the  Municipal  Law  of  a 
State  does  not  by  a  statute  grant  the  necessary  privi- 
ly to  diplomatic  envoys,  the  courts  ought  to  pre- 
sume that  such  privileges  are  tacitly  granted. 

*  Tbif  became  quite  apparent  in      the    oooit   had    to    Apply    Britkh 
'•^  Moray  Firth  case  {Mcrtenmn  ▼.       Mnnioipal  Law. 
^ff^h-me  below.  |  192— in  which 
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§  25.  There  is  no  doubt  that  a  State  need  not  make 
use  of  all  the  rights  it  has  by  the  Law  of  Nations,  and 
that,  consequently,  every  State  can  by  its  laws  expressly 
renounce  the  whole  or  partial  use  of  such  rights,  pro- 
vided always  it  is  ready  to  fulfil  such  duties,  if  any, 
as  are  connected  with  these  rights.  However,  when  no 
such  renunciation  has  taken  place,  municipal  courts 
ought,  in  case  the  interests  of  justice  demand  it,  to 
presume  that  their  sovereign  has  tacitly  consented  to 
make  use  of  such  rights.  If,  for  iuBtaixce,  the  Muni- 
cipal Law  of  a  State  does  not  by  a  statute  extend  its 
juiisdiction  over  its  maritime  belt,  its  courts  ought  to 
presume  that,  since  by  the  Law  of  Nations  the  juris- 
diction of  a  State  does  extend  over  its  maritime  belt, 
their  sovereign  has  tacitly  consented  to  that  wider 
range  of  its  jurisdiction. 

A  remarkable  case  illustrating  this  happened  in  this 
country  in  1876.  The  German  vessel  jPrawconta,  while 
passing  through  the  British  maritime  belt  within  three 
miles  of  Dover,  negligently  ran  into  the  British  vessel 
Stratiidyde^  and  sank  her.  As  a  passenger  on  board  the 
latter  was  thereby  drowned,  the  commander  of  the  Fran- 
coniay  the  German  Keyn,  was  indicted  at  the  Central 
Criminal  Court  and  found  guilty  of  manslaughter. 
The  Court  for  Crown  Cases  Reserved,  however,  to  which 
the  Central  Criminal  Court  referred  the  question  of 
jurisdiction,  held  by  a  majority  of  one  judge  that, 
according  to  the  law  of  the  land,  English  courts  had 
no  jurisdiction  over  crimes  committed  in  the  English 
maritime  belt.  Keyn  was  therefore  not  punished.^ 
To  provide  for  future  cases  of  a  like  kind,  ParUament 
passed,  in  1878,  the  Territorial  Waters  Jurisdiction  Act.* 

^  R,  ▼.  Keyn,  (1876)  2  Ex.  D.  63.  whether  a  littoral  State  has  Juris- 

See  PhilUmore,  i.  §  198&;   Maine,  diction    over    foreign    vessels    that 

pp.  39-45 ;   Stephen,  History  qf  ike  merely  pass   through    its  maritime 

Oniminal  Law  of  England  (1883),  voL  belt, 

ii.  pp.  29-42.    See  also  below,  §  189,  *  41  &  42  Viot.  o.  73. 
where  the  controversy  is  disooaeed 
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Uwnon,  I  44-Plullimore,  L  $§  27-3^-Twias,  i.  f  02-Tsylor,  SS  60-64— 
Westkke,  i.  p.  40— BlontMhli,  §§  M6— Heffter,  f  7— HoltModorff  in 
BoUtendorf,  L  pp.  13-18— Nys,  i.  pp.  121-137— Rivier,  i.  f  1— Bonfile, 
Nob.  40-44— Despagnet,  Nos.  61-53— Martens,  i.  §  41— Fiore,  Code,  Nos. 
4348-Unmann,  |  lO—Heilbom,  Onmdbegfiffk  dea  V^UterrtchU  (1012), 
8  lO-l^Pna^,  Nos.  4-5— Nippold  in  Z.V.,  iL  (1908),  pp.  441-443— 
O&TagHeri  in  R.O., xviii.  (1911),  pp.  259-292. 

§26.  Domimon  of  the  Law  of  Nations  is  the  name  lungeof 
gimi  to  the  area  within  which  International  Law  is  ^£^^ 
applicable— that  is,  those  States  between  which  Inter-  ^^^ 
national  Law  finds  valiclity.  The  range  of  the  dominion  troTeniai 
of  tiie  Law  of  Nations  is  controversial,  two  extreme 
opinioiis  concerning  this  dominion  being  opposed.  Some 
pabli(3st8  ^  maintain  that  the  dominion  of  the  Law  of 
Nations  extends  as  far  as  humanity  itself,  that  every 
State,  whether  Christian  or  non-Christian,  civilised  or 
trndvilised,  is  a  subject  of  International  Law.  On  the 
otliei  hand,  several  jurists  ^  teach  that  the  dominion  of 
the  Law  of  Nations  extends  only  as  far  as  Christian 
dvilisation,  and  that  Christian  States  only  are  subjects 
of  International  Law.  Neither  of  these  opinions  would 
seem  to  be  in  conformity  with  the  facts  of  the  present 
nitmiational  life  and  the  basis  of  the  Law  of  Nations. 
There  is  no  doubt  that  the  Law  of  Nations  is  a  product 
of  Chnsfcian  civilisation.  It  originally  arose  between 
t^e  States  of  Christendom  only,  and  for  hundreds  of 
years  was  confined  to  these  States.  Between  Christian 
and  Mohammedan  nations  a  condition  of  perpetual 
enmity  prevailed  in  former  centuries.  And  no  con- 
^t  intercourse  existed  in  former  times  between 
^^uistian  and  Buddhistic  States.    But  from  about  the 

^  See,  for  insfMuioe,  Bltmteohli,  §  8,  and  Fiore,  Code,  No.  43. 
'  See,  for  instance.  Martens,  §  41. 
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begmning  of  the  nineteenth  century  matters  gradually 

changed.    A  condition  of  perpetual  enmity  between 

whole  groups  of  nations  exists  no  longer  either  in  theory 

or  in  practice.    And  although  there  is  still  a  broad  and 

deep  gulf  between  Christian  civilisation  and  others, 

many  interests,  which  knit  Christian  States  together, 

knit  likewise  some  non-Christian  and  Christian  States. 

Three  §  27.  Thus  the  membership  of  the  Family  of  Nations 

^^of    has  of  late  necessarily  been  increased,  and  the  range  of 

^«°^^^  the  dominion  of  the  Law  of  Nations  has  extended 

Family  of  beyoud  its  original  limits.    This  extension  has  taken 

Nations,  pj^  j^^  coufomuty  with  the  basis  of  the  Law  of 

Nations.    As  this  basis  is  the  common  consent  of  the 
civilised  States,  there  are  three  conditions  for  the 
admission  of  new  members  into  the  circle  of  the  Family 
of  Nations.    A  State  to  be*  admitted  must,  first,  be  a 
civilised  State  which  is  in  constant  intercourse  with 
members  of  the  Family  of  Nations.    Such  State  must, 
secondly,  expressly  or  tacitly  consent  to  be  bound  for 
its  future  international  conduct  by  the  rules  of  Inter- 
national Law.    And,  thirdly,  those  States  which  have 
hitherto  formed  the  Family  of  Nations  must  expressly 
or  tacitly  consent  to  the  reception  of  the  new  member. 
The  last  two  conditions  are  so  obvious  that  they 
need  no  comment.    Regarding  the  first  condition,  how- 
ever,  it  must  be  emphasised  that  not  particularly 
Christian  civilisation,  but  civilisation  of  such  kind  only 
is  conditioned  as  to  enable  the  State  concerned  and  its 
subjects  to  understand,  and  to  act  in  conformity  with, 
the  principles  of  the  Law  of  Nations.    These  principles 
cannot  be  apphed  to  a  State  which  is  not  able  to  apply 
them  on  its  own  part  to  other  States.    On  the  other 
hand,  they  can  well  be  applied  to  a  State  which  is  able 
and  willing  to  apply  them  to  other  States,  provided  a 
constant  intercourse  has  grown  up  between  it  and  other 
States.    The  fact  is  that  the  Christian  States  have  been 
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of  kte  compelled  by  piefising  circumstances  to  receive 
asvml  non-Chiistian  States  into  the  community  of 
States  which  are  subjects  of  International  Law. 

§  28.  The  present  range  of  the  dominion  of  Inter*  PnMDt 
national  Law  is  a  product  of  historical  development,  D^nkL 
wiAin  which  epochs  are  distinguishable,  marked  by^^^ 
SQCoeflsive  entrances  of  various  States  into  the  Family  Natiooa. 
of  Nations. 

(1)  The  old  Christian  States  of  Westem  Europe  are 
the  original  members  of  the  Family  of  Nations,  because 
tie  Law  of  Nations  grew  up  graduaDy  between  them 
throD^  custom  and  treaties.  Whenever  afterwards  a 
new  CSiristian  State  made  its  appearance  in  Europe,  it 
V&8  received  into  the  charmed  circle  by  the  old  members 
oi  the  Family  of  Nations.  It  is  for  this  reason  that 
this  law  was  in  former  times  frequently  called  '  Euro- 
pean Law  of  Naticms.'  But  this  name  has  nowadays 
Ustodcal  value  only,  as  it  has  been  changed  into  '  Law 
d  Nations,'  or  *  International  Law '  pure  and  simple. 

(2)  The  next  group  of  States  which  entered  into 
^  Famfly  of  Nations  was  the  body  of  Christian  States 
which  grew  up  outside  Europe.  All  the  American^ 
States  which  arose  out  of  cokmies  of  European  States 
bdong  to  this  group.  '  And  it  must  be  emphasised  that 
the  United  States  of  America  have  largely  contributed 
to  the  growth  of  the  rules  of  International  Law.  The 
tvo  Qucistian  Negro  Republics  of  Liberia  in  West 
Afiica  and  of  Haiti  on  the  island  of  San  Domingo 
bebng  to  this  group. 


^  But  it  on^t  Dot  to  be  mftin-  Existence   ePun  Droit 

^uoad  tfaat  there    is  — in   oontra-  om^rtoam  (1012).    Alrmn^  in  R.  O,, 

^BtaetioBL  to   tlM    Buropeui— an  zx.    (1918),    pp.    40-62,    ■omewhat 

^'Deriotn  International  Iaw  in  ex-  modifies  his  views ;  but  he  still  oon- 

^"^ajM ;  aee,  however,  Alvares,  Le  siders  the  existence  of  an  American 

^^  mtern(UicmcU  cunihrieain  {1910),  in  oontrsdisUnotion  to  a  European 

•aia0ttnAHB(esinJ./.,iiL(19O9),  International   Law  to  be   possible. 

n-  260-363.     The    acgnments    of  See  also  Heilbom,  Ormdbegrife  dee 

^vam  sre  refuted  by  84  Vianna  in  VlflkerredUe  (1012),  pp.  61-68. 
">  «ioeUflDt  work,    De    let   Nct^ 

VOL.  I.  O 
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(3)  With  the  reception  of  Turkey  into  the  Family  of 
Nations  International  Law  ceased  to  be  a  law  between 
Christian  States  solely.  This  reception  took  place 
expressly  through  Article  7  of  the  Peace  Treaty  of  Paris 
of  1856,  in  which  the  five  Great  European  Powers 
of  the  time,  namely,  France,  Austria,  England,  Prussia, 
and  Russia,  and  besides  those  Sardinia,  the  nucleus  of 
the  future  Great  Power  Italy,  expressly  '  d^clarent  la 
SubUme  Porte  admise  h  participer  aux  avantages  du 
droit  pubUc  et  du  concert  europ6ens/  From  that  time 
until  the  outbreak  of  the  World  War  Turkey  was  invited 
to  send  delegates  to  every  general  congress  which  took 
place.  But  her  position  as  a  member  of  the  Family  of 
Nations  was  anomalous,  because  her  civilisation  fell 
short  of  that  of  the  Western  States.  It  was  for  that 
reason  that  the  so-called  Capitulations  ^  were  still  in  force, 
and  that  other  anomalies  still  prevailed.  The  Treaty 
of  Peace  between  Turkey  and  the  Allied  Powers  has 
not  yet  been  concluded,  and  it  is  impossible  at  present 
to  make  any  statement  as  to  the  position  of  Turkey 
within  the  Family  of  Nations  after  the  World  War. 

(4)  Another  non-Christian  member  of  the  Family  of 
Nations  is  Japan.  A  generation  ago  one  might  have 
doubted  whether  Japan  was  a  real  and  full  member 
of  that  family,  but  after  the  end  of  the  nineteenth 
century  no  doubt  was  any  longer  justified.  Through 
marvellous  e£Eorts,  Japan  has  become  not  only  a  modem 
State,  but  an  influential  Power.  Since  her  war  with 
China  in  1895,  she  must  be  considered  one  of  the  Great 
Powers  that  lead  the  Family  of  Nations,  and  was 
numbered  among  the  five  principal  AUied  and  Asso- 
ciated Powers  in  the  Treaties  of  Peace  after  the  World 
War. 

^  In     September    1914,     shortly  aot  called  forth  immediate  protests, 

before    she    beoame   a    belligerent,  and  the  qaestion  may  be  expected  to 

Turkey  denounced  the  Capitulations  be  dealt  with  by  the  Treaty  of  Peaoe 

(see  ilV.,  Tiii.  (1914),  p.  873).    This  with  Turkey. 
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(5)  Before  the  World  War  the  position  of  sach  States 
as  Peisia,  Siam,  China,  Abysamia,  and  the  like,  was 
donbtfol.  These  States  were  certainly  civilised  States, 
and  Abyssinia  was  even  a  Christian  State.  However, 
tlieii  civilisation  had  not  yet  reached  that  condition 
which  was  necessary  to  enable  their  €k>vemments  and 
dieir  population  in  every  respect  to  understand,  and 
to  carry  out,  the  rules  of  International  Law.  On 
the  other  hand,  international  intercourse  had  widely 
aiisen  between  these  States  and  the  States  of  the  so- 
ealled  Western  civilisation.  Many  treaties  had  been 
axicluded  with  them,  and  there  was  full  diplomatic 
intezconise  between  them  and  the  Western  States. 
China,  Persia,  and  Siam  had  even  taken  part  in  the 
Hague  Peace  Conferences.  All  of  them  were  making 
efforts  to  educate  their  populations,  to  introduce  modem 
institations,  and  thereby  to  raise  their  civilisation  to  the 
level  of  that  of  the  Western.  But  as  yet  they  had  not 
accomplished  this  task,  and  consequently  they  were  not 
yet  able  to  be  received  into  the  Family  of  Nations  as 
foil  members.  Although  they  were,  as  will  be  shown 
bebw  (§  103),  for  some  parts  within  the  circle  of  the 
Family  of  Nations,  they  remained  for  other  parts  out- 
side. In  the  World  War  China  and  Siam  took  part  on 
the  side  of  the  Allied  and  Associated  Powers,  and  were 
lepiesented  at  the  Peace  Conference  at  Paris,  At  the 
eonchsion  of  the  World  War,  Persia,  Siam,  and  China 
became  members  of  the  League  of  Nations.^  Abyssinia 
VBs  not  invited  to  accede  to  the  Covenant  of  the  League, 
uid  its  position  would  seem  to  be  unchanged. 

(6)  It  must  be  mentioned  that  a  State  of  quite  a 
Qiuque  character,  the  former  Congo  Free  State,^  was, 
^  the  Berlin  Conference  of  1884-1885,  a  member  of 
the  Family  of  Nations.  But  it  lost  its  membership  in 
^908,  when  it  merged  in  Belgium  by  cession. 

>  See  below,  S 1076.  '  See  below,  1 101. 
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(7)  ChangeB  have  taken  place  in  the  membership  of 
the  Family  of  Nations  as  a  result  of  the  World  War. 
Three  new  States — ^Poland,  Czecho-Slovakia,  and  the 
Hedjaz — ^have  come  into  being.  The  former  State  of 
Serbia  has  united  with  peoples  hitherto  subject  to 
Austria-Hungary  to  form  the  Serb-Croat-Siovene  State. 
The  Austro-Hungarian  Empire  has  ceased  to  exist,  and 
Austria  and  Hungary  have  become  separate  States.  It 
is  at  present  doubtful  whether  Montenegro  will  con- 
tinue to  exist  as  an  independent  State;  the  future 
position  of  Albania  is  also  unsettled.^ 

(8)  As  a  result  of  the  dissolution  of  the  Russian 
Empire  further  changes,  still  incomplete,  are  taking 
place  in  the  Family  of  Nations.  Finland  has  secured 
recognition  as  an  independent  State.  Towards  the 
other  States  which  have  arisen  amid  the  ruins  of  Russia 
— ^Esthonia,  Lithuania,  and  Latvia  on  the  Baltic,  and 
Georgia,  Azerbaijan,  and  the  Erivan  Republic  of  Armenia 
in  Asia  Minor — ^the  Great  Powers  have  so  far  adopted  a 
non-committal  and  provisional  attitude.  They  have 
recognised  their  Governments  as  defcuio  Governments  of 
autonomous  territories  (see  §§  71-75),  but  have  so  far 
declined  to  recognise  them  as  independent  States.^  The 
vexed  Russian  question  is  still  undecided,  and  the  lead- 
ing Powers  have  refused  to  have  diplomatic  relations 
with  the  present  Russian  Government.^ 

Treat-         §  29.  The  Law  of  Nations,  as  a  law  between  States 
st^      based  on  the  common  consent  of  the  members  of  the 
^^*     Family  of  Nations,  naturally  does  not  contain  any  rules 
FamUy  of  concerning  the  intercourse  with  and  treatment  of  such 
States  as  are  outside  that  circle.    That  this  intercourse 
and  treatment  ought  to  be  regulated  by  the  principles 
of  Christian  moraUfy  is  obvious.    But  actually  a  prac- 
tice frequently  prevails  which  is  not  only  contra^  to 
Christian  morality,  but  arbitrary  and  barbarous.    Be 

^  This  was  the  ateatioii  in  May  1020,  when  this  ycdome  went  to  press. 
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thit  as  it  may,  it  is  difloietioii,  and  not  IntematicHiAl 
law,  according  to  which  the  members  of  the  Family 
of  Nations  deal  with  such  States  as  still  remain  out- 
8ule  that  ^mily.  But  the  United  States  of  America 
apply,  as  far  as  possible^  the  rules  of  International  Law 
to  their  relations  with  the  Bed  Indians. 


VI 
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HdlMKiarff  in  HoUwandarf^'  t  pp.  196-151— UlUuim,  %  11— DitpttCnet, 
Noo.  «7-68— Bonfils,  Noo.  1718-1727— M^rignliM,  i.  pp.  20-28— Nyi,  i. 
pp.  174-198— Bivier,  i.  $  2— Flore,  i.  Nos.  124-127— Ifartont,  i.  %  44- 
Holknd,  SkvclMt,  pp.  79-06— Beigbohm,  8iaaUmrMbg%  md  (TMeCit  aU 
QmOm  du  VMemchU  (1877),  pp.  44-77— Balmeriiioq,  Promt,  TheorU 
md  OodUJieaium  cUm  VSOerrteKU  (1874),  pp.  167-192— Heilbom,  Orymdbe- 
9riie  d€9  VMentehU  (1912),  |  18— Alvwes,  La  Oodijeaiitm  du  DroU 
mtemalitmal  (1912),  ud  in  B.O'.,  xx.  (1913),  pp.  24-82,  728-747— 
OATmloftnti  in  R.O.y  jjL  (1914),  pp.  183-204— Raaskowski  in  R.L,  xxL 
(1889),  pp.  021-881- /Voeeedm^^  qfthe  Ameriecm  8oeitty  i^ ImitfrmaMaiud 
Lam,  iv.  (1910),  pp.  208-227 ;  ▼.  (1911),  pp.  206-887 ;  z.  (1910),  pp.  149- 
107— Mys  in  J./.,  ▼.  (1911),  pp.  871-900. 

§30.  The  lack  of  precision  which  is  natural  to  aMoT»- 
large  number  of  the  roles  of  the  Law  of  Nations  onl^^!^ 
account  of  its  slow  and  gradual  growth  has  created  a  ^^^^ 
movement  for  its  codification.    The  idea  of  a  codifica- 
tion of  the  Law  of  Nations  in  its  totality  arose  at  the 
end  of  the  eighteenth  century.    It  was  Bentham  who 
first  suggested  such  a  codification.    He  did  not,  how- 
ever,  propose  codification  of  the  existing  positive  Law 
of  Nations,  but  thought  of  a  Utopian  International  Law 
which  could  be  the  basis  of  an  everlasting  peace  between 
the  civilised  States.^ 

Another  Utopian  project  is  due  to  the  French  Con- 
voition,  which  resolved  in  1792  to  create  a  Declaration 

'  See  BenthMtt'fl  Works,  ed.  Bow-      Quarterly  JZmpmw,   zi.    (1886),   pp. 
nog,  viii  p.  637 ;  Nys  in  the  LoMt      826-28L 
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of  the  Rights  of  Nations  as  a  pendant  to  the  Declara- 
tion of  the  Rights  of  Mankind  of  1789.  For  this  pur- 
pose the  Abbe  Gregoire  was  charged  with  the  drafting 
of  such  a  declaration.  In  1795  Abbe  6r6goire  pro- 
duced a  draft  of  twenty-one  articles,  which,  however, 
was  rejected  by  the  Convention,  and  the  niatter 
dropped.^ 

It  was  not  until  1861  that  a  real  attempt  was  made 
to  show  the  possibility  of  a  codification.  This  was  done 
by  an  Austrian  jurist,  Alfons  von  Domin-Petrusch6vecz, 
who  published  in  that  year  at  Leipzig  a  PrScis  d'un 
Code  de  Droit  irUefnatiomil. 

In  1863  Professor  Erancis  Lieber,  of  the  Columbia 
College,  New  York,  drafted  the  Laws  of  War  in  a  body 
of  rules  which  the  United  States  pubKshed  during  the 
Gvil  War  for  the  guidance  of  her  army.^ 

In  1868  Bluntschli,  the  celebrated  Swiss  interpreter 
of  the  Law  of  Nations,  published  Das  modeme  Vol- 
kerrecht  der  civilisirten  Staaten  als  Recht^mch  darge- 
steUt.  This  draft  code  has  been  translated  into  the 
French,  Greek,  Spanish,  and  Russian  languages,  and 
the  Chinese  Government  produced  an  official  Chinese 
translation  as  a  guide  for  Chinese  officials. 

In  1872  the  great  Italian  poUtician  and  jurist  Mancini 
raised  his  voice  in  favour  of  codification  of  the  Law 
of  Nations  in  his  able  essay,  Vocazione  dd  nostro  Secolo 
per  la  Riforma  e  Codifmzume  dd  Diritto  deUe  GerUi. 

Likewise  in  1872  appeared  at  New  York  David 
Dudley  Field's  Draft  Outlines  of  an  Intematumal 
Code. 

In  1873  the  Institute  of  International  Law  was 
founded  at  Ghent  in  Belgium.^    This  association  of 

^  See  Rivier,  i.  p.   40,  where  the  '  In  1912  the  American  Institute 

full  text  of  theee  twenty-one  articles  of  International  Law  was  founded 

is  given.     They  do  not  contain  a  real  at  Washington  as  a  pendant  of  the 

code,  but  certain  principles  only.  Institute  of  Intematiooial  Law. 

'  See  below,  vol.  ii.  §  68  (4). 
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jmta  of  all  nations  meets  periodically,  and  has  pro- 

(hoed  a  number  of  drafts  concerning  various  parts  of 
Intemational  Law,  and,  in  particular,  a  Draft  Code  of 
the  Law  of  War  on  Land  (1880),  and  a  Draft  Code  of 
Maihame  Warfare  (1913). 

Likewise  in  1873  was  founded  the  Association  for 
Ae  Reform  and  Codification  of  the  Law  of  Nations, 
which  also  meets  periodically  and  which  styles  itself 
now  tiie  International  Law  Association. 

In  1874  the  Emperor  Alexander  n.  of  Russia  took 
the  initiative  in  assembling  an  international  conference 
at  Brossels  for  the  purpose  of  discussing  a  draft  code 
of  ihe  Law  of  Nations  concerning  land  warfare.  At 
this  conference  jurists,  dipbmatists,  and  military  men 
wete  united  as  delegates  of  the  invited  States,  and  they 
agreed  upon  a  body  of  sixty  articles  which  goes  under 
the  name  of  the  Declaration  of  Brussels.  But  the 
Powers  have  never  ratified  these  articles. 

In  1880  the  Institute  of  International  Law  pub* 
iiahed  its  Manud  des  Lois  de  la  Ouerre  sur  Terre. 

In  1887  Leone  Levi  published  his  International  Law 
with  Materials  for  a  Code  of  International  Law. 

In  1890  the  Italian  jurist  Fiore  published  his  II  Diritto 
iiUernassionale  codifiocUo  e  la  sua  Sanzione  ffiuridioa,  of 
which  a  fifth  edition  appeared  in  1915.  A  f^nch  trans- 
lation of  the  fourth  edition  appeared  in  1911,  and  an 
English  translation  of  the  fifth  edition  appeared  in  1916. 

In  1906  E.  Duplessix  published  his  La  Loi  des  Nations. 
Prqjet  d' Institution  d'une  AutoritS  nationale^  UgisUxtivSy 
(dmnistrative,  judidaire.  Prqjet  de  Code  de  Droit  inters 
fUitianal  public. 

In  1906  the  Third  Pan-American  Conference  agreed 
to  establish  an  International  Conmiission  of  Jurists 
ior  the  purpose  of  preparing  draft  codes  of  Pubhc  as  well 
as  Private  International  Law.^ 

»  See  A. J.,  Ti.  (1912),  pp.  981-0S5. 
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In  1911  Jerome  Intemoscia  published  his  New  Code 
of  International  Law  in  Enghsh,  French,  and  Italian. 

In  1911  Epitacio  Pessoa  published  his  Prqjecto  de 
Codigo  de  DireUo  intemacional  publico} 

In  1913  the  Institute  of  International  Law  published 
its  Manud  de  la  Ouerre  maritime. 
Work  of  §  31.  At  the  end  of  the  nineteenth  century,  in  1899, 
m^r^  ^^6  so-called  Peace  Conference  at  the  Hague,  convened 
^^^  on  the  personal  initiative  of  the  Emperor  Nicholas  n. 
eooe.  of  Russia,  showed  the  possibility  that  parts*  of  the 
Law  of  Nations  might  well  be  codified.  Apart  from 
three  declarations  of  minor  value,  and  the  convention 
concerning  the  ad£^>tation  of  the  Geneva  Conven- 
tion to  naval  warfcure,  this  conference  succeeded  in 
producing  two  important  conventions  which  may  well 
be  called  code&— namely,  first,  the  '  Convention  for  the 
Pacific  Settlement  of  International  Disputes,'  and, 
secondly,  the  '  Convention  with  respect  to  the  Laws 
and  Customs  of  War  on  Land.'  The  first-named  con- 
vention is  of  great  practical  importance,  as  the  Per- 
manent Court  of  Arbitration  has  in  a  number  of  cases 
successfully  given  its  award.  Nor  can  the  great  prac- 
tical value  of  the  second-named  convention  be  denied. 
Although  the  latter  contains,  even  in  the  amended  form 
given  to  it  by  the  second  Hague  Peace  Conference  of 
1907,  many  gaps,  which  must  be  filled  by  the  cus- 
tomary Law  of  Nations,  and  although  it  is  not  a  master- 
piece of  codification,  it  represents  a  model,  the  very 
existence  of  which  teaches  that  codification  of  parts  of 
the  Law  of  Nations  is  practicable,  provided  the  Powers 
are  inclined  to  come  to  an  understanding.  The  first 
Hague  Peace  Conference  therefore  made  an  epoch  in 
the  history  of  International  Law. 

§32.  Shortly  after  the  Hague  Peace  Conference  of 
1899,  the  United  States  of  America  took  a  step  with 

^  See  Alvares,  La  Ood^ieation  du  DroU  intemoUional,  p.  276  n. 


CODIFICATION  OF  THE  LAW  OF  NATIONS  41 

i^ard  to  sea  warfare  similar  to  that  taken  by  her  in  Work  oi 
1^  with  regiard  to  land  warfare.    She  published  on  g^^ 
June  27,  1900,  a  body  of  rules  for  the  use  of  her  navy  ^^ 
under  the  title,  The  Laws  and  Usages  of  War  at  Sea — ^the  Oonfer- 
8(Hiafled  United  States  Naval  War  Code— which  was^iJI^ 
drafted  by  Captain  Charles  H.  Stockton,  of  the  United  ^^* 
Slates  Navy.  Londoo. 

AUiooi^  on  February  4,  1904,  this  code  was  by 
aotiioDiy  of  the  President  of  the  United  States  with- 
diavn,  it  provided  the  starting-point  of  a  movement 
for  codification  of  maritime  International  Law.  No 
complete  Naval  War  Code  agreed  upon  by  the  Powers 
bas  as  yet  made  its  appearance,  but  the  second  Hague 
Peace  Conference  of  1907  produced  not  less  than  thirteen 
conventions,  some  of  which  are  codifications  of  parts  of 
nuuitime  law.  Three  of  the  thirteen  conventions, 
Bamely,  that  for  the  pacific  settlement  of  international 
dkpotes,  that  concerning  the  laws  and  customs  of  war 
OQ  land,  and  that  concerning  the  adaptation  of  the 
principles  of  the  Geneva  Convention  to  maritime  war, 
take  the  place  of  three  corresponding  conventions  of 
the  first  Hague  Peace  Conference.  But  the  other  ten 
conventions  were  entirely  liew,  and  concern :  the  limita- 
tion of  the  ^nployment  of  force  for  the  recovery  of 
contEsot  debts,  the  opening  of  hostihties,  the  rights  and 
dotiesirf  neutral  Powers  and  persons  in  war  on  land,  the 
status  of  enemy  merchant  ships  at  the  outbreak  of 
hoetihties,  the  conversion  of  merchant  ships  into  war 
ships,  tiie  laying  of  automatic  submarine  contact  mines, 
bombardments  by  naval  forces  in  time  of  war,  restric- 
tions on  the  exercise  of  the  right  of  capture  in  maritime 
war,  the  establishment  of  an  IntematicHUbl  Prize  Court, 

aod  the  rights  and  duties  of  neutral  Powers  in  maritime 

war. 

To  make  thie  establishment  of  the  proposed  Inter- 
national Prize  Court  possible,  a  Naval  Conference  met 
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in  London  in  November  1908,  sat  till  February  1909, 
and  produced  the  Declaration  of  London.    Its  nine 
chapters  deal  with :    blockade,  contraband,  unneutral 
service,  destruction  of  neutral  prizes,  transfer  to  a 
neutral  flag,  enemy  character,  convoy,  resistance  to 
search,   compensation.     The   Declaration  of  London 
has,  however,  not  been  ratified,  and,  in  consequence, 
the  Hague  Convention  concerning  the  establishment  of 
an  Int^national  Prize  Court  also  remains  unratified. 
Value  of      §  33.  In  spite  of  the  movement  in  favour  of  codi- 
^o£^'  fication  of  the  Law  of  Nations,  there  are  many  eminent 
^"ti'nai    i^™®*®  ^^^  oppose  such  codificatiou.    They  argue  that 
Lawoon-  codificatiou  would  never  be  possible  on  account  of 
^    '     differences  of  languages  and  of  technical  juridical  terms. 
They  assert  that  codification  would  cut  o£E  the  organic 
growth  and  future  development  of  International  Law. 
They  postulate  the  existence  of  a  permanent  inter- 
national court  with  power  of  executing  its  verdicts  as 
an  indispensable  condition,  since  without  such  a  court 
no  uniform  interpretation  of  controversial  parts  of  a 
code  could  be  possible.    Lastly,  they  maintain  that 
the   Law    of   Nations  is  not   yet,  and  will   not  be 
for  a  long  time  to  come,  ripe  for  codification.    Those 
jurists,  on  the  other  hand,  who  are  in  favour  of  codi- 
fication argue  that  the  customary  Law  of  Nations  to  a 
great  extent  lacks  precision  and  certainty,  that  writers 
on  International  Law  difier  in  many  points  regarding 
its  rules,  and  that,  consequently,  there  is  no  broad  and 
certain  basis  for  the  practice  of  the  States  to  stand  upon. 
Maiits  of      §  34.  I  am  decidedly  not  a  blind  and  enthusiastic 
^^^'  admirer  of  codification  in  general.    It  cannot  be  main- 
general    tained  that  codification  is  everywhere,  at  all  times, 
and  under  all  circumstances  opportune.    Codification 
certainly  interferes  with  the  so-called  organic  growth  of 
the  law  through  usage  into  custom.    It  is  true  that 
a  law,  once  codified,  cannot  so  easily  adapt  itself  to 
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the  indmdual  merits  of  particular  cases  which  come 
nnder  it.    It  is  further  a  fact,  which  camiot  be  denied, 
that  together  with  codification  there  frequently  enters 
mto  courts  of  justice,  and  into  the  area  of  juridical 
fiteratore,  a  hair-splitting  tendency,  and  an  interpreta- 
im  of  the  law,  which  often  clings  more  to  the  letter 
and  the  word  of  the  law  than  to  its  spirit  and  its 
piinciples.    And  it  is  not  at  all  a  fact  that  codification 
does  away  with  controversies  altogether.    Codification 
certainly  clears  up  many  questions  of  law  which  have 
been  hitherto  debatable,  but  it  creates  at  the  same  time 
new  controversies.    And,  lastly,  aU  jurists  know  very 
wen  that  the  art  of  legislation  is  still  in  its  infancy  and 
not  at  all  highly  developed.    The  hands  of  l^idators 
are  very  often  clumsy,  and  legislation  often  does  more 
bann  than  good.    Yet,  on  the  other  hand,  the  fact 
must  be  recognised  that  history  has  given  its  verdict 
in  favour  of  codification.    There  is  no  civilised  State 
in  existence  whose  Municipal  Law  is  not  to  a  greater 
or  lesser  extent  codified,    ^e  growth  of  the  law  through 
custom  goes  on  very  slowly  and  gradually,  very  often 
too  slowly  to  be  able  to  meet  the  demands  of  the 
interests  at  stake.    New  interests  and  new  inventions 
very  often  spring  up  with  which  customary  law  cannot 
ded.    Circumstances  and  conditions  frequently  change 
80  suddenly  that  the  ends  of  justice  are  not  met  by 
the  existing  customary  law  of  a  State.    Thus,  legisla- 
tion, which  is,  of  course,  always  partial  codification, 
becomes  a  necessity,  in  the  face  of  which  all  hesitation 
and  scruple   must   vanish.    Whatever   may   be   the 
disadvantages  of  codification,  there  comes  a  time  in 
the  development  of  every  civilised  State  when  it  can 
no  longer  be  avoided.    And  great  are  the  advantages  of 
codification,  especially  of  a  codification  that  embraces  a 
large  part  of  the  law.   Many  controversies  are  done  away 
with.     The  science  of  law  receives  a  fresh  stimulus. 
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A  more  unif onn  spirit  enters  into  the  law  of  the  country. 
New  conditions  and  circumstances  of  life  become  legally 
recognised.  Mortif3dng  principles  and  branches  are 
cut  o£E  with  one  stroke.  A  great  deal  of  fresh  and 
healthy  blood  is  brought  into  th^  arteries  of  the  body 
of  the  law  in  ite  totality.  If  codification  is  carefully 
planned  and  prepared,  if  it  is  imbued  with  true  and 
healthy  conservatism,  many  disadvantages  can  be 
avoided.  And  interpretation  on  the  part  of  good 
judg^  can  deal  with  many  a  fault  that  codification  has 
made.  If  the  worst  comes  to  the  worst,  there  is  always 
a  Parliament  or  other  law-giving  authority  of  the 
land  to  mend  by  further  legislation  the  faults  of 
previous  codification. 
Merits  of  §  35.  But  do  thcsc  arguments  in  favour  of  codifica- 
tion or  tion  in  general  also  apply  to  codification  of  the  Law  of 
national  Natious  ?  I  havc  uo  doubt  that  they  do  more  or  less. 
Iaw.  If  some  of  these  arguments  have  no  force  in  view  of 
the  special  circumstances  of  the  existence  of  Inter- 
national Law  and  of  the  peculiarities  of  the  Family  of 
Nations,  there  are  other  argumente  which  take  their 
place. 

When  opponente  maintain  that  codification  would 
never  be  practicable  on  account  of  di£Eerences  of  lan- 
guage and  of  technical  juridical  terms,  I  answer  that 
this  difficulty  is  only  as  great  an  obstacle  in  the  way 
of  codification  as  it  is  in  the  way  of  contractmg  inter- 
national treaties.  The  fact  that  such  treaties  are  con- 
cluded every  day  shows  that  difficulties  which  arise  out 
of  difierences  of  language  and  of  technical  juridical 
t^ms  are  not  at  all  insuperable. 

Of  more  weight  than  this  is  the  next  argument  of 
opponents,  that  codification  of  the  Law  of  Nations 
would  cut  o£E  its  organic  growth  and  future  develop- 
ment. It  cannot  be  denied  that  codification  always 
with  the  growth  of  customary  law,  although 
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the  assertion  is  not  justified  that  codification  cut» 
(^  sQcb.  growth.  But  this  disadvantage  can  be  met 
by  periodical  revisions  of  the  code,  and  by  its  gradual 
oilai^gement  and  improvement  through  enactment  of 
additional  and  amending  rules  according  to  the  wants 
and  needs  of  the  days  to  come. 

When  opponents  postulate  an  int^national  court 
with  power  of  executing  its  verdicts  as  an  indispen- 
sable condition  of  codification,  I  answer  that  the  non- 
ezist^ice  of  such  a  court  is  quite  as  much  (or  as  little) 
an  argument  against  codification  as  it  is  against  the  very 
es»tence  of  International  Law.  If  there  is  a  Law  of 
Nations  in  existence  in  spite  of  the  non-existence  of 
an  international  court  to  guarantee  its  realisation,  I 
camiot  see  why  the  non-existence  of  such  a  court 
should  be  an  obstacle  to  codifying  the  very  same  Law 
di  Nations.  It  may  indeed  be  maintained  that  codifi- 
cation is  all  the  more  necessary  as  such  an  int^national 
court  does  not  exist.  For  codification  of  the  Law  of 
Nations  and  the  solemn  recognition  of  a  code  by  a 
imiversal  law-making  international  treaty  would  give 
more  precision,  certainty,  and  weight  to  the  rules  of 
the  Law  of  Nations  than  they  have  now  in  their  un- 
wntt^i  condition.  And  a  uniform  interpretation  of  a 
code  is  now,  since  the  first  Hague  Peace  Conference 
instituted  a  Permanent  Court  of  Arbitration,  and  since 
die  CSovenant  of  the  League  of  Nations  ccmtemplates 
the  establishment  of  a  Permanent  International  Court 
of  Justice,  much  more  realisable  than  in  former  times, 
although  these  courts  will  never  have  the  power  of 
execulang  their  verdicts. 

But  is  the  Law  of  Nations  ripe  for  codification  ?  I 
readily  admit  that  there  are  certain  parts  of  that  law 
which  would  ofier  the  greatest  difficulty,  and  which 
^lerefore  had  better  remain  untouched  for  the  present. 
Bat  there  are  other  parts,  and  I  think  that  they  con- 
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statute  the  greater  portion  of  the  Law  of  Nations, 
which  are  certainly  ripe  for  codification.  There  can 
be  no  doubt  that,  whatever  can  be  said  against  codifi- 
cation of  the  whole  of  the  Law  of  Nations,  partial 
codification  is  possible  and  comparatively  easy.  The 
work  done  by  the  Institute  of  International  Law,  and 
published  in  the  Annuaire  de  Vlnstitvt  de  Droit  inter- 
national^  gives  evidence  of  it.  And  the  number  and 
importance  of  the  law-making  treaties  produced  by 
the  Hague  Peace  Conferences  and  the  Naval  Conference 
of  London,  1908-1909  (though  the  latter  have  not  been 
ratified),  should  leave  no  doubt  as  to  the  feasibility  of 
such  partial  codification. 
How  §  36.  However,  although  possible,  codification  could 

^in"  hardly  be  realised  at  once.  The  difficulties,  though  not 
^^^  insuperable,  are  so  great  that  it  would  take  the  work  of 
perhaps  a  generation  of  able  jurists  to  prepare  draft 
codes  for  those  parts  of  International  Law  which  may  be 
considered  ripe  for  codification.  The  only  way  in  which 
such  draft  codes  could  be  prepared  consists  in  the 
appointment  on  the  part  of  the  Powers  of  an  inter- 
national committee  composed  of  a  sufficient  number 
of  able  jurists,  whose  task  would  be  the  preparation 
of  the  drafts.  Public  opinion  of  the  whole  civilised 
world  would,  I  am  sure,  watch  the  work  of  tiiese  men 
with  the  greatest  interest,  and  the  Parliaments  of  the 
civilised  States  would  gladly  vote  the  comparatively 
small  sums  of  money  necessary  for  the  costs  of  the 
work.  But  in  proposing  codification  it  is  necessary  to 
emphasise  that  it  does  not  necessarily  involve  a  re- 
construction of  the  present  international  order  and  a 
recasting  of  the  whole  system  of  International  Law  as 
it  at  present  stands.  Naturally,  a  codification  would 
in  many  points  mean  not  only  an  addition  to  the  rules 
at  present  recognised,  but  also  the  repeal,  alteration, 
and  reconstruction  of  some  of  these  rules.    Tet,  how- 
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e?er  this  may  be,  I  do  not  befieve  that  a  codification 
aa^t  to  be,  or  could  be  undeitaken  which  would  levolu- 
tjonise  the  present  international  older  and  put  the 
whole  system  of  International  Law  on  a  new  basis.  The 
codification  \rhich  I  have  in  view  is  one  that  would 
embody  the  exiBting  rules  of  International  Law  together 
with  such  modifications  and  additions  as  are  necessi- 
tated by  the  conditions  of  the  age  and  the  very  fact 
of  codification  being  taken  in  hand.  If  International 
Law,  as  at  present  recognised,  is  once  codified,  nothing 
prevents  reformers  from  making  proposals  which  could 
be  realised  by  successive  codifications. 


CHAPTER  II 

DEVELOPMENT  AND  SCIENCE  OF  THE  LAW  OP 

NATIONS 


DEVELOPMENT  OF  THS  LAW  OF  NATIONS 

BEFORE  GROTIUS 

Lawrenoe,  |§  13-22— Muining,  pp.  8-21— Halleok,  i.  pp.  1-11— Walker, 
History,  i.  pp.  30-137— Taylor,  ^  6-29— Herahey,  Nos.  16-53— Ullmann, 
§§  12-14— Holtzendorff  in  ffoUzendarff,  i.  pp.  159-386— Nys,  i.  pp.  1-22 
-Martens,  i.  §§  8-20— Fiore,  i.  Nos.  3-31— Calvo,  i.  pp.  1-32— Bonflls, 
Nos.  71-86 — Despagnet,  Nos.  1-19— M6rignhao,  i.  pp.  38-43 — ^Laurent, 
Hittoirt  da  Droit  dea  Oena,  etc.,  14  vols.  (2nd  ed.  1861-1868)— Ward, 
Enquiry  into  the  Foundation  and  Hittory  of  the  Law  of  National  2  vols. 
(1795)— Osenbrttggen,  De  Jure  Belli  et  Pads  Bomanorum  (1836)— MiOler- 
Jochmus,  Oeachiehte  dea  VMerreehta  m  AUerthum  (1848)  —  Hosaok, 
Biae  and  Growth  of  the  Law  o/Nationa  (1882),  pp.  1-220— Nys,  Le  Droit 
de  la  Ouerre  et  lea  Pr^cwaeura  de  Orotiua  (1882),  and  Lea  Origvnea  du 
Droit  international  (1894)— Hill,  Hiatory  of  Diplomacy  in  the  Inter- 
national Development  of  Europe,  vol.  i.  (1905),  and  vol.  ii.  (1906) — 
Cybiohowski,  Daa  antike  Vdlherrecht  (1907)  —  PhiUipson,  The  Inter- 
national  Law  and  Ouatom  of  Ancient  Greece  and  Borne,  2  vols.  (1910) — 
Stmpp,  Urhunden  war  GeaehichU  dea  ViUkerrechta,  2  vols.  (1911)— 
Reader,  L' Arbitrage  international  ehez  lea  HdUnea  (1912) — Conner, 
The  Development  qf  Belligerent  Occupation  (1912)— Tod,  International 
Arbitration  amongst  the  Greeks  (1913) — Hershey  in  A.J,,  v.  (1911),  pp. 
901-933— Audinet  in /{.G^.,  xzi.  (1914),  pp.  29-63. 

NoLawof  §  37.  International  Law  as  a  law  between  sove- 
an^^^^ieign  and  equal  States  based  on  the  common  consent 
of  these  States  is  a  product  of  modem  Christian  civilisa- 
tion,  and  may  be  said  to  be  about  four  hundred  years 
old.  However,  the  roots  of  this  law  go  very  far  back 
into  history.  Such  roots  are  to  be  found  in  the  rules 
and  usages  which  were  observed  by  the  different  nations 
of  antiquity  with  regard  to  their  eztemal  relations. 
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M  it  is  well  known  that  the  conception  of  a  Family 
of  Nations  did  not  arise  in  the  mental  horizon  of  the 
ammt  world.  Each  nation  had  its  own  religion  and 
gods,  its  own  language,  law,  and  moraUty.  International 
interests  of  sufficient  vigour  to  wind  a  band  around  all 
tbe  civilised  States,  bring  them  nearer  to  each  other, 
aiui  knit  them  together  into  a  community  of  nations, 
did  not  spring  up  in  antiquity.  On  the  other  hand, 
however,  no  nation  could  avoid  coming  into  contact 
with  oth^  nations.  War  was  waged  and  peace  con- 
cluded. Treaties  were  agreed  upon.  Occasionally 
ambassadors  were  sent  and  received.  International 
arhitiation  was  resorted  to.  International  trade  sprang 
up.  Political  partisans  whose  cause  was  lost  often  fled 
their  country  and  took  refuge  in  another.  And,  just 
38  in  our  days,  criminals  often  fled  their  country  for 
the  purpose  of  escaping  punishment. 

Such  more  or  less  frequent  and  constant  contact  of 
different  nations  with  one  another  could  not  exist 
withont  giving  rise  to  certain  fairly  congruent  rules 
^  usages  to  be  observed  with  regard  to  external 
lelations.)  These  rules  and  usages  were  considered 
under  the  protection  of  the  gods ;  their  violation  called 
ior  religious  expiation.  It  will  be  of  interest  to  throw 
a  glance  at  the  respective  rules  and  usages  of  the  Jews, 
Greeks,  and  Romans. 

§  38.  Although  they  were  monotheists  and  the  stan-  Th«  j«wi. 
^  of  their  ethics  was  consequently  much  higher  than 
that  of  their  heathen  neighbours,  the  Jews  did  not  in 
^  raise  the  standard  of  the  international  relations 
of  theb  time  except  so  far  as  they  afforded  foreigners 
bving  on  Jewish  territory  equaUty  before  the  law. 
^ad  of  their  monotheism  and  despising  all  other 
^tions  on  account  of  their  polytheism,  they  found  it 
totally  impossible  to  recognise  other  nations  as  equals. 
H  ve  compare  the  different  parts  of  the  Bible  con- 
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ceming  the  relations  of  the  Jews  with  other  nations, 
we  are  struck  by  the  fact  that  the  Jews  were  sworn 
enemies  of  some  foreign  nations,  as  the  Amalekites, 
for  example,  with  whom  they  dechned  to  have  any 
relations  whatever  in  peace.  When  they  went  to 
war  with  those  nations,  their  practice  was  extremely 
cruel.  They  killed  not  only  the  warriors  on  the  battle- 
field, but  also  the  aged,  the  women,  and  the  children 
in  their  homes.  Read,  for  example,  the  short  descrip- 
tion of  the  war  of  the  Jews  against  the  Amalekites  in 
1  Samuel  xv.,  where  we  are  told  that  Samuel  instructed 
King  Saul  as  follows :  (v.  3) '  Now  go  and  smite  Amalek, 
and  utterly  destroy  all  that  they  have,  and  spare  them 
not ;  but  slay  both  man  and  woman,  infant  and  suck- 
ling, ox  and  sheep,  camel  and  ass.'  King  Saul  obeyed 
the  injunction,  save  that  he  spared  the  life  of  Agag, 
the  Amalekite  king,  and  some  of  the  finest  animals. 
Then  we  are  told  that  the  prophet  Samuel  rebuked 
Saul  and  '  hewed  Agag  in  pieces '  with  his  own  hand. 
Or  again,  in  2  Samuel  xii.  31,  we  find  that  King  David, 
'  the  man  after  God's  own  heart/  after  the  conquest 
of  the  town  of  Kabbah,  belonging  to  the  Ammonites, 
'  brought  forth  the  people  that  were  therein,  and  put 
them  under  saws,  and  under  harrows  of  iron,  and  under 
axes  of  iron,  and  made  them  pass  througih  the  brick- 
kiln. .  .  .' 

With  those  nations,  however,  of  which  they  were 
not  sworn  enemies  the  Jews  used  to  have  international 
relations.  Ambassadors  were  considered  sacrosanct, 
and  treaties  were  faithfully  observed.  And  when  they 
went  to  war  with  those  nations,  their  practice  was  in 
no  way  exceptionally  cruel,  if  looked  upon  from  the 
standpoint  of  their  time  and  surroundings.  Thus  we 
find  in  Deuteronomy  xx.  10-14  the  following  rules : — 

(v.  10).  '  When  thou  comest  nigh  unto  a  city  to  fight 
against  it,  then  proclaim  peace  unto  it. 
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(v.  11)  '  And  it  shiall  be,  if  it  make  thee  answer  of 
peace,  and  open  unto  thee,  then  it  shaU  be,  that  all  tiie 
people  that  is  found  therein  shall  be  tributaries  unto 
thee,  and  they  shall  serve  thee. 

(▼.  12)  *  And  if  it  will  make  no  peace  with  thee,  but 
will  make  war  against  thee,  then  thou  shalt  besiege  it : 

(v.  13)  '  And  when  the  Lord  thy  God  hath  delivered 
it  into  thine  hands,  thou  shalt  smite  every  male  thereof 
with  the  edge  of  the  sword : 

(v.  14)  '  But  the  women,  and  tiie  little  ones,  and  the 
cattie,  and  all  that  is  in  the  dty,  even  all  the  spoil 
thffleof,  shalt  thou  take  unto  thyself ;  and  thou  shalt 
eat  the  spoil  of  thine  enemies,  which  the  Lord  thy  God 
hath  given  thee.' 

CSomparatively  mild,  like  these  rules  for  warfare, 
weie  the  Jewidi  rules  regarding  their  foreign  slaves. 
Such  slaves  were  not  without  legal  protection.  The 
master  who  killed  a  slave  was  punished  (Exodus  xzi. 
20) ;  if  the  master  struck  lus  slave  so  severely  that 
he  lotst  an  eye  or  a  tooth,  the  slave  became  a  free  man 
(Exodus  xxi.  26  and  27).  The  Jews,  further,  allowed 
foreigners  to  live  among  them  under  the  full  protection 
id  their  laws.  'Love  .  .  •  the  stranger,  for  ye  were 
stmngers  in  the  land  of  Egypt,'  says  Deuteronomy  x. 
19,  and  in  Leviticus  xxiv.  22  there  is  the  command : 
'Te  shall  have  one  manner  of  law,  as  well  for  the 
stranger,  as  for  one  of  your  own  country.' 

Of  the  greatest  importance,  however,  for  the  Inter- 
national Law  of  the  future,  are  the  Messianic  ideals 
and  hopes  d  the  Jews,  as  tiiese  Messianic  ideals  and 
hopes  are  not  national  only,  but  fully  tnfemationaL 
The  following  are  the  beautiful  words  in  which  the 
prophet  Isaiah  (ii.  2-4)  foretells  the  state  of  mankind 
whoi  the  Messiah  diall  have  appeared : 

(v.  2)  '  And  it  shall  come  to  pass  in  the  last  days, 
that  the  mountain  of  the  Lord's  house  shall  be  estab- 
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lished  in  the  top  of  the  mountains,  and  shall  be  exalted 
above  the  hills ;  and  all  nations  shall  flow  unto  it. 

(v.  3)  '  And  many  people  shall  go  and  say,  Come  ye, 
and  let  us  go  up  to  the  mountain  of  the  Lord,  to  the 
house  of  the  God  of  Jacob ;  and  he  will  teach  us  of  his 
ways,  and  we  will  'walk  in  his  paths ;  for  out  of  Zion 
shall  go  forth  the  law,  and  the  word  of  the  Lord  from 
Jerusalem. 

(v.  4)  '  And  he  shall  judge  among  the  nations,  and 
shall  rebuke  many  people :  and  they  shall  beat  their 
Bwords  into  plowshares,  and  their  spears  into  pruning- 
hooks :  nation  shall  not  Uft  up  sword  against  nation, 
neither  shall  they  learn  war  any  more.' 

Thus  we  see  that  the  Jews,  at  least  at  the  time  of 
Isaiah,  had  a  foreboding  and  presentiment  of  a  future 
when  all  the  nations  of  the  world  should  be*  united  in 
peace.  And  the  Jews  have  given  this  ideal  to  the 
Christian  world.  It  is  the  same  ideal  which  has  in 
bygone  times  inspired  all  those  eminent  men  who  have 
laboured  to  build  up  an  International  Law.  And  it  is 
again  the  same  ideal  which  nowadays  inspires  all  lovers 
of  international  peace.  Although  the  Jewish  State  and 
the  Jews  as  a  nation  have  practically  done  nothing  to 
realise  that  ideal,  yet  it  sprang  up  among  them  and 
has  never  disappeared. 
The  §  39.  Totally  different  from  this  Jewish  contribution 

<"~^--  to  a  future  International  Law  is  that  of  the  Greeks. 
The  broad  and  deep  gulf  between  their  civilisation  and 
that  of  their  neighbours  necessarily  made  them  look 
down  upon  those  neighbours  as  barbarians,  and  thus 
prevented  them  from  raising  the  standard  of  their 
relations  with  neighbouring  nations  above  the  average 
level  of  antiquity.  But  the  Greeks  before  the  Mace- 
donian conquest  were  never  united  into  one  powerful 
national  State.  They  hved  in  numerous  more  or  less 
small  city  States,  which  were  totally  independent  of 
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one  another.  It  is  this  very  fact  which,  as  time  went 
on,  called  into  existence  a  kind  of  International  Law 
between  these  independent  States.  They  could  never 
foiget  that  their  inhabitants  were  of  the  same  race.  The 
same  blood,  the  same  religion,  and  the  same  civilisation 
of  their  citizens  miited  these  independent  and — ^as  we 
should  say  nowada3n9 — sovereign  States  into  a  com- 
mmiity  of  States  which  in  time  of  peace  and  war  held 
themselves  bound  to  observe  certain  rules  as  regards  the 
relations  between  one  another.  The  consequence  was 
that  international  arbitration  ^  was  frequently  resorted 
to,  and  that  the  practice  of  the  Greeks  in  their  wars 
among  themselves  was  a  very  mild  one.  It  was  a  rule 
that  war  should  never  be  commenced  without  a  declara- 
tion of  war.  Heralds  were  inviolable.  Warriors  who 
died  on  the  battlefield  were  entitled  to  burial.  If  a 
city  was  captured,  the  Uves  of  all  those  who  took  refuge 
in  a  temple  had  to  be  spared.  War  prisoners  could  be 
exchanged  or  ransomed ;  their  lot  was,  at  the  utmost, 
slavery.  Certain  places,  as,  for  example,  the  temple  of 
the  god  Apollo  at  Delphi,  were  permanently  inviolable. 
Even  certain  persons  in  the  armies  of  the  beUigerents 
were  considered  inviolable,  as,  for  instance,  the  priests, 
who  carried  the  holy  fire,  and  the  seers. 

Thus  the  Greeks  left  to  history  the  example  that 
independent  and  sovereign  States  can  live,  and  are 
in  reaUty  compelled  to  hve,  in  a  community  which 
provides  a  law  for  the  international  relations  of  the 
member-States,  provided  that  there  exist  some  conmion 
interests  and  aims  which  bind  these  States  together. 
It  is  very  often  maintained  that  this  kind  of  International 
Law  of  the  Greek  States  could  in  no  way  be  compared 
with  our  modem  International  Law,  as  the  Greeks  did 
not  consider  their  international  rules  as  legally,  but 
as  rehgiously  binding  only.    We  must,  however,  not 

*  See  Raeder,  L'ArbUragt  nUemational  chei  lea  HtUinu  (1912). 
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f oiget  that  the  Greeks  never  made  the  same  distinction 
between  law>  religion,  and  morality  which  the  modem 
world  makes.  The  fact  itself  remains  unshaken  that 
the  Greek  States  set  an  example  to  the  future  that 
independent  States  can  live  in  a  community  in  which 
their  international  relations  are  governed  by  certain 
rules  and  customs  based  on  the  common  consent  of  the 
members  of  that  community. 
The  §40.  Totally  different  again  from  the  Greek  con- 

Romana.   |jnij^tj[Qjj  ^  ^  future  International  Law  is  that  of  the 

Romans.  As  far  back  as  their  history  goes,  the  Romans 
had  a  special  set  of  twenty  priests,  the  so-called  feUaleSj 
for  the  management  of  functions  regarding  their  rela- 
tions with  foreign  nations.  In  fulfilling  their  functions 
the  fetialea  did  not  apply  a  purely  secular,  but  a  divine 
and  holy  law,  a  jus  sacraley  the  so-called  jt^  feUah. 
The  fetialea  were  employed  when  war  was  declared 
or  peace  was  made,  when  treaties  of  friendship  or 
of  alliance  were  concluded,  when  the  Romans  had 
an  international  claim  before  a  foreign  State,  or  vice 
versa. 

According  to  Roman  Law  the  relations  of  the  Romans 
with  a  foreign  State  depended  upon  the  fact  whether 
or  not  there  existed  a  treaty  of  friendship  between 
Rome  and  that  State.  In  case  no  such  treaty  was 
in  existence,  persons  or  goods  coming  from  the 
foreign  land  into  the  land  of  the  Romans,  and  likewise 
persons  and  goods  going  from  the  land  of  the  Romans 
into  the  foreign  land,  enjoyed  no  legal  protection  what- 
ever. Such  persons  could  be  made  slaves,  and  such 
goods  could  be  seized,  and  became  the  property  of  the 
captor.  Should  such  an  enslaved  person  ever  come 
back  to  his  country,  he  was  at  once  considered  a  free 
man  again  according  to  the  so-called  jtis  postliminii. 
An  exception  was  made  as  regards  ambassadors.  They 
were  always  considered  inviolable,  and  whoever  violated 
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tiiem  was  banded  over  to  the  home  State  of  those 
ambaasadois  to  be  puniahed  according  to  discretion* 

Different  were  the  relations  when  a  treaty  of  friend- 
ship existed.  Persons  and  goods  coming  from  one 
coontry  into  the  other  stood  then  under  legal  protec- 
tion.  So  many  foreigners  came  in  the  process  of  time 
to  Rome  that  a  whole  system  of  law  sprang  up  regard- 
ing IJiese  foreigners  and  their  relations  with  Roman 
cituens,  the  so-called  jus  gmtium  in  contradistinction 
to  the  jus  civile.  And  a  special  magistrate,  the  praetor 
peregrinuSy  was  nominated  for  the  administration  of 
that  law.  Of  such  treaties  with  foreign  nations  there 
were  three  different  kinds,  namely,  of  friendship  (ami' 
dtia),  of  hospitality  (hospilium)^  or  of  aUia/nce  (foedus). 
I  do  not  propose  to  go  into  details  about  them.  It 
suffices  t6  remark  that,  although  the  treaties  were  con- 
cluded without  any  such  provision,  notice  of  termina- 
tion could  be  given.  Very  often  these  treaties  used 
to  contain  a  provision  according  to  which  future  contro- 
versies could  be  settled  by  arbitration  of  the  so-called 
recuperatores. 

Very  precise  l^al  rules  existed  as  regards  war  and 
peace.  Roman  law  considered  war  a  legal  institution. 
There  were  four  different  just  reasons  for  war,  namely : 
(1)  violation  of  the  Roman  dominion ;  (2)  violation  of 
ambassadors;  (3)  violation  of  treaties;  (4)  support 
given  during  war  to  an  opponent  by  a  hitherto  friendly 
State.  But  even  in  such  cases  war  was  only  justified 
if  satisfaction  was  not  given  by  the  foreign  State. 
Four  feUaies  used  to  be  sent  as  ambassadors  to  the 
foreign  State  from  which  satisfaction  was  asked.  If  such 
satisfaction  was  refused,  war  was  formally  declared  by 
one  of  the  fetiales  throwing  a  lance  from  the  Roman 
frontier  into  the  foreign  land.  For  warfare  itself  no 
legal  rules  existed,  but  discretion  only,  and  there  are 
examples  enough  of  great  cruelty  on  the  part  of  the 
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Romans.  Legal  rules  existed,  however,  for  the  end  of 
war.  War  could  be  ended,  first,  through  a  treaty  of 
peace,  which  was  then  always  a  treaty  of  friendship. 
War  could,  secondly,  be  ended  by  surrender  (deditio). 
Such  surrender  spared  the  enemy  their  lives  and  pro- 
perty. War  could,  thirdly  and  lastly,  be  ended  through 
conquest  of  the  enemy's  country  (oocupatio).  It  was  in 
this  case  that  the  Romans  could  act  according  to  dis- 
cretion with  the  Uves  and  the  property  of  the  enemy. 

From  this  sketch  of  their  rules  concerning  external 
relations,  it  becomes  apparent  that  the  Romans  gave 
to  the  future  the  example  of  a  State  with  legtd  rules 
for  its  foreign  relations.    As  the  legal  people  par  excd- 
lence,  the  Romans  could  not  leave  their  international 
relations  without  legal  treatment.     And  though  this 
legal  treatment  can  in  no  way  be  compared  to  modem 
International  Law,  yet  it  constitutes  a  contribution 
to  the  Law  of  Nations  of  the  future,  in  so  &ar  as  its 
example  furnished  many  arguments  to  those  to  whose 
efforts  we  owe  the  very  existence  of  our  modem  Law 
of  Nations. 
No  Need      §  41.  The  Romau  Empire  gradually  absorbed  nearly 
of  Nations  *^®  wholc  civilised  ancient  world,  so  far  as  it  was  known 
dmrf^the  to  the  Romans.    They  hardly  knew  of  any  independent 
Agee.       civiUsed  States  outside  the  borders  of  their  Empire. 
There  was,  therefore,  neither  room  nor  need  for  an 
International  Law  as  long  as  this  Empire  existed.    It 
is  true  that  at  the  borders  of  this  World  Empire  there 
were  always  wars,  but  these  wars  gave  opportunity  for 
the  practice  of  a  few  rules  and  usages  only.    And 
matters  did  not  change  when  under  Constantine  the 
Great  (306-337)  the  Christian  faith  became  the  rehgion 
of  the  Empire  and  Byzantium  its  capital  instead  of 
Rome,  and,  further,  when  in  395  the  Roman  Empire 
was  divided  into  the  Eastern  and  the  Western  Empires. 
This  Westem  Empire  disappeared  in  476,  when  Romulus 
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Aognstolus,  the  last  emperor,  was  deposed  by  Odoacer, 
the  leader  of  the  Germanic  soldiers,  who  made  himself 
raler  in  Italy.  The  land  of  the  extinct  Western  Roman 
Empire  came  into  the  hands  of  different  peoples,  chiefly 
of  Germanic  extraction.  In  (jallia  the  kingdom  of  the 
Franks  springs  up  in  486  under  Chlodovech  the  Mero- 
vingian. In  Italy  the  kingdom  of  the  Ostrogoths 
under  Theoderic  the  Great,  who  defeated  Odoacer, 
rises  in  493.  In  Spain  the  kingdom  of  the  Visigoths 
appears  in  456.  The  Vandals  had,  as  early  as  in  429, 
erected  a  kingdom  in  Africa,  with  Cartilage  as  its 
capitaL  The  Saxons  had  already  gained  a  footing  in 
Britannia  in  449. 

All  these  peoples  were  barbarians  in  the  strict  sense 
of  the  term.  Although  they  had  adopted  Christianity, 
it  took  hundreds  of  years  to  raise  them  to  the  standard 
of  a  more  advanced  civilisation.  And,  likewise,  hundreds 
of  years  passed  before  difierent  nations  came  to  light 
out  of  the  amalgamation  of  the  various  peoples  that 
had  conquered  the  old  Roman  Empire  with  the  residuum 
of  tlie  population  of  that  Empire.  It  was  in  the  eighth 
century  that  matters  became  more  settled.  Charle- 
magne built  up  his  vast  Frankish  Empire,  and  was, 
in  800,  crowned  Roman  Emperor  by  Pope  Leo  m. 
Again  the  whole  world  seemed  to  be  one  empire,  headed 
by  the  Emperor  as  its  temporal,  and  by  the  Pope  as 
its  spiritual  master,  and  for  an  International  Law 
there  was  therefore  no  room  and  no  need.  But  the 
Fiankish  Empire  did  not  last  long.  According  to 
the  Treaty  of  Verdun,  it  was,  in  843,  divided  into  three 
ports,  and  with  that  division  the  process  of  development 
aet  in,  which  led  gradually  to  the  rise  of  the  several 
9tates  of  Europe. 

In  theory  ike  Emperor  of  the  Germans  remained  for 
hundreds  of  years  to  come  the  master  of  the  world; 
but  in  practice  he  was  not  even  master  at  home,  as  the 
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Gtoiman  Piinces,  step  by  step,  succeeded  in  establisluBg 
their  independence.  And  although,  theoretically,  the 
world  was  well  looked  after  by  the  Emperor  as  its 
temporal  and  the  Pope  as  its  spiritual  head,  there  were 
constantly  treachery,  quarrelling,  and  fighting  going  on. 
W^r  practice  was  the  most  cruel  possible.  It  is  true 
that  the  Pope  and  the  Bishops  succeeded  sometimes  in 
mitigating  such  practice,  but  as  a  rule  there  was  no 
influence  of  the  Christian  teaching  visible. 
The  §  42.  The  necessity  for  a  Law  of  Nations  did  not 

]^|dSix^^  ^^^^  ^^^^  A  multitude  of  States  absolutely  independent 
^J^ .  of  one  another  had  successfully  established  themselves. 
That  process  of  development,  starting  from  the  Treaty 
of  Verdun  of  843,  reached  its  cUmax  with  the  reign  of 
Frederic  m..  Emperor  of  the  Gtermans  from  1440  to 
1493.  He  was  the  last  of  the  Emperors  crowned  iu 
Rome  by  the  hands  of  the  Popes.  At  that  time  Europe 
was,  in  fact,  divided  up  into  a  great  number  of  inde- 
pendent States,  and  thenceforth  a  law  was  needed  to 
deal  with  the  international  relations  of  these  sovereign 
States.  Seven  factors  of  importance  prepared  the  ground 
for  the  growth  of  principlesof  a  future  International  Law. 
(1)  There  were,  first,  the  Civilians  and  the  Canonists. 
Roman  Law  was,  in  the  beginning  of  the  twelfth  century , 
brought  back  to  the  West  through  Imerius,  who  taught 
this  law  at  Bologna.  He  and  the  other  glossatores  and 
post-gloasatares  considered  Roman  Law  the  ratio  acripta, 
the  law  par  excellence.  These  Civilians  maintained 
that  Roman  Law  was  the  law  of  the  civilised  world  ipso 
facto  through  the  Emperors  of  the  Germans  being  the 
successors  of  the  Emperors  of  Rome.  Their  commen- 
taries to  the  Corpus  Juris  CivUis  touch  upon  many 
questions  of  the  future  International  Law,  which  they 
discuss  from  the  basis  of  Roman  Law. 

The  Canonists,  on  the  other  hand,  whose  influence 
was  unshaken  till  the  time  of  the  Reformation,  treated 
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bm  a  moial  and  eoclesiastical  point  of  view  many 
joestionB  of  the  fatoie  International  Law  concerning 

(2)  There  were,  secondly,  collections  of  noaritime 
law  of  great  importance  which  made  their  appearance 
in  connection  with  international  trade.  From  the 
eighth  centory  the  world  trade,  which  had  totally  dis- 
appeared in  consequence  of  the  downfall  of  the  Roman 
Empire  and  the  destruction  of  the  old  civilisation 
during  the  period  of  the  Migration  of  the  Peoples,  began 
sbvly  to  develop  again.  The  sea  trade  specially 
fioor^ed,  and  fostered  the  growth  of  rules  and  customs 
of  maritime  law,  which  were  collected  into  codes,  and 
gained  some  kind  of  international  recognition.  The 
QU)re  important  of  these  collections  are  the  following : 
The  CoMolato  dd  Mare,  a  private  collection  made  at 
Barcelona  in  Spain  in  the  middle  of  the  fourteenth 
centory ;  *  the  Laws  ofOUran,  a  collection,  made  in  the 
tvrelfth  century,  of  decisions  given  by  the  maritime 
eoort  of  Oleron  in  France ;  the  Bhodian  Laiwa,  a  very 
old  collection  of  maritime  laws  which  probably  was  put 
together  between  the  seventh  and  the  ninth  centuries ; ' 
ttie  Tabula  Amalfitana,  the  maritime  laws  of  the  town 
of  Amalfi  in  Italy,  which  date  at  latest  from  the  tenth 
oentoiy;  the  Leges  WisbuenseSj  a  collection  of  mari- 
tone  laws  of  Wisby  on  the  island  of  Gothland,  in  Sweden, 
<iating  from  the  fourteenth  century. 

The  growth  of  international  trade  caused  also  the 
oae  of  the  controversy  regarding  the  freedom  of  the 
liigh  seas  (see  below,  §  248),  which  indirectly  influ- 
enced the  growth  of  an  International  Law  (see  below, 
S  248-250). 

(3)  A  third  factor  was  the  numerous  leagues  of 

'8ee  Hollftndy    8tudie9,   pp.    40-  Ui  aneienB  JuntecnnUUs  etpagnoU 

ft;  Walker,  HUtary,   i  pp.   904-  (1914),  pp.  126-138. 

211  'Bee  AAhbumer,  TKt  RKodian  8ea 

'  8m  Vju,  Le  DroU  d%  Gmi  «l  Law  (1M8)»  Introdnotion,  p.  ozii. 
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trading  towns  for  the  protection  of  their  trade  and 
trading  citizens.  The  most  celebrated  of  these  leagues 
was  the  Hanseatic,  formed  in  the  thirteenth  century. 
These  leagues  stipulated  for  arbitration  on  controversies 
between  their  member-towns.  They  acquired  trading 
privileges  in  foreign  States.  They  even  waged  war, 
when  necessary,  for  the  protection  of  their  interests.  • 

(4)  A  fourth  factor  was  the  growing  custom  on  the 
part  of  the  States  of  sending  and  receiving  pennanent 
legations.  In  the  Middle  Ages  the  Pope  alone  had  a 
permanent  legation  at  the  court  of  the  SVankish  kings. 
Later,  the  Italian  Republics,  as  Venice  and  Florence  for 
instance,  were  the  first  States  to  send  out  ambassadors, 
who  took  up  their  residence  for  several  years  in  the 
capitals  of  the  States  to  which  they  were  sent.  At  last, 
from  the  end  of  the  fifteenth  century,  it  became  a  uni- 
versal custom  for  the  kings  of  the  different  States  to 
keep  permanent  legations  at  one  another's  capital. 
The  consequence  was  that  an  uninterrupted  oppor- 
tunity was  given  for  discussing  and  deUberating  upon 
common  international  interests.  And  since  the  posi- 
tion of  ambassadors  in  foreign  countries  had  to  be 
taken  into  consideration,  international  rules  concern- 
ing inviolabihty  and  exterritoriahty  of  foreign  envoys 
gradually  grew  up. 

(5)  A  fifth  factor  was  the  custom  of  the  great  States 
of  keeping  standing  armies,  a  custom  which  also  dates 
from  the  fifteenth  century.  The  uniform  and  stem 
discipline  in  these  armies  favoured  the  rise  of  more 
universal  rules  and  practices  of  warfare. 

(6)  A  sixth  factor  was  the  Renaissance  and  the 
Reformation.  The  Renaissance  of  science  and  art  in 
the  fifteenth  century,  together  with  the  resurrection  of 
the  knowledge  of  antiquity,  revived  the  philosophical 
and  aosthetical  ideals  of  Greek  life,  and  transferred 
them  to  modem  life.    Through  their  influence  the 


LAW  OF  NATIONS  BEFORE  0R0TTU8       61 

qsrit  of  the  Christian  religion  took  precedence  of  its 
letter.  The  conviction  awoke  everywhere  that  the 
principles  of  Christianity  ought  to  unite  the  Christian 
wodd  more  than  they  had  done  hitherto,  and  that 
tiiese  principles  ought  to  be  observed  in  matters  inter- 
national as  much  as  in  matters  national.  The  Refor- 
mation, on  the  other  hand,  put  an  end  to  the  spiritual 
mastership  of  the  Pope  over  the  civilised  world. 
Protestant  States  could  not  recognise  the  claim  of 
the  Pope  to  arbitrate  as  of  right  in  their  conflicts 
eith^  between  one  another  or  between  themselves 
and  Cathohc  States. 

(7)  A  seventh  factor  made  its  appearance  in  con- 
nection with  the  schemes  for  the  establishment  of  eternal 
peace  which  arose  from  the  beginning  of  the  fourteenth 
century.  Although  these  schemes  were  Utopian,  they 
nevertheless  must  have  had  great  influence  by  impress- 
ing upon  the  princes  and  the  nations  of  Christendom 
the  necessity  for  some  kind  of  organisation  of  the 
numerous  independent  States  into  a  conmiunity.  The 
first  of  these  schemes  was  that  of  the  French  lawyer, 
Pierre  Dubois,  who,  as  early  as  1305,  in  De  Recupera- 
tione  Terre  Sancte^  proposed  an  alliance  between  all 
Christian  Powers  f of  the  purpose  of  the  maintenance  of 
peace  and  the  establishment  of  a  Permanent  Court  of 
Arbitration  for  the  settlement  of  differences  between 
the  members  of  the  alliance.^  Another  project  arose  in 
1461,  when  Podiebrad,  King  of  Bohemia  from  1420  to 
1471,  adopted  the  scheme  of  his  Chancellor,  Antoine 
Marini,  and  negotiated  with  foreign  courts  the  founda- 
tion of  a  Federal  State  to  consist  of  all  the  existing 
Christian  States  with  a  permanent  Congress,  seated  at 
Basle,  of  ambassadors  of  all  the  member-States  as  the 

'  See    Meyer,    Die    tiaaia>-    trnd  28-80;  Vesnitoh,  Deux  Pr4eiir$eur$ 

n&omxkiikken    Ideen   von   Pierre  fnu^aia  du  Pacyitme^  eto.  (1911), 

IhAeiM    (1908) ;     Sohtiokiiig,     ZHe  pp.  1-29 ;  Zeok,  Der  PtMisiM  Pierre 

OrgamtaUom  der    Wdl  (19J»),  pp.  X>u6om  (1911). 
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highest  organ  of  the  Federation.^  A  third  plan  was 
that  of  Sully,  adopted  by  Henri  iv.  of  France,  which 
proposed,  in  1603,  the  division  of  Europe  into  fifteen 
States  and  the  linking  together  of  tiiese  into  a  Federation 
with  a  General  Council  as  its  highest  organ,  consisting 
of  Conunissioners  deputed  by  the  member-States.*  A 
fourth  project  was  that  of  £meric  OrucS,  who,  in  1623, 
proposed  the  establishment  of  a  Union  consisting  not 
only  of  the  Christian  States,  but  of  all  States  then  exist- 
ing in  the  whole  of  the  world,  with  a  General  Council 
as  its  highest  organ,  seated  at  Venice,  and  consisting 
of  ambassadors  of  all  the  member-States  of  the  Union.' 


^  See  Sohwiixky,  Dtr  euiropaeUehe 
FdrtUnfmnd  Oecrg9  von  PodiXbrod 
(1907),  and  SohtLokiiig,  DU  OrgamKL- 
iion  der  Welt  (1909),  pp.  S2-36. 

*  See  KttkeUuMU,  Ihr  Ur^pnmg 
dta  Pkme$  vom  ewifftn  Frieaen  tn 
den  Mtmoiren  daa  Heritog$  von  8uUp 
(1898) ;  Nys,  Andes  de  Droit  tnter- 
wUumal  et  de  Droit  politique  (1896)» 
pp.  301-806,  and  Darby,  International 
TribunaU  (4th  ed.  1904),  pp.  10-21. 

*  See  Baloh,  Le  Nowoeau  Oynie 
de  Aneric  Crued  (1909);  Darby, 
IntematioMd  TribmaU  (4ih  ed. 
1914),  pp.  22-33;  VeBiiitoh,  Deux 
Prdcureeure  fran^ie  du  Padfieme^ 
etc.  (1911),  pp.  29-64. 

The  achemeB  enumerated  in  the 
text  are  those  which  were  advanoed 
before  the  appearance  of  Grotius' 
work,  De  Jure  BeUi  ae  Pads  (1625). 
The  namerooB  pluiA  which  made 
their  appearance  afterwards — ^that  of 
the  iModrnve  of  Hesse-Rheinfela, 
1666 ;  of  Charles,  Doke  of  Lorraine, 
1688;  of  William  Penn,  1693;  of 
John  Bellers,  1710 ;  of  the  Abb^  de 
St.  Pierre  (1658-1743);  of  Kant, 
1795;  and  of  others — are  for  the 
most  part  disonsaed  in  SohUoking, 
Die  Orgamieation der  ?fett(1909);  in 
Dttrby,  IntemaUomU  Tribunale  (4th 


ed.  1904);  in  Lorimer,  ii  pp.  216-239, 
who  himself  develops  a  scheme  (pp. 
240-299) ;  and  in  Ter  Meulen,  Jbir 
Oedanhe  der  intemationalen  Orga/ni' 
eation  m  setner  SnJtwicldungt  ISOO- 
1800  (1917).  See  on  the  scheme  of 
Cardinal  Alberoni  (1736),  Yesnitoh, 
LeOardinalAU)eroniPai^iaU{\%l2), 
Mid  in  il.«7^,  viL  (1918),  pp.  51-107 ; 
see  on  the  scheme  of  Idie  Abb^  de  St. 
Pierre,  Bomer,  UAerdae  WeUataaJte- 
prpjekt  du  Ahhi  de  Saint'Pierre 
(1913).  They  are  as  Utopian  as  the 
pre-Orotian  schemes,  bat  they  are 
nevertheless  of  great  importance. 
They  preached  again  and  again  the 

SDspei  of  the  orgjanisation  of  the 
amily  of  Nations,  and  although 
their  ideal  has  not  been  and  oan 
never  be  realised,  they  drew  the 
attention  of  public  opinion  to  the 
fact  that  the  international  relationa 
of  States  should  not  be  based  on 
arbitrariness  and  anarchy,  but  on 
rules  of  law  and  comity.  And 
thereby  they  have  indirectly  influ- 
enced the  gradual  growth  of  rules 
of  law  for  these  international  rela- 
tions. The  outbreak  of  the  World 
War  in  1914  caused  the  appearanoe 
of  numerous  further  plans  for  the 
establishment  of  eternal  peace. 
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AFTER  GROTTOS 

UwNBoe,  H  22-33,  and  Suoft,  pp.  147-190— HaU«ok«  L  pp.  14-40— Walker, 
HiMory^  i.  pp.  138-202— Taylor,  Sf  65-96--Henhey,  Noa.  62-85— Nys, 
i  pp.  23-50— MarteoB,  i.  Si  21-33— Fiore,  i.  Noa.  32-52— Calvo,  i.  pp. 
32.101— Boofib,  Noa.  87-146— Deqiagiiet,  Noil  20-27— Mirignhao,  L 
pp.  43-79 — ^UUmann,  SS  16-17— Laurent,  HiMcin  du  Droit  de»  Oent, 
ete.,  14  vols.  (2nd  ed.  186M868)— Wheaton,  ffistoire  de$  ProgriB  du 
DroU  det  Oena  m  Smnpe  (1841)— Bnlmermoq,  Die  SytUmatik  dm  VM- 
iannAU  (1858)— Pierantoni,  Siaria  dd  DiriUo  inUrmmtmaU  md  Steolo 
xtr.  (1876)— Hosaok,  Siie  emd  Orowih  qf  ike  Law  qf  NcUitme  (1882), 
pp.  227-319— Brie,  Die  ForteehritU  dee  ViOberreehte  mk  dem  Wimer 
Cemgresa  (1890)— Gareit,  Die  ForieehriUe  dee  tntenuKtoiMrfeii  BeekU  im 
htuen  MenechmalUr  (1005)- Dupais,  Le  Principe  SAqwOibre  et  le  CcmmeH 
tmopitm  de  la  Faix  de  Weetphalie  A  PAeU  d^AlgMrae  (1909)— Strapp, 
Urhmden  Mr  QeKhiehU  dee  VUherredUe^  2  Tob.  (1911)— Cornier,  The 
Demiopmemic/BeUigerenI  Oeaepaiiom  (1912)— Hill,  HitUry  qf  Diphmacg 
im  the  InierruUional  Development  of  Europe,  vol.  iii.  (1914)  — Muir, 
IfmHtmaliam  amd  lutermuionaliem  (1916)— Fhillimora,  Three  Omiiuriu 
of  Treaiiu  qf  Peace  emd  their  Teaching  (1917),  pp.  13-111— Herdiey  in 
A. J.,  ▼!  (1912),  pp.  30-67. 

§  43.  The  seventeenth  century  found  a  multitude  of  The 
independent  States  established  and  crowded  on  the^^^ 
eomparatively  small  continent  of  Europe.  Many  in- 
teiestB  and  aims  knitted  these  States  together  into  a 
oommonity  of  States*  International  lawlessness  was 
hm^oeforth  an  imposaibihty.  This  was  the  reason  for 
the  fact  that  Grotius'  work,  De  Jure  Belli  ac  PaeiSf 
Ubri  m.,  which  appeared  in  1625,  won  the  ear  of  the 
different  States,  their  rulers,  and  their  writers  on  matters 
intemationaL  Since  a  Law  of  Nations  was  now  a 
necessity,  since  many  principles  of  such  a  law  were 
already  more  or  less  recognised  and  appeared  again 
among  the  docttines  of  Grotius,  since  the  system  of 
Giotias  supplied  a  l^al  basis  to  most  of  those  inter- 
national relations  which  were  at  the  time  considered 
as  wanting  such  basis,  the  book  of  Grotius  obtained 
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such  a  world-wide  influence  that  he  is  correctly  styled 
the  'Father  of  the  Law  of  Nations/  It  would  be 
very  misleading,  and  in  no  way  congruent  with  the 
facts  of  history,  to  believe  that  Grotius'  doctrines 
were  as  a  body  at  once  universally  accepted.  No  such 
thing  happened,  nor  could  have  happened.  What  did 
soon  take  place  was  that,  whenever  an  intemational 
question  of  legal  importance  arose,  Grotius'  book  was 
consulted,  and  its  authority  was  so  overwhelming  that 
in  many  cases  its  rules  were  considered  right.  How 
those  rules  of  Grotius,  which  have  more  or  less  quickly 
been  recognised  by  the  conunon  consent  of  the  writers 
on  International  Law.  have  graduaUy  received  similar 
acceptance  at  the  hands  of  the  Family  of  Nations,  is 
a  process  of  development  which  in  each  single  phase 
cannot  be  ascertained.  It  can  only  be  stated  that  at 
the  end  of  the  seventeenth  century  the  civilised  State , 
considered  themselves  bound  by  a  Law  of  Nations,  th  ^ 
rules  of  which  were  to  a  great  extent  the  rules  of  Grotiufi 

QlQ 

they  have  frequently  been  broken.  Although  the  severa^°' 
Governments  recognised  the  Law  of  Nations  when  it^^^ 
rules  suited  their  interests,  consciously  or  unconsciously'^ 
they  violated  it  in  many  cases,  when  they  thought  that  ^ 
rule  was  opposed  to  their  interests.  But  whenever  thii^  ^ 
occurred,  the  Governments  concerned  maintained  eithei^^ 
that  they  did  not  intend  to  break  these  rules,  or  thai  ^^ 
their  acts  were  in  harmony  with  them,  or  that  they  were^  ^ 
justified  by  just  causes  and  circumstances  in  breaking 
them.  And  the  development  of  the  Law  of  Nations  didN 
not  come  to  a  standstill  with  the  reception  of  the  bulk^^^ 
of  the  rules  of  Grotius.  More  and  more  rules  weiewc 
gradually  required,  and  therefore  gradually  grew.  AlUjo 
the  historically  important  events  and  facts  of  inter-^res 
national  life  from  the  time  of  Grotius  down  to  our  owd  wl 


This  does  not  mean  that  these  rules  have  from  the  enc^ 
of  that  century  never  been  broken.    On  the  contrary  '^' 
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«TC,  on  the  one  hand,  given  occaaion  to  the  nianifesta- 
aon  of  the  existence  of  a  Law  of  Nations,  and,  on  the 
otnar  hand,  in  their  turn  made  the  Law  of  Nations 
«^««ntly  and  graduaUy  develop  into  a  more  perfect 
I  Sr  ^^*^"^Pl«*«  system  of  legal  rules.  In  practice 
u!  T^^^  <**  Governments  towards  the  Law  of  Nations 
taw  been  eaaentiaUy  the  same  up  to  owr  days  as  it  was  in 
™er  tones.  They  have  recognised  it  explicitly ;  they 
^ve  teferied  to  it  whenever  ttieir  interests  demanded 
J-  consciously  or  unconAciously,  they  frequently 

^3z21  ^  *^^*  *  ™^®  ^>^  *^«y  **^^  ^^^  **»«^ 

mwaests  demand  such  evj^Ibn.  Yet  the  fact  that  they 
wwgniae  it  indiiecti^ven  if  they  break  it,  because 
U^  ST?J^J»^tW  -  l-aldBg  it.  m^e.  th. 


admitjj^th 
*;j»!niving 


reaUty  in  spite  of  everything 

rl  1^^^^^*^®  purpose  to  divide  the  history  of  the 
Jlf^^™*'  -P^^  of  the  Law  of  Nations  from  the  time  of 
^d  Baden,  nine  periods— namely,  1648-1721,  1721- 
Jaoceasion  815, 1815-1856, 1856-1874, 1874-1899, 1899- 
ttd  Spain  ^18,  1918-1920. 
Holland^  P  ending  of  the  Thirty  Years'  War  through  The 

But  waEaUan  Peace  of  1648  is  the  first  event  oi\^ 
other  Powctance  after  the  death  of  Grotius  in  1645.  »72i. 
of  peace  ra^  remarkable  the  meetings  of  Osnabriick, 
of  Roeski>]^te8tant  Powers  met,  and  Miinster,  where 
1660),  and  Powers  met,  is  the  fact  that  there  was  for 
were  Siwre^e  in  history  a  European  Congress  assembled 
(2)  The  ^^krpose  of  settling  matters  international  by 
the  Ne1;li^%)£ient  of  the  Powers.  With  the  exception  of 
between  Russia,  and  Poland,  all  the  important  Chris- 
Peace  of  4  were  represented  at  this  Congress,  as  were 
binder  P€*la]ority  of  the  minor  Powers ;  and  all  the 
Tl^^  y^resented  concluded  peace,  except  France 
Peace  of  1  whose  forces  went  on  fighting  for  another 
Family  o^^a.    The  arrangements  made  by  the  Congress 
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show  what  a  great  change  had  taken  place  in  the  condi-    : 
tion  of  matters  international.    The  Swiss  Confederation    t 
and  the  Netherlands  were  recognised  as  independent 
States.    The  332  different  States  which  belonged  to 
the  German  Empire  were  practically,   although  not 
theoretically,  recognised  as  independent  States  which 
formed  a  Confederation  under  the  Emperor  as  its  head.    . 
Of  these  332  States,  211  were  secular  States  governed 
by  hereditary  monarchal  (Electors,  Dukes,  Landgraves, 
and  the  Uke),  56  were  )free-city  States,  and  65  were 
ecclesiastical    States   gdVemed    by    archbishops    and 
other  Church  dignitaries.  ^*Khe  theory  of  the  unity  of 
the  civilised  world  under  the  (Jennan  Emperor  and  the 
Pope  as  its  temporal  and  spirituah^eads  wa^  buried  for 
ever.    A  multitude  of  recognised  mdependent  States 
formed  a  community  on  the  basis  of  eqii^lJity  of  all  its 
members.    The  conception  of  the  European  eqt^jlibrium^ 
made  its  appearance,  and  became  an  implicit  prin^ 
a  guaranty  of  the  independence  of  the  members  of  ti^ 
Family  of  Nations.    Protestant  States  took  up  th^ 
position  within  this  family  along  with  Catholic  States 
as  did  RepubUcs  along  with  Monarchies. 

In  the  second  half  of  the  seventeenth  century  *  the 
pohcy  of  conquest  initiated  by  Louis  xiv.  of  France 
led  to  numerous  wars.  But  Louis  xiv.  always  pleaded 
a  just  cause  when  he  made  war,  and  even  the  estab- 
lishment of  the  ill-famed  so-called  Chambers  of  Reunior 
(1680-1683)  was  done  under  the  pretext  of  law.  Then 
was  no  later  period  in  history  in  which  the  principles  oj 
International  Law  were  more  frivolously  violated,  but  tie 
violation  was  always  cloaked  by  some  excuse.  Five  treaties 
of  peace  between  France  and  other  Powers  during  the 

^  See  below,  §  51.  maoy.     Students  must  therefore  be   i 

*  The    history    of    IntemationAl  advised  to  read  the  third    volume   j 

Law  during    the    seventeenth   and  of  Hill's  excellent  work,  A  Ilistorp 

eighteenth   centuries   is   intimately  qf  Diplomacy  in   the  IntemeUional 

conneoted  with  the  history  of  diplo-  JDevelopment  qf  Europe. 
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lagn  of  Louis  xiv.  are  of  great  importance :   (1)  The 

Aaoe  of  the  Pyrenees,  which  ended  in  1659  the  war 

iietween  France  and  Spain,  who  had  not  come  to  terms 

at  tlie  Westphahan  Peace.    (2)  The  Peace  of  Aiz-la- 

Chapelle,  which  ended  in  1668  another  war  between 

France  and  Spain,  commenced  in  1667,  because  France 

claimed  the  Spanish  Netherlands  from  Spain.    This 

fesce  was  forced  upon  Louis  xiv.  through  the  triple 

alliance  between  England,  Holland,  and  Sweden.    (3) 

The  Peace  of  Njrmeguen,  which  ended  in  1678  the  war 

originally  commenced  by  Louis  xiv.  in  1672  against 

I    Holland,  into  which  many  other  European  Powers  were 

I    drawn,  and  out  of  which  England  had  already  emerged 

I    in  1674  by  the  Treaty  of  Westminster.    (4)  The  Peace 

of  Ryswick,  which  ended  in  1697  the  war  that  had 

existed  since  1688  between  France  on  one  side,  and,  on 

the  other,   England,   Holland,  Germany,  and   Spain. 

(5)  The  Peace  of  Utrecht,  1713,  and  the  Peace  of  Rastadt 

i    and  Baden,  1714,  which  ended  the  war  of  the  Spanish 

^  Soecession  that  had  lasted  since  1701  between  France 

^  \|d  Spain  on  the  one  side,  and,  on  the  other,  England, 

\lland,  Portugal,  Prussia,  and  Savoy. 
3     But  wars  were  not  only  waged  between  France  and 
I  Powers  during  this  period.    The  following  treaties 
[     Jpeac^  must  therefore  be  mentioned :  (1)  The  Peaces 
Roeskild   (1658),  Ohva  (1660),   Copenhagen  (also 
),  and   Eardis  (1661).    The  contracting   Powers 
Sweden,  Denmark,  Poland,  Prussia,  and  Russia. 
The  Peace  of  Breda  (1667)  between  England  and 
Netherlands.    (3)  The  Peace  of  Carlowitz,  1699, 
Turkey,  Austria,  Poland,  and  Venice.    (4)  The 
of  Nystaedt,  1721,  between  Sweden  and  Russia 
er  Peter  the  Great, 
flhe  year  1721  is  epoch-making,  because  with  the 
of  Nystaedt  Russia  enters  as  a  member  into  the 
family  of  Nations,  in  which  she  at  once  takes  the  posi- 
4k 
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tion  of  a  Great  Power.  The  period  ended  by  the  year 
1721  shows  in  many  points  progressive  tendencies  re- 
garding the  Law  of  Nations.  Thus  the  right  of  visit 
and  search  on  the  part  of  beUigerents  over  neutral 
vessels  became  recognised.  The  rule  '  free  ships,  free 
goods/  rose  as  a  general  postulate,  and  was  embodied 
in  a  number  of  treaties  of  commerce,  although  it  was 
not  universally  recognised  till  1856.  The  effective- 
ness of  blockades,  which  were  first  made  use  of  in  war 
by  the  Netherlands  in  1584  and  1630,  likewise  rose  as  a 
general  postulate  and  became  recognised  in  treaties 
between  Holland  and  Sweden  (1667)  and  Holland  and 
England  (1674),  although  its  universal  recognition  was 
not  recused  until  the  nineteenth  century.  The  freedom 
of  the  high  seas,  claimed  by  Grotius  and  others,  began 
gradually  to  obtain  recognition  in  practice,  although  it 
also  did  not  meet  with  universal  acceptance  till  the 
nineteenth  century.  The  balance  of  power  was  solemnly 
recognised  by  the  Peace  of  Utrecht  as  a  necessary 
principle  without  which  the  Law  of  Nations  could  not 
exist. 
The  §  45.  Before  the  end  of  the  first  half  of  the  eighteenth 

1721.  century  peace  in  Europe  was  again  disturbed.  The 
1789.  rivalry  between  Austria  and  Prussia,  which  had  become 
a  Kingdom  in  1701  and  the  throne  of  which  Frederick  n. 
had  ascended  in  1740,  led  to  several  wars  in  which 
England,  France,  Spain,  Bavaria,  Saxony,  and  Holland 
took  part.  Several  treaties  of  peace  were  successively 
concluded  which  tried  to  keep  up  or  re-establish  th^ 
balance  of  power  in  Europe.  The  most  important  o| 
these  treaties  were :  (1)  The  Peace  of  Aix-la-Ghapell^ 
of  1748  between  France,  England,  Holland,  Austria, 
Prussia,  Sardinia,  Spain,  and  Genoa.  (2)  The  Peace 
of  Hubertsburg  and  the  Peace  of  Paris,  both  of  1763, 
the  former  between  Prussia,  Austria,  and  Saxony,  the 
latter  betw;een  England,  France,  and  Spain.    (3)  The 
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i^  of  VeraaiUes  of  1783  between  England,  the  United 

States  of  Americct,  ^France,  and  Spain. 

An  event  of   great  importance,  which  showed  that 

International  Hia^w  vras  to  some  extent  a  sham,  was  the 

&8t  act  in  the  partition  of  Poland  between  Prossia, 

fiossia,  and  Austria  in  1772.    It  was  only  the  piecuisor 

oi  a  aeoond  partitaon  in  1793,  and  a  third  in  1795,  by 

which  the  national  State  of  a  highly-gifted  people  was 

^n[ped  from  tlie  naap  of  Europe. 

The  wars  oi  this  period  gave  occasion  to  disputes  as  to 

tbe  n^ta  oi  neutrals  and  belhgerents  regarding  trade  in 

time  of  war.^     Prossia  became  a  Great  Power.    The  so- 

caOed  First  Armed  Neutrality  *  made  its  appearance  in 

1780  with  claims  of  great  importance,  which  were  not 

genially  recognised  till  1856.    The  United  States  of 

America  '  succeeded  in  establishing  her  independence, 

and  became  a  member  of  the  Family  of  Nations,  whose 

fotore  attitude  fostered  the  growth  of  several  rules  of 

International  Law.^ 

§  46.  All  progress,  however,  was  endangered,  and  The 
indeed  the  Law  of  Nations  seemed  partly  non-existent  f;^ 
during   the  time  of  the  French  Revolution  and  the  ^®i*- 
Napoleonic  wars.    Although  the  French  Convention 
resolved  in  1792  (as  stated  above,  §  30)  to  create  a 
*  Declaration  of  the  Rights  of  Nations,'  the  Revolu- 
tionary Government,  and  afterwards  Napoleon  i.,  very 
often  showed  no  respect  for  the  rules  of  the  Law  of 
Nations.    The  whole  order  of  Europe,  which  had  been 
built  up  by  the  Westphalian  and  subsequent  treaties  of 
peace  for  the  purpose  of  maintaining  a  balance  of  power, 
was  overthrown.    Napoleon  i.  was  for  some  time  the 

^  Far  the  rale  of  1756  lee  below,  *  See  Reeves  in  A. J.,  iii.  (1909), 

^a.S289aiid§400n.  pp.  547-561. 

^  On    Amerioan    inflnenoe    upon 

See  Mow,  toL   ii.   §S  289  and       International  Law  see  Weetengard 

y  wiiflre  details   oonoeming  the      in  the  JaunuU  of  Oompcurative  l^gis- 

'^  and  SeoQud  Armed  Neatmlity      UUion^  New  Ser.  zviii.  (1918),  pp. 

2-14. 
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master  of  Europe,  Russia  and  England  excepted.  He 
arbitrarily  created  States  and  suppressed  them  again. 
He  divided  existing  States  into  portions  and  united 
separate  States.  The  kings  depended  upon  his  good- 
will, and  they  had  to  follow  orders  when  he  commanded. 
Especially  as  regards  maritime  International  Law,  a 
condition  of  partial  lawlessness  arose  during  this  period. 
Already  in  1793  England  and  Russia  interdicted  all 
navigation  with  the  ports  of  Prance,  with  the  intention 
of  subduing  her  by  famine.  The  French  Conventioi] 
answered  with  an  order  to  the  French  fleet  to  capture 
all  neutral  ships  carrying  provisions  to  the  ports  ol 
the  enemy  or  carrying  enemy  goods.  Again  Napoleon 
who  wanted  to  ruin  England  by  destroying  her  com 
merce,  announced  in  1806  in  his  Berlin  Decrees  tb 
boycott  of  all  English  goods.  England  answered  ^  witl 
the  blockade  of  all  French  ports  and  all  ports  of  th< 
allies  of  France,  and  ordered  her  fleet  to  capture  al 
ahips  destined  to  any  such  port. 

When  at  last  the  whole  of  Europe  was  mobilise( 
against  Napoleon^  and  he  was  finally  defeated,  th 
whole  face  of  Europe  was  changed,  and  the  former  orde 
of  things  could  not  possibly  be  restored.  It  was  th 
task  of  the  European  Congress  of  Vienna  in  1814  an< 
1815  to  create  a  new  order  and  a  fresh  balance  of  powei 
This  new  order  comprised  chiefly  the  following  arrange 
ments :  The  Prussian  and  the  Austrian  monarchic 
were  re-established,  as  was  also  the  Germanic  Con 
federation,  which  consisted  thenceforth  of  thirty-niD 
member-States.  A  Kingdom  of  the  Netherlands  wa 
created  out  of  Holland  and  Belgium.  Norway  aU 
Sweden  became  a  Real  Union.    The  old  dynasties  wei 

^  The  legal  aspect  of  the  English  *  See    Sohonlank    in   Z,V,,    vii 

Orders  in  Oounoil  of   1807  is  well  pp.  233-246,  who  gives  an  interestil 

disouBsed  in  Reddle,  ReMartheB^  ii.  account  of    some  of    the    practio 

pp.    23-37.      See    also  Stookder  in  during  the  war  of  1813-1815. 
A, J.,  X.  (1916),  pp.  492-008. 
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i«toied  in  Spain,  in  Sardinia,  in  Tuscany,  and  in 
Ifodena,  as  was  also  the  Pope  in  Borne.  To  the  nine- 
teea  cantons  of  the  Swiss  Confederation  were  added 
those  of  Geneva,  Valais,  and  Neuch^tel,  and  this  Con- 
fed^ation  was  neutralised  for  all  the  future.  The 
Grand  Duchy  of  Poland  became  a  Kingdom  in  union 
with  Russia,  but  with  a  separate  (jovemment  and  the 
official  use  of  the  Polish  language.  The  town  of  Cracow, 
with  its  surrounding  territory,  was  set  up  as  a  free,  inde- 
pendent^ and  neutralised  BepubUc,^  under  the  protec- 
tion of  Russia,  Austria,  and  Prussia. 

But  the  Vienna  Congress  did  not  only  establish  a  new 
political  order  in  Europe ;  it  also  settled  some  questions 
of  International  Law.  Thus,  free  navigation  was 
agreed  to  on  so-called  international  rivers,  which  are 
rivers  navigable  from  the  open  sea  and  running  through 
the  land  of  different  States.  It  was  further  arranged 
that  thenceforth  diplomatic  agents  should  be  divided 
into  three  classes  (Ambassadors,  Ministers,  Chargte 
d'Affiures).  Lastly,  a  universal  prohibition  of  the 
trade  in  n^ro  slaves  was  agreed  upon. 

§  47.  The  period  after  the  Vienna  Congress  begins  The 
with  the  so-called  Holy  Alliance.    Already  on  Sep-fS?6. 
tember  26, 1815,  before  the  second  Peace  of  Paris,  the  ^®*®- 
Emperors  of  Russia   and   Austria,  and   the  King  of 
Prussia,  called  this  alliance  into  existence,  the  object  of 
which  was  to  place  a  duty  upon  its  members  to  apply 
the  principles  of  Christian  morality  in  the  administra- 
tion of  the  home  affairs  of  their  States,  as  well  as  in  the 
conduct  of   their  international  relations.    After   the 
Vienna  Congress  the  sovereigns  of  almost  all  the  Euro- 
pean States  had  joined  that  alliance  with  the  exception 
of  England.    George  iv.,  at  that  time  prince-regent 
only,  did  not  join,  because  the  Holy  AUiance  was  an 
alliance  not  of  the  States,  but  of  sovereigns,  and  there- 

^  It  waa  sappresfied,  and  its  territory  annexed  by  Austria,  in  1846. 
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fore  was  concluded  without  the  sigimtures  of  the  respec- 
tive  responsible  Ministers,  whereas  according  to  the 
English  Constitution  the  signature  of  such  a  responsible 
Minister  would  have  been  necessary. 

The  Holy  Alliance  had  not,  as  such,  any  importance 
for  International  Law,  for  it  was  a  reUgious,  moral,  and 
political,  but  scarcely  a  legal  alliance.  But  at  the 
Congress  of  Aix-la-Chapelle  in  1818,  which  the  Emperors 
of  Russia  and  Austria  and  the  King  of  Prussia  attended 
in  person,  and  where  it  might  be  said  that  the  principles 
of  the  Holy  Alliance  were  applied  in  practice,  the  Great 
Powers  signed  a  declaration,^  in  which  they  solemnly 
recognised  the  Law  of  Nations  as  the  basis  of  all  inter- 
national relations,  and  in  which  they  pledged  themselves 
for  all  the  future  to  act  according  to  its  rules.  The  lead- 
ing principle  of  their  politics  was  that  of  legitimacy,^ 
as  they  endeavoured  to  preserve  everywhere  the  old 
dynasties,  and  to  protect  the  sovereigns  of  the  difierent 
countries  against  revolutionary  movements  of  their 
subjects.  This  led,  in  fact,  to  a  dangerous  neglect  of  the 
principles  of  International  Law  regarding  intervention. 
The  Great  Powers,  with  the  exception  of  England, 
intervened  constantly  in  the  domestic  afEairs  of  the 
minor  States  in  the  interest  of  the  legitimate  d3masties 
and  of  an  anti-Uberal  legislation.  The  Congresses  at 
Troppau,  1820,  Laibach,  1821,  Verona,  1822,  occupied 
themselves  with  a  deliberation  on  such  interventions. 

The  famous  Monroe  Doctrine  (see  below,  §  139)  owes 
its  origin  to  that  dangerous  policy  of  the  European 
Powers  as  regards  intervention,  although  this  doctrine 
embraces  other  points  besides  intervention.  As,  from 
1810  onwards,  the  Spanish  ^  colonies  in  South  America 

^  See  Martens,  N,R,,  iv.  p.  560.  and  became  an  Empire  under  Don 

'  See  Brookhaos,  Das  LegUimitdU-  Pedro,  the  brother  of  the  Kin^  of 

princip  ( 1868).  PortugaL     It  was  not  untU  1889  that 

'  The  Portuguese  colony  of  Brazil  Brazil  became  a  Republic. 

declared  its  independence  in  1822, 
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veie  isJJ&ng  oS  from  the  mother  country  and  declaring 
Am  independence,  and  as  Spain  was,  after  the  Vienna 
Congress,  thinking  of  reconquering  these  States  wi^h 
the  help  of  other  Powers  who  upheld  the  principle  of 
Intimacy,  President  Monroe  dehvered  his  message  on 
December  2,  1823,  which  pointed  out,  amongst  other 
things,  that  the  United  States  could  not  allow  the  inter- 
ference of  a  European  Power  with  the  States  of  the 
American  continent. 

Different  from  the  intervention  of  the  Powers  of  the 
Holy  Alliance  in  the  interest  of  legitimacy  weie  the 
two  interventions  in  the  interest  of  Greece  and  Belgium. 
England,  France,  and  Russia  intervened  in  1827  in  the 
struggle  between  Turkey  and  the  Greeks,  an  intervention 
which  led  finally  in  1830  to  the  independence  of  Greece. 
And  the  Great  Powers  of  the  time,  namely,  England, 
Austria,  France,  Prussia,  and  Russia,  invited  by  the 
provisional  Belgian  Government,  intervened  in  1830 
in  the  stru^le  between  the  Dutch  and  the  Belgians, 
and  secured  the  formation  of  a  separate  Kingdom  of 
Belgimn. 

It  may  be  maintained  that  the  establishment  of 
Grreece  and  Belgium  implied  the  breakdown  of  the 
Holy  Alliance.  But  it  was  not  till  the  year  1848  that 
thb  alliance  was  totally  swept  away  through  the  dis- 
appearance of  absolutism  and  the  victory  of  the  consti- 
tational  system  in  most  States  of  Europe.  Shortly 
afterwards,  in  1852,  Napc^eon  m.,  who  adopted  the 
pnnciple  of  nationaUty,^  became  Emperor  of  France, 
^noe  he  exercised  preponderant  influence  in  Europe, 
one  may  say  that  this  principle  of  nationaUty  super- 
seded in  European  politics  the  principle  of  legitimacy. 

The  last  event  of  this  period  was  the  Crimean  War, 
^iiich  led  to  the  Peace  as  well  as  to  the  Declaration 

^  See  Bulmerincq,  Ptaxi*,  Theorie  md  ChdifietUum  det  ViUiBerreehU  (1874), 
;pu  Sl-TO. 
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of  Paris  in  1856.  This  war  broke  out  in  1853  between 
Russia  and  Turkey.  In  1854,  England,  France,  and 
SvdiBia  joined  Turkey,  but  the  war  continued  never- 
theless  for  another  two  years.  Finally,  however,  Russia 
was  defeated,  a  Congress  assembled  at  Fans,  where 
England,  France,  Austria,  Russia,  Sardinia,  Turkey, 
and  eventually  Prussia,  were  represented,  and  peace 
was  concluded  in  March  1856.  In  the  Peace  Treaty, 
Turkey  is  expressly  received  as  a  member  into  the 
Family  of  Nations.  Of  greater  importance,  however, 
is  the  celebrated  Declaration  of  Paris  regarding  mari- 
time International  Law  which  was  signed  on  April  16, 
1856,  by  the  delegates  of  the  Powers  that  had  taken 
part  in  the  Congress.  This  declaration  abolished 
privateering,  recognised  the  rules  that  enemy  goods  on 
neutral  vessels  and  that  neutral  goods  on  enemy  vessels 
cannot  be  confiscated,  and  stipulated  that  a  blockade 
in  order  to  be  binding  must  be  effective.  Togethei 
with  the  fact  that  at  the  end  of  the  first  quarter  of  the 
nineteenth  century  the  principle  of  the  freedom  oi 
the  high  seas^  became  universally  recognised,  th< 
Declaration  of  Paris  is  a  prominent  landmark  in  the 
progress  of  the  Law  of  Nations.  The  Powers  that  hac 
not  been  represented  at  the  Congress  of  Paris  wen 
invited  to  sign  the  declaration  afterwards,  and  th( 
majority  of  the  members  of  the  Family  of  Nations  di< 
sign  it  before  the  end  of  the  year  1856.  The  few  Statec 
such  as  the  United  States  of  America,  Spain,  Mexicc 
and  others,  which  did  not  then  sign,^  have  in  practice 
since  1856,  not  acted  in  opposition  to  the  declaration 
and  Japan  acceded  to  it  in  1886,  Spain  in  1908,  am 
Mexico  in  1909.  One  may  therefore,  perhaps,  maintai 
that  the  Declaration  of  Paris  has  already  become,  or  vn 

^  See  below,  §  251.  not   go    far    enough,   and  did    i» 

*  It  ahould  be  mentioned  that  the  interdict  capture  of  private  eneil 

United    States    did    not    sign   the  vessels. 

Declaration  of  Paris  because  it  did 
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sooD   become,  universal    Intematioiial   Law    through 

§  48.  The  next  period,  the  time  from  1856  to  1874,  The 
ffi  of  prominent  importance  for  the  development  of  the  f^. 
Law  of  Nations.  Under  the  Bdffs  of  the  principle  of  *®'^*- 
nationality,  Austria  turns  in  1867  into  the  dual  monarchy 
of  Austria-Hungary,  and  Italy  as  well  as  Germany 
become  united.  The  unity  of  Italy  rises  out  of  the  war 
waged  by  France  and  Sardinia  against  Austria  in  1859, 
and  Italy  ranges  henceforth  among  the  Qreat  Powers  of 
Europe.  The  unity  of  Germany  is  the  combined  result 
of  three  wars:  that  of  Austria  and  Prussia  in  1864 
against  Denmark  on  account  of  Schleswig-Holstein, 
that  of  Prussia  and  Italy  against  Austria  in  1866,  and 
that  of  Prussia  and  the  allied  South  German  States 
against  France  in  1870.  The  defeat  of  France  in  1870 
has  Hie  consequence  that  Italy  takes  possession  of  the 
Papal  States,  whereby  the  Pope  disappears  from  the 
number  of  governing  sovereigns. 

The  United  States  of  America  rises  through  the  suc- 
cessful termination  of  the  Gvil  War  in  1865  to  the 
portion  of  a  Great  Power.  Several  rules  of  maritime 
International  Law  owe  their  further  development  to 
this  war.  And  the  instructions  concerning  warfare  on 
land,  published  in  1863  by  the  Government  of  the  United 
States,  represent  the  first  step  towards  codification  of 
the  Laws  of  War.  In  1864  the  Geneva  Convention  for 
the  amelioration  of  the  condition  of  soldiers  wounded  in 
armies  in  the  field  is,  on  the  initiation  of  Switzerland, 
conchided  by  nine  States,  and  in  time  almost  all  civi- 
lised States  become  parties  to  it.  In  1868  the  Declara- 
tion of  St.  Petersburg,  interdicting  the  employment  in 
war  of  explosive  balls  below  a  certain  weight,  is  signed 
by  many  States.  Since  Russia  in  1870  had  arbitrarily 
shak^Q  ofE  the  restrictions  of  Article  11  of  the  Peace 

*  The  qaestion  iBdiaooMed  in  The  Marie  Glcuer,  1  B.  and  C.P.O.  53. 
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Treaty  of  Paris  of  1856  neutralising  the  Black  Sea,  the 
Conference  of  London,  which  met  in  1871,  and  was 
attended  by  the  representatives  of  the  Powers  which 
were  parties  to  the  Peace  of  Paris  of  1856,  solemnly 
proclaimed  '  that  it  is  an  essential  principle  of  the  Law 
of  Nations  that  no  Power  can  liberate  itself  from  the 
engagements  of  a  treaty,  or  modify  the  stipulations 
thereof,  miless  with  the  consent  of  the  contracting 
Powers  by  means  of  an  amicable  arrangement/  The 
last  event  in  this  period  is  the  Conference  of  Brussels 
of  1874  for  the  codification  of  the  rules  and  usages  of 
war  on  land.  Although  the  signed  code  was  never 
ratified,  the  Brussels  Conference  was  nevertheless  epoch- 
making,  since  it  showed  the  readiness  of  the  Powers  to 
come  to  an  understanding  regarding  such  a  code. 
The  §  49.  After  1874  the  principle  of  nationality  con- 

1874.  tinues  to  exercise  its  influence  as  before.  Under  its 
^^^'  aegis  takes  place  the  partial  decay  of  the  Ottoman 
Empire.  The  refusal  of  Turkey  to  introduce  reforms 
regarding  the  Balkan  population  leads  in  1877  to  war 
between  Turkey  and  Russia,  which  is  ended  in  1878 
by  the  Peace  of  San  Stef  ano.  As  the  conditions  of  this 
treaty  would  practically  have  done  away  with  Turkey  in 
Europe,  England  intervenes,  and  a  European  Congress 
assembles  at  Berlin  in  June  1878,  which  modifies 
materially  the  conditions  of  the  Peace  of  San  Stefano. 
The  chief  results  of  the  Berlin  Congress  are :  (1)  Serbia, 
Roumania,  and  Montenegro  become  independent  and 
sovereign  States ;  (2)  Bulgaria  becomes  an  independent 
principaUty  under  Turkish  suzerainty ;  (3)  the  Turldsh 
provinces  of  Bosnia  and  Herzegovina  come  under  the 
administration  of  Austria-Hungary ;  (4)  a  new  province 
under  the  name  of  Eastern  Rumelia  is  created  in  Turkey, 
and  is  to  enjoy  great  local  autonomy,  (according  to  an 
arrangement  of  the  Conference  of  Constantinopk)  in 
1885-1886  a  bond  is  created  between  Eastern  Rumelia 
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Bulgaria  by  the  appointment  of  the  Prince  of 
Bulgaria  as  governor  of  Eastern  Rumelia);  (5)  free 
iUTigation  on  the  Danube  from  the  Iron  Gates  to  its 
month  in  the  Black  Sea  is  proclaimed. 

In  1889  Brazil  becomes  a  Republic  and  a  Federal 
Slate  (the  United  States  of  Brazil).  In  the  same  year 
tbe  fiist  Pan-American  Congress  meets  at  Washington. 
In  1897  Crete  revolts  against  Turkey,  war  breaks 
out  between  Greece  and  Turkey,  the  Powers  interfere, 
uid  peace  is  concluded  at  Constantinople.  Crete 
becomes  an  autonomous  half  sovereign  State  under 
Torkiah  suzerainty  with  Prince  George  of  Greece  as 
governor,  who,  however,  retires  in  1906. 

In  the  Far  East  war  breaks  out  in  1894  between 
China  and  Japan,  on  accoimt  of  Korea.  China  is  de- 
feated, and  peace  is  concluded  in  1895  at  Shimonoseki.^ 
Japan  henceforth  ranks  as  a  Great  Power.  That  she 
must  from  this  time  be  considered  a  fuU  member  of  the 
Family  of  Nations  becomes  apparent  from  the  treaties 
conchided  soon  afterwards  by  her  with  other  Powers 
ior  the  purpose  of  abolishing  their  consular  jurisdiction 
within  the  boundaries  of  Japan. 

In  America  the  United  States  intervenes  in  1898  in 
tbe  Revolt  of  Cuba  against  the  motherland,  whereby 
war  breaks  out  between  Spain  and  the  United  States. 
'Hie  defeat  of  Spain  secures  the  independence  of  Cuba 
through  the  Peace  of  Paris «  of  1898.  The  United 
States  acquires  Porto  Rico  and  other  Spanish  West 
^lidian  Islands,  and,  further,  the  Phihppine  Islands, 
whereby  she  becomes  a  colonial  Power. 

An  event  of  great  importwice  during  this  period  is 
the  Congo  Conference  of  Berlin,  which  took  place  in 

188i|1885,  and  at  which  England,  Germany,  Austria- 

• 

I  See  ICaitens,  N,R,0„  2i)d  Ser.  xzxii.  p.  74,  and  Benton,  Inter- 
^  p.  842l  fuuional  Law  and  Dtpiomacp  of  the 

'8«e  Maitens,  N.R.O.t  Sod  Ser.       8pam$h' American  ITar  (1008). 
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Hungary,  Belgium,  Denmark,  Spain,  the  United  States 
of  America,  France,  Italy,  Holland,  Portugal,  Russia, 
Sweden-Norway,  and  Turkey  were  represented.  This 
Conference  stipulated  freedom  of  conmierce,  interdiction 
of  slave-trade,  and  neutralisation  of  the  territories  in  the 
Congo  district,  and  secured  freedom  of  navigation  on  the 
rivers  Congo  and  Niger.  The  so-called  Congo  Free 
State  was  recognised  as  a  member  of  the  Family  of 
Nations.^ 

A  second  fact  of  great  importance  during  this  period 
is  the  movement  towards  the  conclusion  of  international 
ainreements  concerning  matters  of  international  admini- 
^on.  This  moveiSent  finds  expresdon  in  the  estab- 
lishment  of  numerous  International  Unions  with  special 
International  Offices.  Thus  a  Universal  Telegraphic 
Union  is  estabUshed  in  1875,  a  Universal  Postal  Union 
in  1878,  a  Union  for  the  Protection  of  Industrial  Pro- 
perty in  1883,  a  Union  for  the  Protection  of  Works  of 
Literature  and  Art  in  1886,  a  Union  for  the  PubUcation 
of  Custom  Tariffs  in  1890.  There  are  also  concluded 
conventions  concerning :  (1)  Private  International  Law 
(1900  and  1902) ;  (2)  Railway  Transports  and  Freights 
(1890) ;  (3)  the  Metric  System  (1875) ;  (4)  Phylloxera 
Epidemics  (1878  and  1881) ;  (5)  Cholera  and  Plague 
Epidemics  (1893,  1894,  etc.);  (6)  Monetary  Unions 
(1865, 1878, 1885, 1893). 

A  third  fact  of  great  importance  is  that  in  this  period 
a  tendency  arises  to  settle  international  conflicts  more 
frequently  than  in  former  times  by  arbitration. 
Numerous  arbitrations  actually  take  place,  and  several 
treaties  are  concluded  between  ^difierent  States  stipu- 
lating the  settlement  by  arbitration  of  all  conflicts  which 
might  arise  in  future  between  the  conlsracting  parties. 

The  last  fact  of  great  importance  which  is  epoch- 
making  for  this  period  is  the  Peace  Conference  of  the 

^  It  lost  its  membership  in  1908  (see  above,  §  28  (6),  and  below,  §  50). 
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Hague  of  1899.    This  Conference  produces,  apart  from 
&Ke  declarations  of  minor  importance,  a  Convention 
far  the  Pacific  Settlement  of  International  Conflicts,  a 
Convention  regarding  the  Laws  and  Customs  of  War 
on  Land,  and  a  Convention  for  the  Adaptation  to 
Maritime  Warfare  of  the  Principles  of  the  Geneva  Con- 
rention.     It  also  formulates,  among  others,  the  three 
wishes  (1)  that  a  Conference  should  in-  the  near  future 
regulate  the  rights  and  duties  of  neutrals;  (2)  that  a 
future  Conference  should  contemplate  a  declaration 
of  the  inviolabihty  of  private  property  in  naval  war- 
kre ;  (3)  that  a  future  Conference  should  settle  the  ques- 
tion of  the  bombardment  of  ports,  towns,  and  villages 
by  naval  forces. 

§50.  Soon  after  the  Hague  Peace  Conference,  in  The 
October  1899,  war  breaks  out  in  South  Africa  between  ^99. 
Great  Britain  and  the  two  Boer  Repubhcs,  which  ^^^^- 
leads  to  their  subjugation  at  the  end  of  1901.  The 
assassination  on  June  10,  1900,  of  the  German  Minister 
and  ihe  general  attack  on  the  foreign  legations  at 
Peking  necessitate  united  action  of  the  Powers  against 
(3iina  for  the  purpose  of  vindicating  this  violation  of 
the  fundamental  rules  of  the  Law  of  Nations.  Friendly 
xelations  are,  however,  re-estabhshed  with  China  on 
W  submitting  to  the  conditions  enumerated  in  the 
Final  Protocol  of  Peking,^  signed  on  September  7, 1901. 
In  December  1902,  Great  Britain,  Germany  and  Italy 
instaiute  a  blockade  of  the  coast  of  Venezuela  for  the 
purpose  of  making  her  comply  with  their  demands  for 
the  indemnification  of  their  subjects  wronged  during 
civil  wars  in  Venezuela,  and  the  latter  consents  to  pay 
ind^nnitiies  to  be  settled  by  a  mixed  commission  of 
dipkimatists.^  As,  however.  Powers  other  than  those 
blockading  likewise  claim  indemnities,  the  matter  is 


^  See  Martens,  N.R,0.i2s^  Sen  zzxii.  p.  04. 
*  See  MarteiiB,  N.R.Q,,\ZTd  Ser.  i.  p.  46. 


80  DEVELOPMENT  OF   THE  LAW  OF  NATIONS 

referred  to  the  Permanent  Court  of  Arbitration  at  the 
Hague,  which  in  1904  gives  its  award  ^  in  favour  of  the 
blockading  Powers.  In  February  1904  war  breaks 
out  between  Japan  and  Russia^  on  account  of  Man- 
churia and  Korea.  Russia  is  defeated,  and  peace  is 
concluded  through  the  mediation  of  the  United  States  of 
America,  on  September  5, 1905,  at  Portsmouth.^  Korea, 
now  freed  from  the  influence  of  Russia,  places  herself  by 
the  Treaty  of  Seoul  *  of  November  17,  1905,  under  the 
protectorate  of  Japan.  Five  years  later,  however,  by 
the  Treaty  of  Seoul  ^  of  August  22,  1910,  she  merges 
entirely  into  Japan. 

The  Real  Union  between  Norway  and  Sweden,  which 
was  established  by  the  Vienna  Congress  in  1815,  is  peacei 
fully  dissolved  by  the  Treaty  of  Stockholm  (ELarlstad)  ^ 
of  October  26,  1905.  Norway  becomes  a  separate 
Eangdom  under  Prince  Charles  of  Denmark,  who  takes 
the  name  of  Haakon  vn.,  and  Great  Britain,  Germany , 
Russia,  and  France  guarantee  by  the  Treaty  of  Chris- 
tiania  ^  of  November  2,  1907,  the  integrity  of  Norwaj 
on  condition  that  she  would  not  cede  any  part  of  hei 
territory  to  any  foreign  Power. 

The  rivalry  between  France  and  Germany — ^the  latte] 
protesting  against  the  position  conceded  to  France  ii 
Morocco  by  the  Anglo-French  agreement  signed  a1 
London  on  April  8,  1904 — Pleads  in  January  1906  to  tin 
Conference  of  Algeciras,  in  which  Great  Britain,  France 
Germany,  Belgium,  Holland,  Italy,  Austria-Hungary 
Portugal,  Russia,  Sweden,  Spain,  and  the  United  Statei 
of  America  take  part,  and  where,  on  April  7,  1906,  th^ 

'  See  Biartens,  N.R.O.,  3rd  Ser.  >  See  Martens,  N.R,0„  3rd  Sei 

i.  p.  57.  iv.  p.  2L 

*  See  Hershey,  The  TntemcUicncd 

Law  and  Diplomacy  of  the  Rutto-  *  See  Martens,  N»E»0,f  2ml  8ei 

Japanese  War  (1906).  xxxiv.  p.  700. 

'  See  Martens,  N,R.O,,  2nd  Ser. 

xxxiii.  p.  3.  '  See  Martens,  N.R,0,,  3rd  8ei 

«  See  Martens,  N^R^O.^  2nd  Ser.  i.  p.   14,  and  ii.   p.  9,  and  belo^ 

xxxiv.  p.  727,  §  674. 
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Geoeial  Act  of  the  Intematioiial  Conf  eience  of  Algeciras  ^ 
k  s^necL  This  Act,  which  recognises,  on  the  one  hand, 
tiie  independence  and  int^rity  of  Morocco,  and,  on 
the  other,  equal  comm^x^ial  faciUties  for  all  nations  in 
ihskt  oonntiy,  contains:  (1)  a  declaration  concerning 
the  organisation  of  the  Moroccan  poUce ;  (2)  regulations 
concerning  the  detection  and  suppression  of  the  illicit 
tzade  in  arms ;  (3)  an  Act  of  concession  for  a  Moroccan 
State  Bank  ;  (4)  a  declaration  concerning  an  improved 
jfield  of  the  taxes  and  the  creation  of  new  sources  of 
revenue ;  (5)  regulations  respecting  customs  and  the 
sappression  of  fraud  and  smuggling ;  (6)  a  declaration 
oonceming  the  public  services  and  pubhc  works.  But 
dis  Act  does  not  produce  a  condition  of  afEairs 
of  any  permanency.  Since,  in  1911,  internal  dii9- 
turbances  in  Morocco  lead  to  mihtary  action  on  the 
part  of  France  and  Spain,  Germany,  in  July  of  the 
same  year,  sends  a  man-of-war  to  the  port  of  Agadir. 
As  the  Moroccan  question  has  been  reopened,  fresh 
Degotiations  for  its  settlement  take  place,  and  on 
November  4,  1911,  France  and  Germany  sign  two 
treaties,^  by  which  a  French  protectorate  of  Morocco  is 
leo^nised,  and  as  a  quid  pro  qao  France  cedes  a  part  of 
W  Ckmgo  territory  to  Germany. 

On  December  13,  1906,  Great  Britain,  France,  and 
Italy  sign  the  Treaty  of  London,'  by  which  they  agree 
to  co-operate  in  maintaining  the  independence  and 
integrity  of  Abyssinia. 

On  August  18,  1907,  Great  Britain  and  Russia  sign 
the  Treaty  of  St.  Petersburg,^  concerning  Persia, 
Afghanistan,  and  Thibet.  The  integrity  and  independ- 
ence of  Persia  and  of  Afghanistan,  and  the  protectorate 

^  See  Martenfl,  K.R.O.t  2nd  Ser.  zzxy.  p.   656,  and  3rd  Ser.  y.   p. 

zxxiv.  p.  238.  733. 

'  See  Martens,  N^  R,0,y  drd  Ser.. 

r.n.  645.  *  See  Martena,  N.B,0.,  3rd  Ser. 

^  See  Marteoa,  N.R.Q,,  2Dd  Ser.  i.  p.  8. 
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of  China  over  Thibet  areiecognised,  and  arrangements  are 
made  concerning  economic  conditions  in  these  countries. 

Two  events  of  importance  occur  in  1908.  The  first 
is  the  merging  of  the  Congo  B^e  State  ^  into  Belgium. 
The  other  is  the  crisis  in  the  Near  East  caused  by  the 
ascendency  of  the  so-called  Young  Turks  and  the  intro- 
duction of  a  constitution  in  Turkey.  Simultaneously,  on 
October  5,  1908,  Bulgaria  declares  herself  independent, 
and  AuHtria-Hungary  proclaims  her  sovereignty  oyer 
Bosnia  and  Herzegovina,  two  Turkish  provinces  which 
had  been  under  her  administration  since  1878.  This 
violation  of  the  Treaty  of  Berlin  considerably  endangers 
the  peace  of  the  world,  and  an  international  conference 
is  proposed  for  the  purpose  of  reconsidering  the  settle- 
ment of  the  Near  Eastern  question.  Austria-Hungary, 
however,  does  not  consent  to  this,  but  prefers  to  nego- 
tiate with  Turkey  alone  in  the  matter,  and  a  Protocol  ^ 
is  signed  by  the  two  Powers  on  February  26,  1909, 
according  to  which  Turkey  receives  a  substantial  in- 
demnity in  money  and  other  concessions.  Austria- 
Hungary  n^tiates  likewise  with  Montenegro  alone, 
and  consents  to  the  modifications  in  Article  29  of  the 
Treaty  of  Berlin  concerning  the  harbour  of  Antivary, 
which  is  to  be  freed  from  Austro-Hungarian  control, 
and  is  henceforth  to  be  open  to  warships  of  aU  nations. 
Whereupon  the  demand  for  an  international  conference 
is  abandoned,  and  the  Powers  notify,^  on  April  7,  1909, 
their  consent  to  the  abolition  of  Article  25  and  the 
amendment  of  Article  29  of  the  Treaty  of  Berlin. 

In  1910  Portugal  becomes  a  Republic;  but  the 
Powers,  although  they  enter  provisionally  into  com- 
munication with  the  de  facto  Gro vemment,  do  not  recog- 

^  See  Martens,  N,R.O,,  3rd  Ser.  '  See  Martens,  N.B.G.^  8rd  Ser. 

ii.  p.  101.  iv.  p.  31 ;  Bloci8zewBkim<6.0.,  xvii. 

(1910),  pp.  417-449;   and  Krnnski, 

'  See  Martens,  N.R.O.t  3rd  Ser.  L* Annexion  de  la  Bomie  et  de 
ii  p.  661.  PHenigovme  en  1908  (1912). 
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m  the  Republic  until  September  1911,  after  the 
JiatioDal  Afisembly  has  adopted  the  republican  form 
of  gOYonm^it. 

hi  September  1911  war  breaks  out  between  Italy 
and  Tnrkey,  on  account  of  the  alleged  maltreatment 
of  Italian  subjects  in  TripoU.  Turkey  is  defeated,  and 
cedes  by  the  Peace  Treaty  of  Lausanne  ^  of  October  18, 
1912,  Tripoli  and  Cyrenaica  to  Italy.  But  before  this 
treaty  is  signed,  Bulgaria,  Greece,  Montenegro,  and 
Serbia  declare  war  against  Turkey,  and  the  war  comes  to 
an  end  by  the  Peace  Treaty  of  London  ^  of  May  17, 1913, 
by  which  Turkey  cedes  the  greater  part  of  her  European 
temtory  to  her  adversaries,  and  the  island  of  Crete  to 
Greece.  The  fate  of  the  Turkish  islands  in  the  .^Igean  Sea 
is  to  be  settled  by  the  six  Great  Powers  of  Europe,  and 
Albania  is  constituted  an  independent  State.  How- 
ever, even  before  this  treaty  is  ratified,  war  breaks  out 
between  Bulgaria  on  the  one  hand,  and  Greece,  Serbia, 
Montenegro,  and  Boumania  on  the  other.  Turkey 
likewise  makes  war  on  Bulgaria.  The  latter  is  defeated, 
and  peace  is  concluded  at  Bucharest  on  July  28, 1913, 
and  at  Constantinople  on  September  16,  1913.' 

In  1914  the  United  States  intervenes  in  Mexico. 
American  forces  occupy  Vera  Cruz,  but  withdraw  on 
November  23.^ 

Inteamational  Law  as  a  body  of  rules  for  the  inter- 
national conduct  of  States  makes  steady  progress  during 
this  period.  This  is  evidenced  by  congresses,  confer- 
ences, and  law-maldng  treaties.    Of  conferences  and 

'  See  HartenB,  N.R.O.y  9rd  6«r.  the   United  SUtes    reoognites   the 

^  Ik  7,  and  ^tfoUy,  The  Tureo'  Govemmeiit  of  Camiiza  m  the  de 

Itaikm  War  amd  its  ProUemi  (1912) ;  facto  Qovemment  of   Mexioo.      In 

BM|uudi'Minbellimi2./.,2DdSer.  Muroh  1916  Amerioan  foroet  again 

nv.(1912),  pp.  159-186,411-448;  zv.  enter   Mexioo,   in   agreement   with 

(1913),  pp.  85-138,  52M84,  649-678.  the  Oamn»Goy«mment;  they  are, 

*  See  m^j4^«i«   N,R*0.t  3rd  Ser.  however,    withdrawn    in    January 
WiLii.16.  1917.     See  A.J,,    jL    (1917),   pp. 

*  See  Martene,  N,R.G„  3cd  Ser.  399-406.      In   May    1920,    ae   this 
*iii.  pp.  61  and  78.  vofaune   goee   to   praes,   revolntion 


pp.  o 
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congresses  must  be  mentioned  the  second,  third,  and 
fourth  Fan- American  Congresses,^  which  take  place  at 
Mexico  in  1901,  at  Rio  in  1906,  and  at  Buenos  A}rres  in 
1910.  Although  the  law-making  treaties  of  these  con- 
gresses have  not  found  ratification,  their  importance 
cannot  be  denied.  The  first  Pan-American  Scientific 
Congress  meets  at  Santiago  in  1908.^  Further,  in  1906  a 
conference  assembles  in  Geneva  for  the  purpose  of 
revising  the  Geneva  Convention  of  1864  concerning 
the  wounded  in  land  warfare,  and  on  July  6,  1906, 
the  new  Geneva  «  Convention  is  signed.  Of  the  greatest 
importance,  however,  are  the  second  Hague  Peace 
Conference  of  1907,  and  the  Naval  Conference  of 
London  of  1908-1909. 

The  second  Peace  Conference  assembles  at  the  Hague 
on  June  15,  1907.  Whereas  at  the  Conference  of  1899 
only  26  States  were  represented,  44  are  represented  at 
the  second  Peace  Conference.  The  result  of  this  Con- 
ference is  contained  in  its  Final  Act,^  which  is  signed 
on  October  18,  1907,  and  embodies  no  fewer  than 
thirteen  law-making  conventions,  besides  a  declaration 
of  minor  importance.  Of  these  conventions,  1,  4,  and 
10  are  mere  revisions  of  conventions  agreed  upon  at 
the  first  Peace  Conference  of  1899,  but  the  others  are 
new,  and  concern:  the  employment  of  force  for  the 
recovery  of  contract  debts  (2) ;  the  commencement  of 
hostiUties  (3) ;  the  rights  and  duties  of  neutrals  in  land 
warfare  (5) ;  the  status  of  enemy  merchant  ships  at  the 
outbreak  of  hostiUties  (6) ;  the  conversion  of  merchant- 
men  into  men-of-war  (7) ;  the  laying  of  submarine  mines 
(8) ;  the  bombardment  by  naval  forces  (9) ;  restrictions 
on  the  right  of  capture  in  maritime  war  (11) ;  the  estab- 

^  See  Moore,   vi.   §  969;    Fried,       Congress    met    at   Washington     in 
Pan-America  (1910);   Barrett,   The       1915.     A/.,  x.  (1916),  p.  130. 
Pan-American  C/nion  (1911).  '  See  Martens,  N,B,0.,  3rd  Ser. 

ii.  p.  323. 

*  A.J.t  ix.  (1915),  p.  919.     the  *  See  Martens,  N.BM,,  3rd  Ser. 

•eoond     Pan  -  Amerioan     Soientifio      iii.  p.  823. 
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fishment  of  an  International  Prize  Court  (12) ;    the 
i^ts  and  duties  of  neutrals  in  maritime  war  (13). 

The   Naval    Conference   of   London    assembles   on 
December  4,  1908,  for  the  purpose  of  discussing  the 
possibility  of  creating  a  code  of  prize  law,  without 
wbich  the  International  Prize  Court,  agreed  upon  at 
the  second  Hague  Peace  Conference,   could  not  be 
established,  and  produces  the  Declaration  of  London, 
signed  on  February  26, 1909.    This  declaration  contains 
71  articles,  and  sought  to  settle  in  nine  chapters  the  law 
concerning  :     (1)  blockade ;    (2)  contraband ;    (3)  un- 
neuttal  service ;   (4)  destruction  of  neutral  prizes ;   (5) 
transfer  to  a  neutral  flag ;    (6)  enemy  character ;    (7) 
convoy ;    (8)  resistance  to  search ;   and  (9)  compensa- 
tion.    The  declaration  is  accompanied  by  a  General 
Report  on  its  stipulations  which  is  intended  to  serve  as 
an  official  commentaiy.    Although  the  Declaration  of 
London  remaius  unratified,  it  is  a  landmark  in  the  history 
of  International  Law,  because  in  it  is  embodied  the  first 
attempt  of  the  Powers  to  create  a  code  of  prize  law. 
There  is  no  doubt  that  in  some  future  time  the  attempt 
will  be  renewed. 

The  movement  which  began  in  the  last  half  of  the 
oineteenth  century  towards  the  conclusion  of  inter- 
national agreements  concerning  matters  of  international 
administration,  develops  favourably  during  this  period. 
The  following  conventions  are  the  outcome  of  this 
movement:  (1)  concerning  the  preservation  of  wild 
animals,  birds,  and  fish  in  Africa  (1900) ;  (2)  concern- 
ing international  hydrographic  and  biological  investi- 
gations in  the  North  Sea  (1901) ;  (3)  concerning  protec- 
tion of  birds  useful  for  agriculture  (1902) ;  (4)  concern- 
ing the  production  of  sugar  (1902) ;  (5)  concerning  the 
^fhite  Slave  traffic  (1904) ;  (6)  concerning  the  estabUsh- 
ment  of  an  International  Agricultural  Institute  at  Rome 
(19(3) ;  (7)  concerning  unification  of  the  Pharmacopceial 
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Fonnulae  (1906) ;  (8)  concerning  the  prohibition  of  the 
use  of  white  phosphorus  (1906) ;  (9)  concerning  the  pro- 
hibition of  night  work  for  women  (1906) ;  (10)  concern- 
ing the  international  circulation  of  motor  vehicles  (1909) ; 
concerning  uniform  roles  with  respect  to  collisions, 
assistance,  and  salvage  at  sea  (1910) ;  concerning  the 
suppression  of  obscene  pubhcations  (1911) ;  concerning 
international  radio-telegraphy  (1912);  concerning  the 
traffic  in  opium  (1912  and  1914) ;  concerning  the  safety 
of  hfe  at  sea  (1914). 

It  is,  lastly,  of  the  greatest  importance  to  mention 
that  the  so-called  peace  movement,^  which  aims  at  the 
settlement  of  all  international  disputes  by  arbitration, 
or  by  judicial  decision  of  an  international  court,  gains 
considerable  influence  over  the  Gk>vemments  and  pubhc 
opinion  everywhere  since  the  first  Hague  Peace  Con- 
ference. A  great  number  of  arbitration  treaties  are 
agreed  upon,  and  the  Permanent  Court  of  Arbitration 
estabhshed  at  the  Hague  gives  its  first  award  ^  in  a  case 
in  1902  and  its  fifteenth  in  1914.  The  influence  of  these 
decisions  upon  the  peaceful  tettlement  of  international 
diflerences  generally  is  enormous.  It  is  a  hopeful  sign 
that,  whereas  most  of  the  existing  arbitration  treaties 
exempt  conflicts  which  concern  the  vital  interests,  the 
honour,  and  the  independence  of  the  parties,  Argentina 
and  Chili  in  1902,  Denmark  and  Holland  in  1904,  Denmark 
and  Italy  in  1905,  Denmark  and  Portugal  in  1907,  Argen- 
tina and  Italy  in  1907,  the  Central  American  Repubhcs  of 
Costa  Rica,  Guatemala,  Honduras,  Nicaragua,  and  San 
Salvador  in  1907,  and  Italy  and  Holland  in  1909,  enter 
into  general  arbitration  treaties  according  to  which  aU 
differences,  without  any  exception,  shall  be  settled  by 
arbitration.  Likewise  remarkable  are  the  Bryan  Peace 
Treaties,  that  general  series  of   treaties  initiated   by 

'  See  Fried,   ffandbuck  der  Friedm$-Bewegung,  2iid  ed.,  vol.  i.   1911, 
▼oL  ii.  1018.  *  See  belov,  §  476. 
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Mr.  Biyan  in  1914,  when  Secretary  of  State  at  Wash- 
iDgton,  and  made  between  the  United  States  and  no 
less  than  thirty  other  States.  These  treaties  provide 
that,  in  cases  where  diplomacy  fails  to  effect  a  settle- 
ment, and  no  recourse  is  had  to  arbitration,  disputes 
shall  be  submitted  for  investigation  to  an  International 
Gonmiisaion  of  Inquiry,  which  is  to  report  within  a 
specified  time.  The  parties  agree  not  to  resort  to  war 
imtil  1^8  report  of  the  Conunission  is  made.^ 

§  5O0.  Just  as  during  the  period  1789-1815,  so  again  The 
during  the  World  War,  all  progress  is  endangered,  and  ^^*f 
indeed  the  Law  of  Nations  would  in  part  seem  to  be  ^^^^' 

.  1918. 

non-exi8tent.  This  war  breaks  out  in  consequence  of 
the  morder  of  the  Austrian  Archduke,  Francis  Ferdinand, 
at  Serajevo  on  June  28,  1914.  One  month  afterwards, 
on  July  28,  1914,  Austria-Hungary  declares  war  on 
Serbia.  On  August  1,  Germany  declares  war  on  Russia, 
and  on  August  3,  against  France.  On  August  4, 
German  troops  violate  Belgian  neutrality  at  Genmienich, 
and  Oreat  Britain  declares  war  on  Germany.  Thus 
opens  the  World  War ;  Germany  and  Austria  are  joined 
by  Turkey  on  October  30, 1914,  and  Bulgaria  on  October 
11, 1915 ;  the  six  Allied  Powers — Great  Britain,  France, 
Russia,  Belgium,  Serbia,  and  Montenegro — ^are  joined 
b^  Japan  on  August  23,  1914,  Italy  on  May  23,  1915, 
the  United  States  on  April  6,  1917,  and  by  a  large 
number  of  smaller  Powers.  The  full  number  of  States 
which  declare  war  on  Germany,  or  break  ofi  diplomatic 
relations  with  her,  during  the  World  War,  is  twenty- 
seven. 

Germany  opens  her  maritime  warfare  by  kying  mines 
on  the  high  seas,  and  her  land  warfare  by  violating  the 
laws  of  war  in  Belgium.     Her  troops  sack  Louvain. 

*  8eeilV.,ix.  (1916),  pp.  175  and       States  on  September  15,  1914,  and 
4&.     Such  a  treaty  was  concluded       ratified  on  November  10,  1914. 
between  Great  Britain  and  the  United 
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She  bombards  undefended  towns  from  the  sea  and  from 
the  air,  and  introduces  the  use  of  poison  gas.  These 
and  countless  other  violations  of  International  Law  must 
be  discussed  in  detail  in  the  second  volume  of  this  work. 

In  the  first  month  of  the  war  Great  Britain,  France,  and 
Russia  declare  their  intention  of  putting  in  force,  subject 
to  certain  modifications,  the  unratified  Declaration  of 
London;  an  attempt  made  by  the  United  States  of 
America,  on  August  7,  to  persuade  both  the  AUied 
Powers  and  the  Central  Powers  to  adopt  the  whole 
declaration  fails.^  On  December  28,  1914,  the  United 
States  Government  complains  of  British  interference 
with  American  trade,  and  diplomatic  correspondence 
between  Great  Britain,  France,  and  the  United  States 
of  America,  with  regard  to  the  rights  and  duties  of 
neutral  Powers,  continues  until  the  United  States 
declares  war  on  Germany  in  1917.  This  correspond- 
ence will  also  require  attention  in  the  second  volume. 

On  November  5, 1914,  Great  Britain  annexes  Cyprus, 
and  on  December  18, 1914,  declares  a  protectorate  over 
Egypt. 

Early  in  1915,  on  February  4,  Germany  declares  the 
waters  round  the  British  Isles  to  be  a  war  zone,  and 
proclaims  that  *  all  enemy  ships  found  in  that  area  will 
be  destroyed,  and  neutral  vessels  may  be  exposed  to 
danger ' ;  she  proceeds  to  torpedo  merchant  ships  at 
sight,  and  fires  at  hospital  ships  in  dayKght.  This 
declaration  initiates  the  correspondence  betweenGermany 
?nd  the  United  States  regarding  the  conduct  of  maritime 
warfare,  and  other  matters,  which  is  continued  until  the 
United  States  declares  war  on  Germany  in  1917.  On 
March  11,  the  British  Government  announces,  in  concert 
with  its  Allies,  that,  as  a  measure  of  retaUation,  it  will 
endeavour  to  prevent  commodities  of  any  kind  from 
reaching  or  leaving  Germany.     On  May  7,   1915,    a 

^  A.J,  (1916),  Special  Supplement,  p.  7. 
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German  sabmaTine  woka  by  a  torpedo  the  Ltintonta,  a 
Bntish  liner  crowded  with  civilian  passengers.^ 

In  the  following  year,  on  July  7,  1916,  the  British 
and  French  Governments  make  it  known  that  they  are 
no  longer  prepared  to  give  effect  to  any  part  of  the  un- 
ratified Declaration  of  London,  and  "most  confine 
tiionseives  simply  to  applying  the  hiBtoric  and  admitted 
rules  of  the  Law  of  Nations/  During  the  winter  of 
1916,  proposals  of  peace  by  the  Central  Powers  are  but 
the  prelude  to  more  desperate  enterprises  by  Germany 
in  the  next  year. 

On  January  31,  1917,  Germany  announces  that  she 
Will  stop  aU  sea  traffic,  that  of  neutrals  included,  in  the 
'  blockade  zone '  around  Great  Britain,  France,  and 
Italy,  and  in  the  Eastern  Mediterranean.  'All  ships 
met  within  that  zone  will  be  sunk/^  To  this  Great 
Britain  repUes,  on  February  16,  with  a  new  Order  in 
CounciL  announcing  further  measures,  by  way  of  re- 
pci«d8.  deBigaed  to  '  maintain  the  effici^acj  of  those 
"pievionsly  taken  to  prevent  commodities  of  any  kind 
from  reaching  or  leaving  the  enemy  countries/  ^  The 
answer  of  the  United  States  of  America  to  the  German 
chaUenge  is  the  rupture  of  diplomatic  relations  on 
February  3,  and  a  declaration  of  war  on  April  6.  The 
development  of  '  unrestricted '  submarine  warfare  also 
leads  Great  Britarn,  on  March  10,  1917,  to  renew  the 
attempts,  previously  made  on  August  8,  1914,  and 
March  7,  1915,  to  induce  Holland  to  admit  defensively- 
aimed  merchantmen  to  Dutch  ports,  but  again  without 


In    March  1917  revolution  breaks  out  in  Russia, 
followed  by  the  abdication  of  the  Czar  Nicholas. 

■  JPmri.    Papen,    Miw.,    No.   22  '  LoncUm    OcaeUe,    February  21, 

0916),  Od.  8293.  1917. 

*  See  memoraodA  enclosed  in  Oer- 

aaa  Note  to  the  United  States  of  '  Pari,    Paperi,    Miw.,   No.    14 

•laaiuiry  31, 1917,  in  A.J.,  id.  (1917),  (1917),  Cd.  8690. 
Speeiftl  Snpplement,  pp.  330-336. 


90  BBVELOFMENT  OF  THE  LAW  OF  NATIOKS 

During  this  year  the  Allied  Powers  intervene  in 
Greece.  Greece  had  refused  to  regard  the  onslaught 
of  Bulgaria  upon  Serbia  in  1915  as  a  casus  foederis  under 
the  Greco-Serbian  alliance  (see  below,  §  573),  and,  owing 
to  the  German  associations  of  King  Constantine,  was 
adopting  an  attitude  of  '  benevolent  neutrality '  (see 
below,  vol.  ii.  §  304)  in  favour  of  Germany.  The  Allied 
intervention  results  in  the  deposition  of  the  King,  and 
Greece  declares  war  on  Germany  on  June  29,  1917.^ 

The  heavy  fighting  round  Ypres  in  the  summer  and 
autumn  of  this  year  leads  to  a  controversy  between  the 
British  and  Dutch  Governments,  with  regard  to  the 
transit  through  Holland  of  material  for  the  construc- 
tion of  German  concrete  defences  in  Flanders,  and  for 
other  warlike  purposes.^ 

During  the  winter  of  1917  the  stress  of  the  German 
submarine  campaign  drives  the  Dutch  mercantile  fleet 
into  port;  early  in  1918,  the  Allied  and  Associated 
Powers,  after  abortive  negotiations  with  Holland,  re- 
quisition  the  Dutch  shipping  in  their  harbours.' 

On  March  3,  1918,  Germany  concludes  a  treaty  of 
peace  with  the  '  Bolshevik '  Government  of  Russia  at 
Brest  litovsk ;  and  on  May  7,  Boumania,  under  pres- 
sure of  invasion  by  the  Centoal  Powers,  signs  the  Treaty 
of  Bucharest. 

In  the  spring  of  1918,  Germany  begins  that  series 
of  attacks  which  brings  her  close  to  Amiens  and  within 
range  of  Paris,  and  is  to  be  her  supreme  effort.  In  the 
summer  and  autumn  her  armies  are  rolled  back  across 
Northern  France,  and  disasters  overtake  her  aUies.  In 
October  she  opens  the  negotiations  which  lead  to  the 
granting  to  her  of  an  armistice  by  the  Allied  and  Asso- 
ciated Powers  on  November  11,  1918.    Bulgaria  has 

»  See  Ion    in    A.J.,    3d.    (1917),  "  See  PaW.  Papers,  Mieo.,  No.  1' 

pp.  46-73,  327-357,  and  xii.  (1918),       (1917),  Cd.  8693. 
pp.  312-337,  662-588,  796-812.  *  MiBo.,  No.  11  (1918),  Od.  9025. 
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already  secured  an  annistice  on  September  29»  Turkey 

m  October  30,  and  Austria  on  November  3. 
506.  The  Peace  Conference  formally  opens  on  January  The 
18,^  1919.     The  twenty-seven  Allied  and  Associated  c^ 
Powers  send  plenipotentiaries,  and  the  self -governing  [|^[^^^ 
Bntish  Dominions  and  India  are  separately  represented  Worid 
within  the  British  Empire  Del^ation.    No  delegates  1918.' 
are  present  on  behalf  of  Germany  or  her  allies.  /  The  ^^^• 
fiist  draft  of  the  Covenant  of  the  League  of  Nations  is 
prepared  by  the  middle  of  February,  and  is  adopted, 
after  revision,  at  the  5th  Plenary  Session  of  the  Con- 
feroice  on  April  28.    The  original  intention  to  conclude 
preliminaries  of  peace  with  Germany,  and  then  pro- 
ceed to  the  details  of  the  resettlement,  is  abandoned, 
ami  in  May  the  definitive  treaty  is  presented  to  the 
Gennan  plenipotentiaries,  who  have  been  summoned 
to  Paris  to  receive  it.    After  some  modifications,  the 
Treaty  of  Peace  between  the  AUied  and  Associated 
Powers  and  Germany  is  signed  at  Versailles  on  June 
28,  1919.^    On  the  same  day  are  signed  two  treaties — 
oue  between  Great  Britain  and  France,  and  the  other 
between  the   United   States   and   France — ^respecting 
assistance  to  France  in  the  event  of  unprovoked  aggres- 
sion by  Germany,^  an  agreement  between  the  British 
Empire,  the  United  States  of  America,  France,  Belgium, 
and  Grermany,  with  regard  to  the  military  occupation  of 
the  territories  of  the  Rhine  (provided  for  in  the  Treaty 
of  Peace  with  Germany),*  and  a  treaty  between  the 
Principal  AUied  and  Associated  Powers  (the  British 
Empire,  the  United  States  of  America,  France,  Italy, 

^  A  ▼ainftble  aooount  of  the  Peaoe       is  referred  to  in  this  book  as  '  the 
Ccsifereiioe  4t  Peria  daring  the  year      Treaty  of  Peace  with  Qermany.' 


i^l9ie  oantained  in  the  New  Year  »  Treaty  Ser.  No.  6  (1919),  Cmd. 

>c{^ileiiifeot  of  J%e  Timf,  January  1,       221.     See  below,  §  5696,  especially 
^^.  as  to  the  coming  into  force  of  these 

Defence  of  France  Treaties. 
«  Treaty  Ser.  No.  4  (1919),  Cmd.  *  Treaty  Ser.  No.  7  (1919),  Cmd. 

113.    Sea  below,  1 568e.    XhistrMity      222. 
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and  Japan)  and  Poland,  with  regard  to  the  protectior 
of  racial,  religious,  and  linguistic  minorities,  commercial 
relations,  and  the  accession  of  Poland  to  a  number  oi 
general  treaties.^ 

The  Conference  now  proceeds  to  complete  the  draft 
Treaty  of  Peace  with  Austria,  which,  as  a  result  of  the 
World  War,  has  separated  from  Hungary.  The  termf 
are  presented  to  the  Austrian  plenipotentiaries  in  July 
1919,  and,  after  modifications  in  the  economic  and 
financial  clauses,  the  Treaty  of  Peace  between  the  AUied 
and  Associated  Powers  and  Austria  is  signed  at  St. 
Germain  on  September  10,  1919.^  Other  important 
treaties  signed  on  the  same  day  are  (1)  two  treaties 
between  the  Principal  Allied  and  Associated  Powers 
and  Czecho-Slovakia^  and  the  Serb-Croat-Slovene  State  ^ 
respectively,  which  contain  provisions  similar  to  those 
in  the  treaty  with  Poland  above  referred  to;  (2)  a 
convention  revising  the  General  Act  of  Berlin  of  1885 
and  the  General  Act  and  Declaration  of  Brussels  of 
1890 ;  ^  (3)  a  convention  relating  to  the  liquor  traffic 
in  Africa ;  ^  and  (4)  a  convention  for  the  control  of 
the  trade  in  arms  and  ammunition.? 

The  Conference,  having  produced  an  International 
Air  Convention  which  is  signed  on  October  13,^  turns 
to  Balkan  problems  and  to  the  terms  of  peace  for 
Bulgaria.  Although  the  allocation  of  a  large  part  of 
Thrace  is  left  undetermined  by  it,  the  Treaty  of  Peace 
between  the  Allied  and  Associated  Powers  and  Bulgaria 
is  signed   at  Neuilly  on   November  27,    1919.^    On 

^  Treaty  Ser.  No.  8  (1919),  Cmd.  »  Treaty  Ser.  No.  18  (1919),  Omd. 

223.     See  below,  §  668A.  477.     See  below,  §§  564  and  566. 

»  Treaty  Ser.  No.  11  (1919),  Cmd.       ,  *  '^^^7^^'  ^o-  1»  (1»1«).  Cmd. 

400.    See  below,  §56^.    This  treaty       *'?%p®^    «  "^V?    ,o^ioio^  n   a 
i8  referred  to  in  ^ book  as  'the  '  Treaty  Ser.  No.  12  (1919).  Cmd. 

Treaty  of  Peaoe  with  Austria.  *  *lf  •  g^^^^^^'  6686  *' 
•  Treaty  Ser.  No.  20  (1919),  Cmd.  »  Treaty  Ser.  No.  6>  (1920),  Cmd. 

479.     See  below,  §  568*.  522.    See  below,  §  668p. .  This  treaty 

«  Treaty  Ser.  No.  17  (1919),  Cmd.  is  refened  to  in  this  Ibook  as  'the 

461.     See  below,  §  568A.  Treaty  of  Peaoe  with  Bjdgaria.* 
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DBcember  10^  Roumania  signs  a  treaty  with  the  Principal 
iiiied  and  Associated  Powers  providing  for  the  protec- 
tion of  minorities  and  commercial  relations.^  After  the 
M  of  the  '  Bolshevik '  r^ffime,  in  consequence  of  the 
(^pture  of  Buda  Pesth  by  Roumanian  troops,  terms  of 
peace  are  presented  to  Hungary. 

At  the  moment  when^this  volume  goes  to  press,'  the 
Treaty  of  Peace  with  Germany  has  been  ratified,  and 
lias  come  into  force,'  between  all  the  Principal  Allied 
aod  Associated  Powers  (except  the  United  States  of 
America),  a  number  of  other  Allied  Powers,  and  Gennany. 
The  Treaties  of  Peace  with  Austria  and  Bulgaria  have 
iK>t  yet  come  into  force.  The  Treaties  of  Peace  with 
Hungary  and  Turkey  still  await  signature.  The 
TarkiBh  Treaty  is  to  allocate  Thrace,  open  the 
Bosphorus  and  the  Dardanelles,  and  inaugurate  a 
settlement  of  the  Middle  East.  Outstanding,  among 
other  matters,  are:  the  future  of  the  territories  formerly 
Gonstitating  the  Russian  Empire,  the  boundaries  between 
Italy  and  the  Serb-Croat-Slovene  State,  the  allocation 
of  Fiume,  and  the  future  of  Albania  and  Montenegro.    ^'-- 

{51.  It  is  the  task  of  history,  not  only  to  show  how  SeTm 
thhigB  have  grown  in  the  past,  but  also  to  extract  a^f^^ 
moral  for  the  future  out  of  the  events  of  the  past.  Seven  ^^'^ 
morals  can  be  said  to  be  deduced  from  the  historv  of  Law  oi 
tile  development  of  the  Law  of  Nations :  *  **°^ 

(1)  The  first  and  principal  moral  is  that  a  Law  of 
Nations  can  exist  only  if  there  be  an  equihbrium,  a 
balance  of  power,  between  the  members  of  the  Family 
of  Nations.  If  the  Powers  cannot  keep  one  another 
in  check,  no  rules  of  law  will  have  any  force,  since  an 
over-powerful  State  will  naturally  try  to  act  according 
to  discretion  and  disobey  -the  law.  As  there  is  not, 
aod  never  can  be,  a  central  pohtical  authority  above  the 

'  Tnaty  Ser.  No.  6  (1920),  Cmd.  *  May  1920. 

M.     Seebdow,  1 568^.  *  On  January  10,  1920. 
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sovereign  States  that  could  enforce  the  rules  of  the 
Law  of  Nations,  a  balance  of  power  must  prevent  any 
member  of  the  Family  of  Nations  from  becoming 
omnipotent.  The  history  of  the  times  of  Louis  xiv. 
and  Napoleon  i.  shows  clearly  the  soundness  of  this 
principle.^ 

And  this  principle  is  particularly  of  importance  ic 
time  of  war.  As  long  as  only  minor  Powers,  or  a  ie^ 
of  the  Great  Powers,  are  at  wqx,  the  fear  of  the  beUi- 
gerents  that  neutral  States  might  intervene  can,  and  tc 
a  great  extent  does,  prevent  them  from  violating  funda 
mental  rules  of  International  Law  concerning  warfan 
and  the  relations  between  belligerents  and  neutrals 
But  when,  as  during  the  World  War,  the  Oreat  Powen 
are  divided  into  two  camps  which  are  at  war,  and  the 
neutral  States  represent  only  a  negligible  body,  there  it 
no  force  which  could  restrain  the  beUigerents,  anc 
compel  them  to  conduct  their  warfare  within  the 
boundary  lines  of  International  Law.  The  existence 
of  the  League  of  Nations  makes  a  balance  of  powei 
not  less,  but  all  the  more  necessary,  because  ai 
onmipotent  State  could  disregard  the  League  o 
Nations. 

(2)  The  second  moral  is  that  International  Law  cai 
develop  progressively  onfy  when  international  politics 
especially  intervention,  are  made  on  the  basis  of  rea 
State  interests.  Dynastic  wars  belong  to  the  past,  a 
do  interventions  in  favour  of  legitimacy.  It  is  neithe 
to  be  feared,  nor  to  be  hoped,  that  they  should  occu 


^  Attention  ought  to  be  drawn  to 
the  faot  t^t,  although  the  neoes- 
dty  of  a  balance  of  power  is  gene- 
rally reoognieed,  there  are  some 
writers  of  great  authority  who 
vigorously  oppose  this  principle,  as, 
for  instance,  Bulmerinoq,  Preixit, 
Theorie  md  CMi/kalion  dcM  V^- 
herreehU  (1874),  pp.  40-50.  On  the 
principle  itself  see  Donnadieu,  B$mU 


mcr  la  TMorie  de  I'^quUibre  (1900) 
Kaeber,  Die  Idee  dee  europdieche 
GUkhgewiehte  (1907);    Dupuis.    I 


PWe> 

5^V0fi 


Prmeipe  d*JSquilibre  el  l^^^oneei 
europ&n  (1909) ;  Hoijer,  La  Thdor\ 
de  V6quUibre  et  le  Droit  dee  Oei 
(1917) ;  Ter  Meulen,  Der  (MUud 
intemaUonalen  Orgamieaticn  (1917 
pp.  S8-60.    See  also  below,  1 136  n. 
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again  in  the  fatare.  But  if  they  did,  they  would  hamper 
it  devek^ment  of  the  Law  of  Nations  in  the  future  as 
thty  have  done  in  the  past. 

(3)  The  third  moral  is  that  the  progress  of  Inter- 
national Law  is  intimately  connected  with  the  victory 
ereiywhere  of  constitutional  government  over  auto- 
cratic government,  or,  what  is  the  same  thing,  of  demo- 
cracy over  autocracy.  Autocratic  government,  not 
bang  responsible  to  the  nation  it  dominates,  has  a 
tendency  to  base  the  external  pohcy  of  the  State,  just 
a8  much  as  its  internal  pohcy,  on  brute  force  and 
intrigue ;  whereas  constitutional  government  cannot 
help  basing  both  its  external  and  its 'intemal^policy 
ultimately  on  the  consent  of  the  governed.  And 
all^oogh  it  is  not  at  all  to  be  taken  for  granted  that 
democracy  will  always  and  everjrwhere  stand  for  inter- 
national right  and  justice,  so  much  is  certain,  that  it 
excludes  a  policy  of  personal  aggrandisement  and  in- 
satiable territorial  expansion,  which  in  the  past  has 
been  the  cause  of  many  wars. 

(4)  The  fourth  moral  is  that  the  principle  of  nation- 
ality is  of  such  force  that  it  is  fruitless  to  try  to  stop  its 
idctory^  Wherever  a  community  of  many  miUions  of 
individuals,  who  are  bound  together  by  the  same  blood, 
language,  and  interests,  become  so  powerful  that  they 
think  it  necessary  to  have  a  State  of  their  own,  in  which 
they  can  Hve  according  to  their  own  ideals,  and  can 
build  up  a  national  civihsation,  they  will  certainly  get 
that  State  sooner  or  later.  What  international  pohtics 
can,  and  should  do,  is  to  enforce  the  rule  that  minorities 
of  individuals  of  another  race  shall  not  be  outside  the 
law.  but  shall'  be  treated  on  equal  terms  with  the 
majority.^  States  embracing  a  population  of  several 
nationahties  can  exist  and  vriU  always  exist,  as  many 
examples  show. 

^  Sm  below,  I  568A. 
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(5)  The  fifth  moial  is  that  every  progress  in  the 
development  of  International  Law  wants  due  time  to 
ripen.  Although  one  must  hope  that  the  time  will 
come  when  war  will  entirely  disappear,  there  is  no 
possibility  of  seeing  this  hope  realised  in  our  time.  The 
first  necessities  of  an  eternal  peace  are  that  the  surface 
of  the  earth  should  be  shared  between  States  of  the 
same  standard  of  civilisation,  and  that  the  moral  ideas 
of  the  governing  classes  in  all  the  States  of  the  world 
should  undergo  such  an  alteration  and  progressive 
development  as  would  create  the  conviction  that  arbitral 
awards  and  decisions  of  courts  of  justice  are  alone 
adequate  means  for  the  settlement  of  international 
difEerences.  Eternal  peace  is  an  ideal,  and  in  the  very 
term  '  ideal '  is  involved  the  conviction  of  the  impossi- 
bility of  its  realisation  in  the  present,  although  it  is  a 
duty  to  aim  constantly  at  such  realisation.  The  Per- 
manent Court  of  Arbilsration  at  the  Hague,  established 
by  the  Hague  Peace  Conference  of  1899,  is  an  institu- 
tion that  can  bring  us  nearer  to  such  realisation  than 
ever  could  have  been  hoped.  And  codification  of 
parts  of  the  Law  of  Nations,  following  the  codification 
of  the  rules  regarding  land  warfare,  will  in  due  time 
arrive,  and  will  make  the  legal  basis  of  international 
intercourse  firmer,  broader,  and  more  mamfest  than 
before.^ 

(6)  The  sixth  moral  is  that  the  progress  of  Inter- 
national Law  depends  to  a  great  extent  upon  whether 
the  legale  school  of  international  jurists  prevails  over 
the  dij^omatic  school.^  The  legal  school  desires  Inter- 
national Law  to  develop  more  or  less  on  the  lines  of 
Municipal  Law,  aiming  at  the  codification  of  firm,  deci- 

^  See   Oppenheim,    Die    Zukut^ft  better   denomination.     They  must, 

dtB  VdlkerrechU  (1911),  where  some  however,  not  be  confounded  with  the 

progressive  steps  are  discussed  which  three  schools  of  the  'Naturalists,* 

the  future  may  realise.  *  Positivists,'    and    *Grotians,'    de- 

'  I    name   these    schools    *  diplo-  tails  concerning  which  will  be  given 

matic '    and    '  legal '    for    want    of  below,  §§  56-57. 
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9Fe,  and  nnequivocal  roles  of  International  Law,  and 
workmg  for  the  establishment  of  international  courts 
ibr  the  purpose  of  the  administration  of  international 
justice.    The  diplomatic  school,  on  the  other  hand, 
coiLsideis  International  Law  to  be,  and  prefers  it  to 
remain,  rather  a  body  of  elastic  principles  than  of  firm 
^  precise  rules.    The  diplomatic  school  opposes  the 
establishment  of  international  courts,  because  it  con- 
aders  diplomatic  settlement  of  ititemational  disputes, 
and  failing  this  arbitration,  preferable  to  international 
administration  of  justice  by  international  courts  com- 
posed of  permanently '  appointed  judges.     There  is, 
lioweyer,   no    doubt    that    international    courts   are 
Qigently  needed,  and  that  the  rules  of  International 
Law  require  now  an  authoritative  interpretation  and 

administration  such  as  only  an  international  court  can 

sapply. 

(7)  The  seventh,  and  last,  moral  is  that  the  progressive 
development  of  International  Law  depends  chiefly  upon 
&e  standard  of  public  moraUty  on  the  one  hand,  and, 
on  the  other,  upon  economic  interests.  The  higher  the 
standard  of  pubUc  morality  rises,  the  more  will  Inter- 
national Law  progress.  And  the  more  important  inter- 
national econoniic  interests  gr^w,  the  more  International 
Law  will  grow.  For,  looked  upon  from  a  certain  stand- 
point, International  Law  is,  just  like  Munidpal  Law,  a 
pioduct  of  moral  and  of  economic  faptors,  and  at  the 
same  time  the  basis  for  a  favourable  development  of 
iDoial  and  economic  inter^ts.  This  being  an  indis- 
pitable  fact,  it  may,  therefore,  fearlessly  be  maintained 
tkt  an  immeaduxable^  progress  is  guaranteed  to  Inter- 
optional  Law,  since  there  are  et6mal  moral  and  economic 
^rs  working  in  ha  favour. 


^OL.  I. 
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III 

THE  SCIENCE  OF  THE  LAW  OF  NATIONS 

Phillimore,  i.  Prefaoe  to  the  first  edition — ^Lawrence,  §§  22-29 — Manning, 
pp.  21-65— Halleok,  i.  pp.  14,  18,  22,  25,  29,  34,  43— Walker,  ITutary, 
i.  pp.  203-337,  and  The  Science  qf  IntematiancU  Law  (1898),  pa§nm^ 
Taylor,  §§  37-48— Wheaton,  §S  4-13— Herahey,  Nob.  54-62  and  86— 
Rivier  in  HoUzendorff,  i.  pp.  395-52^— Nys,  i  pp.  224-351— Martens, 
i.  §§  34-38— Fiore,  i.  Nos.  53-88,  164-185,  240-272— ObaTO,  i  pp.  27-34, 
45-46,  51-55,  61-63,  70-73,  101-137— Bonfila,  Nos.  147-168— Despagnet, 
Nob.  28-35— Ullmann,  §  18— Kaltenbom,  Die  Varianfer  de»  Hugo 
Orctiiu  (1848)— Holland,  iS^tKiiM,  pp.  1-58,  168-175— WesUake,  Papen, 
pp.  23-77 — ^Ward,  Snquiry  into  the  Foundation  and  Hietorp  qf  the  Law 
of  Nations,  2  vok.  (1795) — Beddie,  JSktquiriee  in  International  Law, 
2nd  ed.,  1851,  pp.  27-108— Nys,  Le  Droit  de  la  CTuerre  et  le$  Pr^cnrseun 
de  Chroliw  (1882),  Notes  pour  aervir  d  VHittoire  .  .  .  clu  DroU  nUer- 
national  en  Angleterre  (1888),  Lee  Origineadu  Droit  intemalicnal  (1894), 
Le  DroU  dee  Gene  et  lee  Anciene  Juriaconetdtee  eepagnole  (1914),  and  in 
A.J,,  vi.  (1912),  pp.  1-279— Wheaton,  Histoire  dee  Progrie  du  Droit  dee 
Gene  en  Bkuvpe  (1841)— Figgis,  From  Gereon  to  Groiiue  (1907)— Vander- 
pool,  Le  Droit  de  Guerre  d^apr^  lee  Th^dogiene  et  lee  Canowietee  du 
Moyen  Age  (1911) — Fooherini,  La  Dottrina  canoniea  dd  DiriUo  deUa 
Gnerra  da  S.  Agoetino  a  BaUhaixar  d^Ayala  (1912)— Oppenheim  in  A.J„ 
L  (1908),  pp.  313-356— Pollook  in  The  Oambridge  Modem  ffietorp, 
voL  zii.  (1910),  pp.  703-729— tfys  in  R.L,  2nd  Ser.  xiy.  (1912),  pp.  360, 
494,  614,  and  xvi.  (1914),  pp.  245-286— See  also  the  bibliographies 
enumerated  below  in  §  61. 

Fore-  §52.  The  science  of  the  modem  Law  of  Nations 

SSti^^^  commences  from  Grotius'  work,  De  Jure  BeUi  ac  Pads, 
Wyri  ULy  because  in  it  a  fairly  complete  system  ^  of 
International  Law  was  for  the  first  time  built  up  as 
an  independent  branch  of  the  science  of  law.  But 
there  were  many  writers  before  Grotius  who  wrote  on 
special  parts  of  the  Law  of  Nations.  They  are  therefore 
commonly  called  *  Forerunners  of  Grotius.'  The  most 
important  of  these  forerunners  are  the  following :  (1) 
Legnano,  Professor  of  Law  in  the  University  of  Bologna, 
who  wrote  in  1360  his  book,  De  BeUo,  de  BepresaliiSy  et 
de  DueUoy  which  was,  however,  not  printed  before  1477 ; ' 

^  For  a  good  analysis  of  the  work  qf  International  Law,  by  Holland, 

of  Grotius,  see  Walker,  History,  pp.  together  with  an  Snglish  translation 

284-329.  by  Brierly  (1917). 

*  Newly  edited  in  Scott's  aaeeice 
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&)  Belli  (1502-1575),  an  Italian  jurist  and  statesman, 
who  published  in  15^  his  hook,  De  Re  mUttari  et  de  Bdlo ; 
t  ($)  Bronos  (1491-1563),  a  German  jurist,  who  published 
in  1548  his  book,  De  Legationtbtis ;  (4)  Victoria  (1480- 
1546),  professor  in  the  University  of  Salamanca,  whose 
Bdectiones  theologicaey^  ^  which  partly  deal  with  the 
Law  of  War,  were  published  after  his  death  in  1557 ;  (5) 
Ayala  (1548-1584),  of  Spanish  descent  but  bom  in 
Antwerp,  a  mihtary  judge  in  the  army  of  Alezandro 
Famese,  the  Prince  of  Parma.  He  published  in  1582 
his  book,  De  JvreetOfficiis  beUicis  et  DistdpUnamilitari;^ 
(6)  Suarez  (1548-1617),  a  Spanish  Jesuit  and  professor 
at  Ccambra,  who  pjiblished  in  1612  his  TracUUtis  de 
Legibus  ac  Deo  legtsUdore,  in  which  (ii.  c.  19,  n.  8)  for 
the  first  time  the  attempt  is  made  to  found  a  law  between 
the  States  on  the  fact  that  they  form  a  community  of 
States ;  (7)  Gentihs  (1^2:1608),  an  Itahan  jurist,  who  y' 
became  Professor  of  Civil  Law  in  Oxford.  He  pub- 
lished in  1585  his  work,  De  Legatwnibw,  in  1588  and 
1589  his  Comimentatianes  de  Jure  BeUi,  and  in  1598  an 
enlai^ged  work  on  the  same  matter  under  the  title,  De 
Jure  BeUijltbritres?  His^(2tH>ai<io  iJispanica  was  edited, 
after  his  death,  in  1613  by  his  brother  Soipio.  Qentilis' 
ho6k,^  De  Jure  BeUi,  supplies,  as  Professor  Holland  shows, 
tiie  model  and  the  framework  of  the'  first  and  third 
book  of  Orotius'  De  Jure  Bdli  ac  Pads.  'The  first 
step  ' — ^Holland  righ€ly  says — '  towards  making  Inter- 

AyalA,  see  Nys  in  R,J,,  2nd  Ser.  zy. 
(1913),  pp.  225-239. 

*  Reedited  in  1877  by  Holland. 
On  Gentilis,  see  Holland,  Studi^^ 
pp.  1-39 ;  WesUake,  Paper§,  pp.  33- 
36 ;  Walker,  HUtory,  i.  pp.  249-277 ; 
Thamm,  AlbericuB  OtntUu  tmd  mne 
Bedeuitrng/Ur  das  VSlkerrtcki  (1696) ; 
Phillipaon  in  the  Jowmal  of  CA« 
Society  of  CcmparaHve  LegidcUicn, 
New  Ser.  xii.  (1912),  pp.  02-80; 
Baloh  in  A.J,,  y.  (1911),  pp.  666-679 ; 
Abbot  in  A.J.,  x.  (1916),  pp.  787- 
748. 


in  HoUaod,  Shidies, 
]m.  51  -62,  and  the  analysis  in  Walker, 
Biaiory,  pp.  216-229.  The  purts 
deling  with  the  Law  of  War, 
namely,  De  India  et  de  Jwrt  BeUi 
Bdee&mea^  were  re-edited  in  1917 
by  Nys  In  Soott's  CUuaiea  ((f  Inter- 
matkmal  Law,  with  an  Rnglwih  traos- 
htionby  Bate. 

■  Newly  edited  in  Soott's  Clamiee 
tf  IntematiomU  Lew,  by  West- 
kika,  together  with  an  English 
timodation    by    Bate    (1912).     On 
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national  Law  what  it  is  was  taken,  not  by  Grotius,  but 
by  Gtentilis/ 
Qrotiiu.  §53.  Although  Grotius  owes  much  to  Gentilis,  he 
is  nevertheless  the  greater  of  the  two,  and  bears  by 
right  the  title  of  '  Father  of  the  Law  of  Nations/  Hugo 
Grotius  ^  was  bom  at  Delft  in  Holland  in  1583.  He 
was  from  his  earUest  childhood  known  as  a  '  wondrous 
child'  on  account  of  his  marvellous  intellectual  gifts 
and  talents.  He  began  to  study  law  at  Leyden  when 
only  eleven  years  old,  and  at  the  age  of  fifteen  he  took 
the  degree  of  Doctor  of  Laws  at  Orleans  in  France. 
He  acquired  a  reputation,  not  only  as  a  jurist,  but  also 
as  a  Latin  poet  and  a  philologist.  He  first  practised 
as  a  lawyer,  but  afterwards  took  to  poUtics  and  became 
involved  in  political  and  religious  quarrels  which  led  to 
his  arrest  in  1618  and  condemnation  to  prison  for  life. 
In  1621,  however,  he  succeeded  in  escaping  from  prison, 
and  went  to  live  for  ten  years  in  France.  In  1634  he 
entered  into  the  service  of  Sweden  and  became  Swedish 
Minister  in  Paris.  He  died  in  1^^  at  Rostock  in 
Germany  on  his  way  home  from  Sweden,  whither  he 
had  gone  to  tender  his  resignation. 

Even  before  he  had  the  intention  of  writing  a  book 
on  the  Law  of  Nations,  Grotius  took  an  interest  in 
matters  international.  For  in  1609,  when  only  twenty- 
four  years  old,  he  pubUshed — ^anonymously  at  first — a 
short  treatise  under  the  title  Mare  liberumy  in  which  he 
contended  that  the  open  sea  could  not  be  the  property 
of  any  State,  whereas  the  contrary  opinion  was  gene- 
rally prevalent.^  But  it  was  not  imtil  fourteen  years 
later  that  Grotius  began,  during  his  exile  in  France,  to 

^  See    Vreeland,    Mugo    Cfrotnu  "  as  we  know  now — ^the  twelfth  oh&pter 

(1917);  and  in  A.J,,  zi.  (1917),  pp.  of  the  work  i>e/t(rePrae(2a«,  written 

680-606.  in    1604,   but   never  published   by 

Grotius ;  it  was  not  printed  till  1868. 

'  See  details  with  regard  to  the  See  below,  §  250.    A  new  edition  by 

oontroTersy  oonoeming  tiie  freedom  J.  B.  Soott,  together  with  an  English 

of  the  open  sea  below,  §§  248-250.  translation  by  Magoffin,  i^peared  in 

Qrotius'  treatise.  Mare  Ubenun,  is —  New  York  (1917). 
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wnte  liis  Z)e  Jure  Belli  ac  PaciSy  libri  iii.y  which  was 
pobliflhed,  after  a  further  two  years,  in  1625,  and  of 
which  it  has  rightly  been  maintained  that  no  other 
ixwk,  with  the  single  exception  of  the  Bible,  has  ever 
exercised  a  similar  influence  upon  human  minds  and 
matters.    The  whole  development  of  the  modem  Law 
of  Nations  itself,  as  well  as  that  of  the  science  of  the 
Law  of  Nations,  takes  root  from  this  for  ever  famous 
book.    Grotius'  intention  was  originaUy  to  write  a 
treatise  on  the  Law  of  War,  since  the  cruelties  and  law- 
lessness of  warfare  of  his  time  incited  him  to  the  work. 
But  thorough  investigation  into  the  matter  led  him 
further,  and  thus  he  produced  a  system  of  the  Law  of 
Nature  and  Nations.    In  the  introduction  he  speaks  of 
Qumy  of  the  authors  before  him,  and  he  especially 
quotes  Ayala  and  Oentihs.    Yet,  although  he  recog- 
nises their  influence  upon  his  work,  he  is  nevertheless 
awaie  that  his  system  is  fundamentally  different  from 
those  of  his  foreruimers.    There  was  in  truth  nothing 
original  in  Orotius'  start  from  the  Law  of  Nature  for 
the  purpose  of  deducing  therefrom  rules  of  a  Law  of 
Nations.   Other  writers  before  his  time,  and  in  particular 
(i^ntilis,  had  founded  their  works  upon  it.    But  nobody 
befoie  him  had  done  it  in  such  a  masterly  way  and  with 
^(^  a  feUcitous  hand.    And  it  is  on  this  account  that 
Siotius  bears  not  only,  as  already  mentioned,  the  title 
of '  Father  of  the  Law  of  Nations,"  but  also  that  of 
Father  of  the  Law  of  Nature.' 
Giotins,  as  a  child  of  his  time,  could  not  help  starting 
from  the  Law  of  Nature,  since  his  intention  was  to  find 
^ch  roles  of  a  Law  of  Nations  as  were  eternal,  un- 
changeable, and  independent  of  the  special  consent  of 
the  single  States.    Long  before  Grotius,  the  opinion  was 
geneiaUy  prevalent  that  above  the  positive  law,  which 
^  grown  up  by  custom  or  by  legislation  of  a  State, 
there  was  in  existence  another  la^which  had  its  roots 


/ 
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in  human  reason,  and  which  could  therefore  be  dis- 
covered without  any  knowledge  of  positive  law.  This 
law  of  reason  was  called  Law  of  Nature  or  Natural  Law. 
But  the  system  of  the  Law  of  Nature  which  Grotius 
built  up,  and  from  which  he  started  when  he  commenced 
to  build  up  the  Law  of  Nations,  became  the  most  im- 
portant and  gained  the  greatest  influence,  so  that 
Grotius  appeared  to  posterity  as  the  Father  of  the  Law 
of  Nature  as  weU  as  that  of  the  Law  of  Nations.^ 

Whatever  we  may  nowadays  think  of  this  Law  of 
Nature,  the  fact  remains  unshaken  that  for  more  than 
two  hundred  years  after  Grotius,  jurists,  philosophers, 
and  theologians  firmly  believed  in  it.    And  there  is 
no  doubt  that,  but  for  the  systems  of  the  Law  of  Nature 
and  the  doctrines  of  its  prophets,  the  modem  Consti- 
tutional Law  and  the  modern  Law  of  Nations  would 
not  be  what  they  actually  are.    The  JLaw  of  Nature 
suppUed  the  crutches  with  whose  help  history  has 
taught  mankind  to  walk  out  of  the  institutions  of  the 
Middle  Ages  into  those  of  modem  times.  ^  The  modem 
Law  of  Nations  in  particular  owes  its  very  existence  ^  to 
the  theory  of  the  Law  of  Nature.    Grotius  did  not  deny 
that  there  already  existed  in  his  time  a  good  many 
customary  rules  for  the  international  conduct  of  the 
States,  but  he  expressly  kept  them  apart  from  those 
rules  which  he  considered  the  outcome  of  the  Law  of 
Nature.    He  distinguishes,  therefore,  between  the  Ju^ 
Omtiwny  the  customary  Law  of  Nations — he  calls  it 
Ju8  vduntarium^  vcluntary  Law — and  the  Jus  Naturae^ 
concerning  the  international  relations  of  the  States, 
afterwards  called  the  natwral  Law  of  Nations.    The  bulk 
of  Grotius^  interest  is  concentrated  upon  the  natural 

*  The  *  new  *  Law  of  Nature — see  '  See     Pollock    in    the    Jtmrnal 

Charmant,  La  RenatMctnce  du  Droit  of    iht     Society     of    Compouralive 

naturel  (1910)— is   som^hing  quite  Legidation,  New    Ser.    iii.    (1901), 

different  from  the  Law  aJ  Nature  p.  206. 
taught  by  Orotiufl  and  his  fVowers. 
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Law  of  Nations,  .rince  he  considered  the  voluntaiy  of 
Mnor  importanee.  But,  nevertheless,  he  does  not  quite 
Bisect  the  voluntary  Law  of  Nations.  Although  he 
mainly  and  chiefly  lays  down  the  rules  of  the 
oatoial  Law  of  Nations,  he  always  mentions  also 
Toluntaiy  rules  concerning  the  different  matters. 

Giotius'  influence  was  soon  enormous,  and  reached 
over  the  whole  of  Europe.  His  book  ^  went  through 
nx>ie  than^  forty-five  editions,  and  many  translations 
have  been  published. 

§  54.  But  the  modem  Law  of  Nations  has  another,  Zooohe. 
tfaoQ^  minor,  founder  besides  Grotius,  and  this  is  an 
EnglisjiTnan,  Richard  Zouche^  (1590-1660),  Professor 
of  Civil  Law  at  Osord,^ana  a  Judge  of  the  Admiralty 
Court.  A  prolific  writer,  the  book  through  which  he 
acquired  tiie  title  of  'Second  founder  of  the  Law  of 
Nations,^  appealed  in  1650,  and  bears  the  title :  Juris 
et  JtuUeii  feciaitSy  sive  Juris  inter  OenteSj  et  Quaestionum 
ie  eoiem  ExpUoatiOy  qua,  quae  ad  Pacem  et  BeUum  inter 
Hoersos  Printipes  aut  Papulas  spedant,  ex  Praecipuis 
Mstorico  Jure  peritis  exkibentwr?  This  Uttle  book  has 
ng^tly  been  called  the  first  manual  of  the  positive  Law 
of  Nations.  The  standpoint  of  Zouche  is  totally  different 
&om  that  of  Grotius,  in  so  far  as,  according  to  him,  the 
cofltomary  Law  of  Nations  is  the  most  important  part 
of  that  law,  although,  as  a  child  of  his  time,  he  does  not 
at  all  deny  the  existence  of  a  natural  Law  of  Nations. 
It  must  be  specially  mentioned  that  Zouche  was  the  first 
who  used  the  term.  Jus  inter  Oentes,  for  that  new  branch  « 
of  law.  Grotius  knew  very  well,  and  says,  that  the  Law 
of  Nations  is  a  law  bettoeen  the  States,  but  he  called  it 

Jus  OenUum,  and  it  is  due  to  his  influence  that  until 

* 

'  8ee  RiTier  in  IToUundorf,  i.  p.       lotion,    New   6er.    ix.    (1908),    pp. 
i\%    The  iMt  Engliih  traoalation  ia       281-304. 

tbat  of  1864  by  William  WheweU.  *  Newly  edited  in  SooU'b  aastics 

of  InUmoUional  Law^  by  Holland, 

'  StePhilfipaon  in  the /ottTHaZ^      together    with    an    English    trana- 
^  Society   if   OomficmUwt  Lequ-       lation  by  Brierly  (1911). 
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ralists. 
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Bentham  nobody  called  the  Law  of  Nations  /wfer- 
nationalLaw.   ' 

The  distinction  between  the  natural  Law  of  Nations, 
chiefly  treated  by  Grotius,  and  the  customary  or  volun- 
tary Law  of  Nations,  chiefly  treated  by  Zouche,^  gave 
rise  in  the  seventeenth  and  eighteenth  centuries  to 
three  different  schools  ^  of  writers  on  the  Law  of  Nations 
— ^namely,  the  '  Naturalists/  the  '  Positivists/  and  the 
'  Grotians/ 

§  55.  *  Naturalists/  or  *  Deniers  of  the  Law  of  Nations/ 
is  the  appellation  of  those  writers  who  deny  that  there 
is  any  positive  Law  of  Nations  whatever  as  the  out- 
come of  custom  or  treaties,  and  who  maintain  that  all 
Law  of  Nations  is  only  a  part  of  the  Law  of  Nature. 
The  leader  of  the  Naturalists  is  Samuel  Pufendorf^ 
^  f  1632-l694)y  who  occupied  the  first  chair  which  was 
founded  for  the  Law  of  Nature  and  Nations  at  a  uni- 
versity— ^namely,  that  at  Heidelberg.  Among  the  many 
books  written  by  Pufendorf,  three  are  of  importance 
for  the  science  of  International  Law :  (1)  ElemerUa 
Jurisprvdentiae  universcdis,  1666  ;  (2)  De  Jure  Naturae 
et  Gentiuniy  1672  ;  (3)  De  Officio  Hominis  et  Civis  juxba 
Legem  naturalemy  1673.  Starting  from  the  assertion  of 
Hobbes,  De  Givey  xiv.  4,  that  natural  law  is  to  be 
divided  into  natural  law  of  individuals  and  of  States, 
and  that  the  latter  is  the  Law  of  Nations,  Puf eudorf  ^ 
adds  that  outside  this  natural  Law  of    Nations  no 


^  It  should  be  mentioned  that 
already  before  Zouche,  another 
Englishman,  John  Selden,  in  his 
De  Jure  tuUurcUi  et  Oentium  »ecun- 
dum  Diedplinam  Ebraeorwn  (1640), 
recognised  the  importance  of  the 
positive  Law  of  Nations.  The  suc- 
cessor of  Zouche  as  a  Judge  of  the 
Admiralty  Ck)urt,  Sir  Leoline  Jenkins 
(1626-1684)  ought  also  to  be  men- 
tioned. His  opinions  concerning 
questions  of  maritime  law,  and  in 
particular  prize  law,  were  of  the 
greatest  importance  for  the  develop- 


ment of  maritime  International  Law. 
See  Wynne,  L\fe  of  Sir  Leoline 
Jenkim,  2  vols.  (1740). 

'  These  three,  schools  of  writers 
must  not  be  confounded  with  the 
division  of  the  present  international 
jurists  into  the  diplomatic  and  legal 
schools  ;  see  above,  §  61,  No.  6. 

'  See  Phillipson  in  the  Journal  of 
the  Society  qf  Comparative  Legida- 
tion.  New  Ser.  xii.  (1912),  pp.  233* 
266. 

*  De  Jure  Naiurae  'fit  G'efi^tttm,  il 
0.  3,  §  22. 
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Tohintaiy  or  positive  Law  of  Nations  exists  which  has 
the  force  of  leal  law  (quod  quidem  legis  proprie  dictae  vim 
ybeatj  quae  gentes  tamquam  a  superiore  profecta  stringat). 

The  most  celebrated  follower  of  Pufendorf  is  the 
Gennan  philosopher  Christian  Thoinasrus  (1655-1728), 
who  published  in  1688  his  InstUviiones  Juriaprudentiaey 
and  in  1705  his  Fundamenta  Juris  Naturae  et  Oentium. 
Of  English  Naturalists  may  be  mentioned  Francis 
Hatcheson  (System  of  Moral  Philosophy^  1755),  and 
Thomas  Rutherford  {Institutes  of  Natural  Law ;  being 
the  Substance  of  a  Course  of  Lectures  on  Grotius,  read 
in  St.  John's  College,  Cambridge, -2  vols.  1754-1756). 
Jean  Barbeyrac  (1674-1744),  the  learned  French  trans- 
lator and  commentator  on  the  works  of  Grotius,  Puf^i- 
doif ,  and  others,  and,  further,  Jean  Jacques  Burlamaqui 
(1694-1748),  a  native  of  Geneva,  who  wrote  Principes 
du  Droit  de  la  Nature  et  des  Gens,  ought  likewise  to  be 
mimtioned. 

§56.  The  '  Positivists '  are  the  antipodes  of  theThePosi 
Naturalists.  They  include  all  those  writers  who,  in^"""^'* 
contradistinction  to  Ho^bbes  and  Pufendorf.  not  only 
defend  the  existence  of  a  positive  Law  of  Nations  as 
the  outcome  of  custom  or  international  treaties,  but 
consider  it  more  important  than  the  natural  Law  of 
Nations,  the  very  existence  of  which  some  of  the  Posi- 
tdvists^eny,  thus  going  beyond  Zouche.  The  positive 
writers  had  not  much  influence  in  the  seventeenth 
CQitory,  during  which  the  NaturaUsts  and  the  Grotians 
earned  the  day,  but  their  time  came  in  the  eighteenth 
century. 

Of  seventeenth-century  writers,  the  Germans  Rachel 
and  Textor  must  be  mentioned.  Rachel  pubUshed  in 
1676  his  two  dissertations,  De  Jure  Naturae  et  Gentium,'^ 
k  which  he  defined  the  Law  of  Nations  as  the  law  to 

'  Kervrly  edited  in  Scott's  C^oMiea  together  with  an  English  transla- 
/  InUrmUietnal  Law,  by  von  Bar,       tion  by  Bate  (1016). 
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which  a  plurality  of  free  States  are  subjected,  and  which 
comes  into  existence  through  tacit  or  express  consent 
of  these  States  (Dissertatio  aUeray  §  xm.,  Jus  igitw 
gentium  est  jus  plurium  liberarum  gentium  pacta  sive 
plaeito  expressim  avt  tadte  initum^  quo  utilitatis  gratia 
sibi  invicem  cbligantur).  Textor  published  in  1680  his 
Synopsis  Juris  Crentium.^  According  to  him,  the  Law  of 
Nations  is  founded  on  custom  and  express  agreements. 

In  the  eighteenth  century  the  leading  Positivists, 
B3nikershoek,  Moser,  and  Ifartens,  gained  an  enormous 
influence. 

OomeUus  van  Bynkershoek  ^  (1673-1743),  a  celebrated 
Dutch  jurist,  never  wrote  a  treatise  on  the  Law  of 
Nations,  but  gained  fame  through  three  books  deal- 
ing with  different  parts  of  this  law.  He  published  in 
1702  De  Dominic  Maris,  in  1721  De  Foro  Legatorum, 
in  1737  Quaestionum  Juris  pMi^,  '^hbri^  ii.  According 
to  Bynkershoek  the  basis  of  the  Law  of  Nations  is  the 
common  consent  of  the  nations  which  finds  its  expres- 
sion either  in  international  custom  or  in  international 
treaties. 

Johann  Jakob  Moser  (1701-1785),  a  German  Pro- 
fessor of  Law,  published  many  books  concerning  the 
Law  of  Nations,  of  which  three  must  be  mentioned : 
(1)  Orundsdtze  des  jetzt  iMichen  VoUterredUs  in  Friedens^ 
zeUen,  1750 ;  (2)  Qrundsatze  des  jetzt  iibUchen  ViUker^ 
rechts  in  KriegszeHen,  1752 ;  (3)  Versuch  des  neue8teif{ 
europaischen  VoUoerrechts  in  Friedens-  und  KriegszeUen^ 
1777-1780.  Moser's  books  are  magazines  of  an  enormoui 
number  of  facts  which  are  of  the  greatest  value  for  th< 
positive  Law  of  Nations.  Moser  never  fights  againsi 
the  NaturaUsts,  but  he  is  totally  indifferent  towards  th< 
natural  Law  of  Nations,  since  to  him  the  Law  of  Nation] 

'  Newly  edited  in  Soott's  GIosbm  *  See  Phillipfion  in  the  Journal  i 

qf  IfUemcUicncU  Law^  by  von  Bar,  the  8ocie$y  of  ChmpartUive  L^egiaU 

together  ivith  an  English  tranala*  ewMi,  New  Ser.   iz.  (1906),  pp.    21 

tion  by  Bate  (1916).  49. 
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.positive  law  only,  and  baaed  on  international  custom 
and  treaties. 

Geo^  Fiiediich  von  Martens  (1756-1821),  Professor 
of  Law  in  the  University  of  Gottingen,  also  published 
many  books  concerning  the  Law  of  Nations.  The  most 
important  is  his  PrSois  du  Droit  des  Oens  modeme  de 
FEurape,  pubhshed  in  1789,  of  which  WiUiam  Cobbett 
pnblifiAied  in  1795  at  Philadelphia  an  English  transla- 
tion, and  of  which  as  late  as  1864  appeared  a  new  edition 
at  Paris  with  notes  by  Charles  Verg6.  Ifartens  b^^n 
the  celebrated  collection  of  treaties  which  goes  under 
the  title.  Martens,  Recueil  de  TraitA,  and  is  continued 
to  our  days.^  The  influence  of  Martens  was  great,  and 
even  at  the  present  time  is  considerable.  He  is  not  an 
exchisive  PositiviBt,  since  he  does  not  deny  the  exist* 
ence  of  natural  Law  of  Nations,  and  since  he  sometimes 
rd^s  to  the  latter  in  case  he  finds  a  gap  in  the  positive 
Law  of  Nations.  But  his  interest  is  in  the  positive 
Law  of  Nations,  which  he  builds  up  historically  on  inter- 
national custom  and  treaties. 

§57.  The  'Grotians'  stand  midway  between  theTh« 
Naturalists  and  the  Positivists.  They  keep  up  the  dis-  ®^***^ 
tanction  of  Grotius  between  the  natural  and  the  volun- 
tary Law  of  Nations,  but,  in  contradistinction  to  Grotius, 
they  consider  the  porftive  or  voluntary  of  equal  import- 
ance to  the  natural,  and  they  devote,  therefore,  their 
interest  to  both  alik^.  Grotius'  influence  was  so 
enormous  that  the  majority  of  the  authors  of  the  seven- 
Uentii  and  eighteenth  centuries  were  Grotians,  but 
only  two  of  them  have  acquired  a  European  reputation 
—namely,  Wolff  and  Vattel. 

Christian  Wolff  {W^-VJMjj  ^  German  philosopher 
who  was  first  Professor  of  Mathematics  and  Philosophy 

^  Gaorg  Friedrioli  von  Martons  is  author  of  the  Gonue*  UUhrt»  dik  Droit 
Boc  to  be  oonf ouoded  with  his  deM  Oem  and  sA  the  Cfuide  diphma* 
aepbew  Cbarlea   de   Karteos,    \he      tiqut. 
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in  the  Universities  of  Halle  and  Marburg  and  afterwards 
returned  to  Halle  as  Professor  of  the  Law  of  Nature 
and  Nations,  was  seventy  years  of  age  when,  in  1749, 
he  published  his  Jus  Gentium  Methodo  sdentifica  pertrcx- 
latum.  In  1750  followed  his  Institutiones  Juris  Naturae 
et  Oentium.  Wolff's  conception  of  the  Law  of  Nations 
is  influenced  by  his  conception  of  the  Givibas  Grentium 
maxima.  The  fact  that  there  is  a  Family  of  Nations  in 
existence  is  strained  by  Wolff  into  the  doctrine  that 
the  totahty  of  the  States  form  a  world-State  above 
the  component  member-States,  the  so-called  Civitas 
Gentium  maxima.  He  distinguishes  four  different  kinds 
•of  Law  of  Nations — namely,  the  natural,  the  voluntary, 
^  the  cusj^mary,  and  that  which  is  expressly  created  by 
treaties.  The  latter  two  kinds  are  alterable,  and  have 
force  only  between  those  single  States  between  which 
custom  and  treaties  have  created  them.  But  the 
natural  and  the  voluntary  Lawof  Nations  are  both  eternal, 
unchangeable,  and  universally  binding  upon  all  the  States. 
In  contradistinction  to  Grotius,  who  calls  the  customary 
Law  of  Nations  '  voluntary,'  Wolff  names  *  voluntary ' 
those  rules  of  the  Law  of  Nations  which  are,  according 
to  his  opinion,  tacitly  imposed  by  the  Civitas  Oentium 
maxima^  the  world-State,  upon  the  member-States. 

Emerich  de  Vattel  ^  (1714-1767),  a  Swiss  from  Neu- 
chd^tel,  who  entered  into  the  service  of  Saxony  and 
became  her  Minister  at  Berne,  did  not  in  the  main  intend 
any  original  work,  but  undertook  the  task  of  introducing 
Wolff's  teachings  concerning  the  Law  of  Nations  into 
the  courts  of  Europe  and  to  the  diplomatists.  He 
pubUshed  in  1758  his  work,  Le  Droit  des  OenSy  ou  Principes 
de  la  Loi  natureUe  appliques  a  la  Conduite  el  aux  Affaires 
des  Natiofts  et  des  Souverains.^    But  it  must  be  speciall}' 

'  See  Montmorency  in  the  Jovmal  ^  Newly  edited  in  Soott's  CloMsia 

of  the  Society  of  (hmparcUive  Legis-  qf  IfUemational  Law,  by  Lftpradelle, 

laticn.  New  Ser.  z.  (1909),  pp.  17-  toge^er  with  mi  Bngliah  tnnslatioE 

39.  by  Fenwick  (1916). 
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maitaoned  that  Vattel  expressly  rejects  Wolff's  con- 
eeption  of  the  GivitM  GeTUium  maxima  in  the  preface  to 
hk  book.  Numerous  editions  of  VatteFs  book  have 
appeared,  and  as  late  as  1863  Pradier-Fodere  re-edited 
it  at  Paris.  An  English  translation  by  Chitty  appeared 
in  1834,  and  went  through  several  editions.  His  influ- 
Qice  was  very  great,  and  in  diplomatic  circles  his  book 
still  enjoys  an  unshaken  authority. 

§58.  Some  details  concerning  the  three  schools  of'i'nAtiaM 
the  Naturalists,  Positivists,  and  Orotians  were  neces-Nine^ 
sary,  because  these  schools  are  still  in  existence.    I  do  ^Twen 
not,  however,  intend  to  give  a  list  of  writers  on  special  ^^^^  Cen- 
subjects,  and  the  following  list  of  treatises  comprises      ^' 
the  more  important  ones  only.  ^^^^' 


(1)  BsmsH  Tbsatisbs 

^Wam  Oke  Manning :  Gommentftries  on  the  Law  of  Nations, 

1839  ;  new  ed.  by  Sheldon  Amos,  1875. 
Archer  Poison :  Prindples  of  the  Law  of  Nations,  1848 ;   2nd 

ed.  1863. 
Bkhard  Wildman:    Institntes  of  International  Law,  2  vols. 

1849-1850. 
^Jk^Bdberi  Phittimore :  Commentaries  upon  Litemational  Law, 

4  yols.  1854-1861  ;  3id  ed.  1879-1889. 
'Sir  Tnwers  Ttriss :  The  Law  of  Nations,  etc.,  2  vols.  1861-1863  ; 
"^^  2Dd  ed.,  vol.  i.  (Peace)  1884,  vol.  ii.  (War)  1876 ;  French 

tamalation,  1887-1889. 
Skddon  Amos :  Lectures  on  International  Law,  1874. 
Sir  Edward  Shepherd  Creasy :  First  Platform  of  International 

Law,  1876. 
^^iOiam  Edward  HdU :  A  Treatise  on  International  Law,  1880  ; 

7ih  ed.  1917  (by  Pearce  Higguis). 
Hif  Henry  Svmner  Maine  :  International  Law,  1883  ;  2nd  ed. 

1894  (Whewell  lectures,  not  a  treatise). 
hwes  Larimer  :  The  Institutes  of  the  Law  of  Nations,  2  vols. 

1883-1884 ;  French  translation  by  Nys,  1886. 
Ittvie  Levi  :  International  Law,  1887. 
sJhmas  Joseph  Lawrence :  The  Principles  of  International  Law, 

1896  ;  4tii  ed.  1910. 
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Thomas  Alfred  Walker :  A  Manual  of  Publio  International  Law, 
1806. 

Sir  Sherskm  Baker  :  First  Steps  in  International  Law,  1899. 

F.  E.  Smtih :  International  Law,  1900  ;  5th  ed.  1918  (by  Cole- 
man Phillipson). 

JoAn  WeeUake :  International  Law,  vol.  i.  (Peace)  1904,  vol.  ii. 

(War)  1907  ;  2nd  ed.,  vol.  i.  1910,  vol.  ii.  1913. 
yL^Oppenheim :  International  Law,  vol.  i.  (Peace)  1905,  vol.  ii. 
(War),  1906 ;  2nd  ed.,  vols.  i.  and  ii.  1912. 

(2)  NoBTH  Ambbioan  Treatises 

James  Kent :  Commentary  on  International  Law,  1826 ;  Englisb 

edition  by  Abdy,  1878. 
Henry  WhecUon :   Elements  of  Intemational  Law,  1836 ;    8tl] 

American  ed.  by  Dana,  1866 ;   3rd  English  ed.  by  Boyd 

1889 ;  4th  English  ed.  by  Atlay,  1904  ;  5th  English  ed.  bj 

Coleman  PhiUipson,  1916. 
Theodore  D.  Woobey :  Introduction  to  the  Study  of  Xnt^nationa 

Law,  1860  ;  6th  ed.  by  Th.  S.  Woolsey,  1891. 
Henry  W.  HaUeck :  Intemational  Law,  2  vols.  1861 ;  4th  Enghsl 

ed.  by  Sir  Sherston  Baker,  1908. 
Francis  Wharton:   A  Digest  of  the  Intemational  Law  of  tb 

United  States,  3  vols.  1886. 
John  N.  Pomeroy :  Lectures  on  Intemational  Law  in  Time  c 

Peace,  1886. 
George  B.  Davis :  The  Elements  of  Intemational  Law»  1887 

4th  ed.  by  Sherman,  1916. 
Hannis  Taylor  :  A  Treatise  on  Intemational  Public  Law,  1901 
^Oeorge  Orafton  Wilson  and  Oeorge  Fox  Tucker :   Intematloni 

Law,  1901 ;  6th  ed.  1910. 

Edwin  Maxey :  Intemational  Law,  with  illustrative  cases,  190< 

John  Bassett  Moore :  A  Digest  of  Intemational  Law,  8  vols.  190 

Oeorge  Orafton  Wilson  :  Handbook  of  Intemational  Law,  1911 

^Charles  H.  Stockton  (Admiral) :  A  Manual  of  IntematdonaJ  Lai 

1911 ;  also  Outlines  of  Intemational  Law,  1914. 
^19109  £f.  Hershey :  The  Essentials  of  Intemational  Law,  1912. 

(3)  French  Treatises 

Funck'Brentano  et  Albert  Sorel :  Precis  du  Droit  dee  Gena,  1871 

2nd  ed.  1894. 
P.  Pradier-Fodiri :  Trait6  de  Droit  intemational  publio,  8  vo 

1886-1906. 
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^red  ChrHien  :  Prindpes  da  Droit  intematioiial  public,  1893. 
Etrnf  Bonfla  :   Manuel  de  Droit  international  public,  1894 ; 
-^Tth  ed.  by  Fauchille,  1914. 
Gargea  Bry :  Plr^oiB  ^16mentaiie  de  Droit  international  public  ; 

6A  ed.  1910. 
/nntfz  Despagnet :  Ck)ur8  de  Droit  intonational  public,  1894  ; 

4tli  ed.  by  De  Boeck,  1910. 
Btibert  PUdeliiere  :  Precis  de  Droit  international  public,  2  vols. 

1883-1895. 
A.  Mhignhae  :   Traits  de  Droit   public  international,  Part  i. 

1905 ;  Part  n.  1907  ;  Part,  m.,  vol.  i.  1912. 


(4)  Gbbmah  Tbsatisbs 

ThMbr  Schmah  :  Europaischee  Volkenecht,  1817. 
Jvkms  Schmdzrng  :  SystematiBcher  OrundnisB  des  praktischen 
eaippajachen  Vdlkerrechts,  3  vols.  1818-1820.    Alao  Lehr- 
buch  dee  europaischen  Volkerrechts,  1821. 
Johamn  Ludmg  KlUber :  Droit  des  Gens  modeme,  1819  ;  German 
ed.  under  the  title  of  Europaisches  ViUenecht  in  1821 ;  last 
Gennan  ed.  by  Morstadt  in  1851,  and  last  French  ed.  by 
Ott  in  1874. 
£arl  Heinneh  Ludwig  PodUz :  Praotischee  (europ&isches),  Voi- 

kflnecht,  1823  ;  2nd  ed.  1828. 
FriedriA  SaalfeU :  Handbuoh  des  positiven  VSIkerveohts,  1833. 
Awguat  Withdm  Heffter :  Das  europaische  Volkenecht  der  Gegen- 
vart,  1844 ;   8th  ed.  by  Geffcken,  1888 ;   French  transla- 
tions by  Bergson  in  1851  and  Geffcken  in  1883. 
HamiA  Bemhard  Oppenheim :  System  des  Vdlkerrechts,  1845  ; 

2Dd  ed.  1806. 
Jphaam  Caspar  MwUschU  :  Das  modeme  Vdlkenecht  der  dyih- 
sirlen  Staaten  ab  Beohtsbuch  dargestellt,  1868 ;   %d  ed. 
1878  ;  French  translation  by  Lardy,  5th  ed.  1895. 
Mcipk  Haartimann :  Institutionen  des  praktischen  V51kemchts 

in  FDedaoszaten,  1874 ;  2nd  ed.  1878. 
frma  von  HcUzendorff:   Kandbnch  des  Volkerrechts,  4  vols. 
1885-1889.    Holtzendorff  is  the  editor  and  a  contributor, 
but  there  are  many  other  contiibutorB. 
A^Md  von  Bvhnerineq :  Das  Volkemcht,  1887  ;  2nd  ed.  1889. 
Iiri  Oareis  :  Institutions  des  Volkerrechts,]  1888  ;1 2nd  ed. 

1901. 
<  VUmBmn  :  Volkemcht,  1898 ;  2nd  ed.  1908. 
^  ^^^v(mLUa  :  Dss  VSIkenecht,  1898  ;  10th  ed.  1915. 
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(5)  Italian  Treatises 

ft 

Lvdovico  GfMavava  :  Lezioni  del  Diritto  intemazionale,  published 

after  the  death  of  the  author  by  Cabella,  1853 ;   3rd  ed., 

2  vols.,  by  Brusa,  1876. 
PctaquaU  Fiore :  Trattato  di  Diritto  intemasdonale  pubblico, 

1865 ;   4th  ed.  in  3  vols.  1904 ;   French  translation  of  the 

2nd  ed.  by  Antoine,  1885. 
Oiuseppe  Camazza'Amari :  Trattato  sul  Diritto  intemazionale 

di  Pace,  2  vols.  1867-1875 ;   French  translation  by  Mon- 

tanari-Bevest,  1880-1882.     Also  Elementi  di  Diritto  inter* 

nazionale,  2  vols.  1866-1874. 
Antonio  dd  Bon :  Instituzioni  del  Diritto  pubblico  intemazionale, 

1868. 
Oiuaeppe  Sandona  :  Trattato  di  Diritto  intemazionale  modemo, 

2  vols.  1870. 
Oian  BaUista  PertiU :  Elementi  di  Diritto  intemazionale  modemo 

2  vols.  1877. 
Avgusbo  Pierantoni :  Trattato  di  Diritto  intemazionale,  vol.  i 

1881.    (No  further  volume  has  appeared.) 
Oiovanni  Lomonaco :  Trattato  di  Diritto  intemazionale  pubblico 

1805. 
Oitdio  Diena :  Frindp!  di  Diritto  intemazionale,  Parte  Prima 

Diritto  intemazionale  pubblico,  1908 ;  2nd  ed.  1914. 
O.  Cavarretta :  Diritto  interstatuale,  vol.  i.  1914. 


(6)  Spanish  and  South  Amebioan  Tbeatisss 

Andris  Betto  :  Principios  de  Derecho  de  Gentes  (intemaoioiial) 

1832  ;  last  ed.  in  2  vols,  by  Silva,  1883  (C!hilian). 
Jo86  Maria  de  Pando :  Mementos  del  Derecho  intemaciona] 

published  after  the  death  of  the  author,  1843-1844 ;    2n^ 

ed.  1852  (Pemvian). 
Antonio  Biqudme :  Elementos  de  Derecho  ptlblioo  intemacional 

etc. ;  2  vols.  1849. 
Carlos  Caivo :    Le  Droit  international,  etc.   (first  edition   h 

Spanish,  foUowing  editions  in  Frenoh)i  1868 ;    5th  ed.  u 

6  vols.  1896  (Argentinian). 
M.  M.  Madiedo :  Tratado  deDerecho  de  Gentes,  1874  (Colombian] 
Amando  Alcorta :  Curso  de  Derecho  intemadonal  ptlblioo,  voL  i 

1887  ;  French  translation  by  Lehr,  1887  (Argentinian). 
MarqtiM  de  Olivari:  Tratado  y  Notas de  Derecho  intemacioni 
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pAUioo,  2  Tob.  1887  ;  4th  ed.  in  4  vols.  1903-1904 ;  5th  ed. 

(afaridged),  1  toI.  1906. 
jG$i  Amguato  Mareira  de  Almeida :  Elementoe  de  Diieito  inter- 

nacional  pablioo,  1892. 
Ltda  OegUmo  y  Aeosta :  Cano  de  Dereoho  intemacional  p6blioo, 

18Q4 ;  2iid  ed.  1898. 
gj  FtJUmm  :  Mftnnal  de  Beiecho  intemacioiial,  2  vols.  1894. 
Miqwd  Cruchaga :    NodoDfiB  de  Derecho  intemacioDAl,  1899 ; 

2Dd  ed.  1902. 
Manmd  Torres  Campos:  ElementoB  de  Derecho  intemacional 

p&UioD ;  3id  ed.  1912. 
CUmis  BeoOaqna:   Diieito  publico  intemacional,  2  vols.  1911 

(Biazilian). 
S.  Pfanas  Sitarez :   Tratado  de  Derecho  intemacional  publico, 

2  -vols.  1916  (Venezuelan,  although  published  in  Madrid). 

(7)  Tbbatisbs  of  Authobs  of  othbb  Nationalitibs 

Frederick  Kristian  Bomemann :  Forelaesninger  over  den  positive 
Folkeiet,  1866  (Danish). 

FrieiriA  von  Martens:  Volkerrecht,  2  vols.  1883-1886;  a 
German  translation  by  Bergbohm  of  the  Russian  original. 
A  French  translation  by  Uo  in  3  vols,  appeared  1883- 
1887.  The  Russian  original  went  through  its  5th  ed.  in 
1905. 

Jan  Helenus  Ferguson :  Manual  of  International  Law,  etc.,  2  vols. 
1884.  The  author  is  Dutch,  but  the  work  is  written  in 
fii^^ieh. 

Alfkonse  Bivier :  Lehrbuch  des  Vdlkerrechts,  1894 ;  2nd  ed. 
1899,  and  the  larger  work  in  two  vols,  under  the  title : 
Prindpee  du  Droit  des  Gens,  1896.  The  author  of  these 
two  excellent  books  was  a  French  Swiss,  who  tau^t  Inter- 
national Law  at  the  University  of  Brussels. 

B.  MaUen :  Forelaesninger  over  den  positive  Folkeret,  1900 
(Danish). 

MtjiuL  Nys :  Le  Droit  international,  3  vols.  1904-1906 ;  new 
edition  1912.  The  author  of  this  exhaustive  treatise  is  a 
Bdgian  jurist  whose  researches  in  the  history  of  the  science 
of  the  Law  of  Nations  have  gained  him  a  far-reaching  reputa- 
tton.* 

.  ^  Th»  fint  Tolame  of  Nys  oontoin*  m  well  m  monographs,  and  I  have 

^iii  pp.  234-361  an  ezhaustiTe  enn-  muoh    pleasure    in  •  referring    my 

■■Blaoo  of  aU  the  mofe  iaporlaiit  readers  to  this  learned  work. 
^"b  on  IntematiomalLaw,  treatises 

TOL.  I.  H 
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J.  De  Louter :  Het  Stellig  Volkenzeoht,  2  vols.  1910. 
M.  Papaviliev :  Mejdoudeijeavuo  Pravo  (Law  of  Nations),  vol.  i. 
7  ^  1914.    The  author  of  this  first  Bulgarian  treatise  on  Inter- 

national Law  is  professor  in  the  Uniyersity  of  Sofia. 

The  §  59.  The  science  of  the  Law  of  Nations,  as  left  by 

th^Law  tt^  French  Revolution,  developed  progressively  during 
^^*^*®°^the  nineteenth  century  under  the  influence  of  three 
Nine-  factors.  The  first  factor  was  the  endeavour,  on  the 
andTwen-  wholc  siuccre,  of  the  Powers  after  the  Congress  of  Vienna 
ticthCen-^  Submit  to  the  rules  of  the  Law  of  Nations.    The 

tunes 

as  repre-  sccoud  f actor  was  the  many  law-making  treaties  whicb 
Traatisefl.  arosc  during  this  century.  And  the  last,  but  not  indeed 
the  least  factor,  was  the  downfall  of  the  theory  of  the 
Law  of  Nature,  which  after  many  hundreds  of  years 
was  at  last  shaken  oft  during  the  second  half  of  this 
century. 

When  the  nineteenth  century  opens,  the  three  schools 
of  the  Naturalists,  the  Positivists,  and  the  Grotians  arc 
still  in  the  field,  but  Positivism^  gains  slowly  and 
gradually  the  upper  hand,  until  at  the  end  it  may  b( 
said  to  be  victorious,  without,  however,  being  omni 
potent.  The  most  important  writer^  up  to  1836  ii 
KlUber,  who  may  be  called  a  Positivist  in  the  same 
sense  as  Martens,  for  he  also  applies  the  natural  La\^ 
of  Nations  to  fill  up  the  gaps  of  the  positive.  Wheatoi 
appears  in  1836  with  his  ElementSy  and,  although  ai 
American,  at  once  attracts  the  attention  of  the  whol< 
of  Europe.  He  may  be  called  a  Orotian.  And  th< 
same  may  be  maintained  of  Manning,  whose  treatise 
appeared  in  1839,  and  is  the  first  that  attempts  a  surve] 
of  British  practice  regarding  sea  warfare  based  on  tb 

^  Austin  and  his   followers  who  '  I  do  not  intend  to  disouss  ih 

hold  that  the  rules  of  International  merits  of    writers   on  special  euk 

Law  are  rules  of  '  positive  morality '  jects,  and  I  mention  only  the  authoi 

must  be  considered  Positivists,  al-  of    the    mcfct    important    treatise 

though  they  do  not  agree  to  Later-  which  are  written  in,  or  translate 

national  Law  being  real  law.  into,  English,  French,  or  German. 
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judgmentB  of  Sir  William  Scott  (Lord  Stowell).    HejSter, 
Fhose  book  appeared  in  1844,  is  certainly  a  Positivist, 
although  he  does  not  absolutely  deny  the  Law  of  Nature. 
In  exact  appUcation  of  the  juristic  method,  Hefiter's 
book  excels  all  former  ones,  and  all  the  following  authors 
aie  in  a  sense  standing  on  his  shoulders.    In  Phillimore, 
Great  Britain  sends  in  1854  a  powerful  author  into  the 
azena,  who  may,  on  the  whole,  be  called  a  Positivist  of 
the  same  kind  as  Martens  and  Eliiber.    Generations  to 
come  win  consult  Phillimore's  volumes  on  account  of 
the  vast  amount  of  material  they  contain  and  the  sound 
judgment  they  exhibit.    And  the  same  is  vaUd  with 
T^ard  to  Sir  Travers  Twiss,  whose  first  volume  appeared 
in  1861.    Halleck's  work,  which  appeared  in  the  same 
rear,  is  of  special  importance  as  regards  war,  because 
the  author,  who  was  a  general  in  the  service  of  the 
United  States,  gave  to  this  part  his  special  attention. 
The  next  prominent  author,  the  Italian  Fiore,  who 
published  his  system  in  1865  and  may  be  called  a  Grotian, 
is  certainly  the  most  prominent  ItaUan  author,  and  the 
latest  edition  of  his  work  will  for  a  long  time  to  come  be 
consulted.    Bluntschh,    the   celebrated   Swiss-German 
author,  published  his  book  in  1868 ;   it  must,  in  spite 
of  the  world-wide  fame  of  its  author,  be  consulted  with 
(^ution,  because  it  contains  many  rules  which  are  not 
yet  recognised  rules  of  the  Law  of  Nations.    Calvo_!8 
work,  which  first  appeared  in  1868,  contains  an  invalu- 
able store  of  facts  and  opinions,  but  its  juristic  basis 
is  not  very  exact. 

From  the  seventies  of  the  nineteenth  century  the 
influence  of  the  downfall  of  the  theory  of  the  Law  of 
Nature  becomes  visible  in  the  treatises  on  the  Law  of  \ 

Natioiis,  and  therefore  real  '  positivistic '  treatises  make 
tibeir  appearance.  For  the  Positdvism  of  Zouche, 
Bynker^oek,  Martens,  Eliiber,  Hefiter,  Phillimoie,  and 
Twiss  was  no  real  Positivism,  since  these  authors  recog- 
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nised  a  natural  Law  of  Nations,  although  they  did  not 
make  much  use  of  it.  Real  Positivism  must  entirely 
avoid  a  natural  Law  of  Nations.  We  know,  nowadays 
that  a  Law  of  Nature  does  not  exist*  Just  as  the  so- 
called  natural  philosophy  had  to  give  way  to  real 
natural  science,  so  the  Law  of  Nature  had  to  give  way 
to  jurisprudence,  or  the  philosophy  of  the  positive  law. 
Only  a  positive  ^  Law  of  Nations  can  be  a  branch  of  the 
science  of  law. 

The  first  real  positive  treatise  known  to  me  is  Hart- 
mann's  Institutionen  des  praktischen  Volkerrechts  in 
Fnedenszeiten,  which  appeared  in  1874,  but  is  hardly 
known  outside  Germany.  In  1880  Hall's  treatise 
appeared,  and  at  once  won  the  attentiosToT  the  whole 
world ;  it  is  one  of  the  best  books  on  the  Law  of  Nations 
that  have  ever  been  written.  Lorimer,  whose  two 
volumes  appeared  in  1883  and  IfliSi,  is"a  Naturalist 
pure  and  simple,  but  his  work  is  nevertheless  of  value. 
The  Russian  Martens,  whose  two  volumes  appeared  in 
German  and  French  translations  in  1883-1887,  and  at 
once  put  their  author  in  the  forefront  of  the  authorities, 
certainly  intends  to  be  a  real  Positivist,  but  traces  of 
natural  law  are  nevertheless  now  and  then  to  be  found 
in  his  book.  A  work  of  a  special  kind  is  that  of  Holt- 
zendorfi,  the  first  volume  of  which  appeared  in  1885. 
Holtzendorfi  himself  is  the  editor  and  at  the  same  time 
a  contributor  to  the  work,  but  there  are  many  other 
contributors,  each  of  them  dealing  exhaustively  with  a 
different  part  of  the  Law  of  Nations.  The  copious 
work  of  Pradier-Fod6re,  which  also  began  to  appear  in 

1885,  is  far  from  being  positive,  although  it  has  its 
merits.    Wharton's  three  volumes,  which  appeared  in 

1886,  are  not 'a  treatise,  but  contain  the  international 
practice  of  the  United  States.    Bulmerincq's   book, 

^  On  the  task  and  method  of  the      the  positive  standpoint,  see  Oppen- 
floieooe  of  Inteniational  Law  from      heim  in  A.J,,  ii.  (1908),  pp.  313-356. 
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iiich  appeared  in  1887,  gives  a  good  survey  of  Inter- 
iiatioQal  Law  from  the  positive  point  of  view.  In  1894 
tluee  French  jurists,  Bonfils,  Despagnet,  and  Pi6deh6vre, 
step  into  the  arena ;  their  treatises  are  comprehensive 
and  valuable,  but  not  absolutely  positive.  On  the 
otber  hand,  the  English  authors,  Irftwrence  and  galkett 
vtoee  excellent  manuals  appeared  in  1895,  are  real 
Positiyists.  Of  the  greatest  value  are  the  two  volumes 
of  Riyier  which  appeared  in  1896 ;  they  are  full  of 
sooiui  judgment,  and  will  influence  the  theory  and  prac- 
tice of  International  Law  for  a  long  time  to  come. 
Liszt'sshort  manual,  which  in  its  first  edition  made  its 
appearance  in  1898,  is  positive  throughout,  weU  written, 
aod  suggestive.  UUmann's  work,  which  likewise  ap- 
peared in  its  first  edition  in  1898,  is  an  excellent  and 
compiehensive  treatise  which  thoroughly  discusses  aU 
the  more  important  problems  and  points  from  the 
positive  standpoint.  Hannis  Taylor's  comprehensive 
treatise,  which  appeared  in  1901,  is  likewise  thoroughly 
positive,  and  so  are  the  serviceable  manuals  of  Wilson 
and  Maxey.  Of  great  value  are  the  two  volumes  of 
W^tl^,  which  appeared  in  1904  and  1907;  they 
^present  rather  a  collection  of  thorough  monographs 
^n  a  treatise,  and  will  have  great  and  lasting  influence. 
A  work  of  particular  importance  is  the  ^ijest  of  John 
Bagaett  Moore,  which  appeared  in  1906,  comprises  eight 
volumes,  and  contains  the  international  practice  of  the 
United  States  in  a  much  more  exhaustive  form  than 
tile  work  of  Wharton ;  it  is  an  invaluable  work  which 
^Qst  be  consulted  on  eveiy  subject.  The  same  is  vahd 
^tii  legaid  to  the  three  volumes  of  Nys,  who  may  be 
^^baracterised  as  a  Grotian,  and  whose  work  is  full  of 
information  on  the  historical  and  literary  side  of  the 
problems.  M6rignhac's  work,  the  first  part  of  which 
appeared  in  1905,  is  a  French  treatise  of  value,  but  it  is 
^  yet  completed.    Diena's  work,  which  first  appeared 
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in  1908,  is  an  excellent  short  Italian  manual.  Hershe^ 
volume  is  thoroughly  positive,  and  is  very  valuable  on 
account  of  its  notes,  which  survey  the  literature  grown 
up  around  many  controverted  questions ;  it  appeared 
in  1912.  gtockton's  (hdlines,  which  appealed  in  1914, 
is  a  thoroughly  positive  short  treatise. 


§  60.  COLLECTIONS  OF  TREATIES  i 
(1)  Qbnbral  Collections 

Leibnitz :  Codex  luris  Gentitim  diplomaticus  (1693) ;  Mantissa 
Codids  luris  Gentium  diplomatid  (1700). 

Bernard :  Reoueil  dee  Trait^s,  etc.,  4  vols.  (1700). 

Rymer :  Foedera  etc.  inter  Beges  Angliae  et  alios  quosvis  Im* 
peratores  .  .  .  ab  Anno  1101  ad  nostra  usque  Tempera 
hafaita  aut  tractata,  20  vols.  1704<-1718  (contains  documents 
from  1101-1664). 

Dtmumt :  Corps  universel  diplomatique,  etc.,  8  vols.  (1726-1731). 

Sausset :  Supplement  au  Corps  universel  diplomatique  de 
Dumont,  5  vols.  (1739). 

8chmau8S :  Corpus  luris  Gentium  academicum  (1730). 

Wenck :  Codex  luris  Gentium  recentissimi,  3  vols.  (1781,  1786, 
1796). 

Martens  :  Becueil  de  Trait^s  d' Alliance,  etc.,  8  vols.  (1791-1801) ; 
Nouveau  Becueil  de  Trait^B  d' Alliance,  etc.,  16  vols.  (1817- 
1842)  ;  Nouveaux  Suppl^mens  au  Becueil  de  Traits  et 
d'autres  Actes  remarquables,  etc.,  3  vols.  (1839-1842) ;  Nou- 
veau Becueil  g^n^ral  de  Trait^s,  Conventions  et  autres  Actes 
remarquables,  etc.,  20  vols.  (1843-1876) ;  Nouveau  Becueil 
g6n6ral  de  Trait^s  et  autres  Actes  relatif  s  aux  Bapports  de 
Droit  international ;  Deuxi^me  S6rie,  36  vols.  (1876-1908) ; 
Nouveau  Becueil  g^n^al  de  Trait^s  et  autres  Actes  relatifs 
aux  Bapports  de  Droit  international,  Troiaidme  S6rie,  vol. 
i.  1909,  continued  up  to  date.  Pres^it  editor,  Heinrich 
Triepel,  professor  in  the  University  of  Berlin  in  Germany. 

OMUany :  Diplomatisches  Handbuch,  3  vols.  (1866-1868). 

Martens  et  Cueey :  Becueil  manuel,  etc.,  7  vols.  (1846-1857) ; 
continuation  by  Geffcken,  3  vols.  (1886-1888). 

^  Owing  to  the  World  War,  some  of  the  current  ooUeotions  of  treaties  are 
several  volumes  in  arrear.  ^ 
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and  Foraign  State  Fbpen  (Hertfllet) :  vol.  i.  1811»  oon- 

turned  np  to  date,  one  Tolume  yearly. 
Du  Staatsaichiy :    Sammlnng  der  offidellen  Actenstiicke  zur 

Geschichte  der  Gegenwart,  vol.  i.  1861»  continued  up  to 

date,  one  volume  yearly. 
iichi?6B   diplomatiques :    Becueil    mensuel    de    Diplonmtie, 

d'hiatoiie  et  de  Droit  international,  First  and  Second  Series, 

186M90O,  Third  Series  from  1901  continued  up  to  date 

(4  vob.  yearly), 
fiecneii  international  des  TraitSs  du  XIX«  Sitele :  Edited  by 

DoBcamps,  Renault,  and  Baadevant,   vol.  i.  1916   (more 

Tob.  are  to  appear). 
Beeneil  international  des  Traits  du  XX^  Sidcle :  Edited  by 

Descamps  and  Renault  since  1902. 
Slrupf :  Urkunden  zur  Geschichte  dee  Volkeriechts,  2  vols.  (1911) 
i26»it ;  Les  grands  Trait6s  politiques  depuis  1816  jusqu*4  nos 

Joim.    2nd  ed.  1912. 

(2)  GoLLBonoNs  OF  Enoush  Tbsatibs 

JeMnBon:  CSollection  of  all  the  Treaties,  etc.,  between  Great 
Britain  and  other  Powers  from  1648  to  1783,  3  vols.  (1786). 

Chalmer$ :  A  Collection  of  Maritime  Treaties  of  Great  Britain 
and  other  Powers,  2  vols.  (1790). 

BtrUla :  Ciollection  of  Treaties  and  Conventions  between  Great 
Britain  and  other  Powers,  so  far  as  they  relate  to  Com- 
merce and  Navigation,  etc.  (vol.  i.  1820,  continued  to  date). 

^ty  Series  :  vol.  i.  1892,  and  a  volmne  every  year. 

(3)  CoLUBonoNS  OF  AxEBiOAX  Trxatibs 

ilolhy:  Treaties,  Conventions,  International  Acts,  Protocols 
and  Agreements  between  the  United  States  and  other 
Powers  from  1776  to  1909. 

^<ofa> ;  Becueil  historique  complet  des  Trait^s  de  tons  les  Etats 
de  rAmSrique  Latine  depuis  1493  jusqu*2k  1869.  (There 
aze  also  official  collections  of  treaties  of  Argentina,  Brazil, 
Colombia,  Ck>sta  Bica,  Guatemala,  and  Peru.) 

(4)  CoLLBonoNs  OF  Frsnoh  and  Spanish  Trxatiss 

^  Ckreq :  Becueil  des  Trait^B,  etc.,  conclus  par  La  France  avec 
Poissances  toangdres  depuis  1713  jusqu*4  1904. 

OUvart :  Golecci6n  de  Tratados  de  Espalia  desde  el  Beinado  de 
Isabel  n.  hasta  nuestros  Dias  (1911). 


120         DEVELOPliENT  OF  THE  LAW  OF  NATIONS 

§61.  BIBLIOGRAPHIES 

Onvpteda  :  litteratur  des  geeammten  Volkeneohts,  2  vols.  (1785). 
Kamptz :  Neue  litteratur  des  Volkenechts  seit  1784  (1817). 
Kliiber :  Droit  dee  Gens  modeme  de  I'Europe  (Appendix)  (1819). 
Miru88  :  Das  europaische  Gesandschaftsiecht,  vol.  ii.  (1847). 
Mohl :  Geschichte  und  literatur  des  Staatswis8enscliaften»  vol.  i. 

pp.  337-475  (1865). 
WooUey :  Introduction  to  the  Study  of  Intemational  Law  (Gth 

ed.  1891),  Appendix  I. 
Bivier :  pp.  393-523  of  vol.  i.  of  Holtzendorffs  Handbadi  des 

Volkenechts  (1885). 
Stoerk :   Die  Litteratur  des  intemationalen  Bechts  von  1884- 

1894  (1896). 
Olivart :   Catalogue  d'une  Bibliothdque  de  Droit  intemational 

(1899). 
Nys  :  Le  Droit  intemational,  2nd  ed.  vol.  i.  (1912),  pp.  224-351. 

Exhaustive  current  Bibliographies  are  supplied  by  each  number 
of  the  American  Journal  of  Intemational  Law. 

§  62.  PERIODICALS  ^ 

Revue  de  Droit  intemational  et  de  Legislation  oompar6e.    It 

has  appeared  in  Brussels  since  1869,  one  volume  yearly. 

Present  editor,  Edouard  Rolin. 
Revue  g6n6rale  de  Droit  intemational  public.    It  has  appeared 

in  Paris  since   1894,  one  volume  yearly.    Founder  and 

present  editor,  Paul  Fauchille. 
Zeitschrift  f iir  Internationales  Recht.    It  has  appeared  in  Munich 

and  Leip2dg  since  1891,  one  volume  yearly.    Present  editor, 

Theodor  Niemeyer. 
Annuaire  de  I'lnstitut  de  Droit  intemational,  vol.  i.  1877.    A 

volume  appears  after  each  meeting  of  the  Institute.    The 

Institut  Americain  de  Droit  intemational  also  publishes 

a  volume  yearly  since  1916. 
Kokusaiho-Zasshi,  the  Japanese  Intemational   Law  Review. 

It  has  appeared  in  Tokio  since  1903. 
Revista  de  Dereoho  intemadonal  y  Politica  exterior.    It  has 

appeared  in  Madrid  since  1905,  one  volume  yearly.    Editor, 

Marquis  de  Olivart. 

^  During  the  World  War,  some  of       cation,  or  ohangad  editors.    Details 
the  periodicals  in  enemy  or  occupied      are  not  at  present  available, 
territory  may  have  suspended  publi- 
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Bi?nta  di  Diritto  internasioiiale.  It  has  appealed  in  Rome 
anoe  1906,  one  volume  yearly.  Editors,  D.  Anzilotti  and 
A.  Bicci-Basatti. 

Zeiteehiift  fur  VolkBrrecht.  It  has  appeared  in  Breslau  sinoe 
1906,  one  volume  yearly.  Editors,  formerly  Joseph  KoUer 
aod  L.  Oppenheim,  but  since  1915,  JosejA  Kohler  and  Max 
Fleischman. 

The  Americim  Journal  of  International  Law.  It  has  appeared  in 
Washington  sinoe  1907,  one  volume  yeariy.  Editor,  James 
&own  Soott.    A  Spanish  edition  has  appeared  since  1912. 

Jahibach  fur  Vdlkerrecht.  It  has  appeared  in  Munich  and 
Leipzig  since  1913,  one  volume  yearly.  Editors,  Th. 
Numeyer  and  Earl  Strujyp. 

lik  Tie  intemationale.  It  has  appeared  in  Brusseb  since  1912, 
tivo  volumes  yearly .  Editor8,H.  La  Fontaine  and  PteulOtlet. 

Journal  du  Droit  international.  In  1915  the  scope  of  this 
journal  of  private  International  Law,  founded  in  1874  by 
Edouard  CSunet,  and  still  edited  by  him  in  Paris,  was 
exteoded  so  as  to  cover  public  International  Law. 

EiBayB  and  Notes  concerning  International  Law  frequently 
appear  also  in  the  Arohiv  fur  dSentUches  Recht,  the  Law 
Quarterly  Review,  the  Law  Magazine  and  Review,^  the 
Juridical  Review,  the  Journal  of  the  Society  of  Compara- 
tive Legislation  (now  the  Journal  of  Comparative  Legisla- 
tion and  International  Law),  the  American  Law  Review, 
the  Harvard  Law  Review,  the  Columbia  Law  Review,  the 
Yale  Law  Review,  the  Annalen  des  deutschen  Reichee,  the 
Zdtschiift  fur  das  privat-  und  offentliohe  Recht  der  Gegen- 
wart  (Grimhut),  the  Revue  de  Droit  public  et  de  la  Science 
politique  (Lamaude),  the  Annales  dee  Sciences  politiques,  the 
Archivio  giuridico,  the  Jahrbuch  des  offentlichen  Rechts, 
the  Oesteneichiflche  Zdteohrift  fur  oSentlichee  Recht,  and 
many  others. 

*  Not  published  rinoe  1916. 
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CHAPTER  I 

INTERNATIONAL  PERSONS 

I 
SOVEREIGN  STATES  AS  INTERNATIONAL  PERSONS 

Vftttel,  i.  91  1.12-.HftU.  I  1— LawrenM,  |  37-43->PhilUmon,  i.  H  61-68-. 
TwiBB,  i.  »  1-11— Taylor,  §  117— Walker,  f  1— Wesilake.  i.  pp.  1-6, 
20>2S^-Whesion,  H  16-21— Henhey,  No«.  87-05— Ullmann,  |  19— 
Heflfier,  §  15— Aoltaendorff  in  HoUtMdorf,  ii.  pp.  5-11— Bonfils,  Not. 
160-164— Despagnet,  No«.  69-74— PrAdier-Fod^i^,  i.  Nob.  43-81— NyB, 
i.  pp.  352-382— Rivier,  i.  f  3— Galvo,  i.  il  39-41— Fiore,  i.  Nob.  305- 
309,  and  Code,  Nob.  56-82— MarteoB,  i.  f§  53-54— Mirignhao,  i.  pp. 
114-232,  and  ii.  pp.  5,  154-221— Moore,  L  S  3. 

§63.  The   conception   of   International   Persons   is  Real  and 
d^ed  from  the  conception  of  the  Law  of  Nations.  ^^raT-^ 
As  this  law  is  the  body  of  rules  which  the  civilised  S^°^ 
States  consider  l^lly  binding  in  their  intercourse, 
e^eiy  State  which  belongs  to  the  civilised  States,  and 
is,  therefore,  a  member  of  the  Family  of  Nations,  is 
^  International  Person.    And  since  now  the  Family  of 
Nations  has  become  an  organised  community  under  the 
luone  of  the  League  of  Nations  with  distinctive  inter- 
national rights  and  duties  of  its  own,  the  League  of 
Nations  is  an  Litemational  Person  sui  generis  besides 
the  several  States.    But  apart  from  the  League  of 
Nations,  sovereign  States  exclusively  are  International 
Per8ons--«.e.  subjects  of  International  Law.    There  are, 
Wever,  as  will  be  seen,  full  and  not-full  sovereign 

States.     Foil   sovereign   States  are  perfect,  not-fuU 

itt 
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sovereign  States  are  imperfect  International  Persons, 
for  not-full  sovereign  States  are  for  some  parts  only 
s^bjects  01  International  Law. 

In  contradistinction  to  sovereign  States  which  are 
real,  there  are  also  apparent,  but  not  real,  International 
Persons — such  as  Confederations  of  States,  insurgents 
recognised  as  a  belligerent  Power  in  a  civil  war,  and  the 
Holy  See.    All  these  are  not,  as  will  be  seen,^  real  sub- 
jects of  International  Law,  but  in  some  points  are 
treated  as  though  they  were  International  Persons, 
without  thereby  becoming  members  of  the  Family  of 
Nations.    Nor  do  self-governing  Dominions,  such  as 
Canada  or  Australia,   bear   the  character  of   Inter- 
national Persons   in   consequence    of    the  fact    that 
they  are  for  some  points  treated  as  though  they  were 
sovereign  States,  for  instance,  by  being  granted  a  vote 
of  their  own  in  the  Universal  Postal  Union,  or  by 
being  admitted  as  members  of  the  League  of  Nations 
side  by  side  with  the  mother  country.* 
It  must  be  specially  mentioned  that  the  character 
.  of  a  subject  of  the  Law  of  Nations  and  of  an  Inter- 
national Person  can  be  attributed  neither  to  monarchs, 
diplomatic  envoys,  private  individuals,  nor  churches, 
nor  to  chartered  companies,  nor  to  organised  wandering 
tribes.^    Nor  is  it  admissible  to  distinguish^  between 
States  as  normal^  and  other  poUtical  entities,  as  for 
instance    the    Roman   Catholic   Church,   as   artificial 
subjects  of  International  Law. 
Conoep-       §  64.  A  State  proper — ^in  contradistinction  to  colonies 
**®and  Dominions  2 — ^is  in  existence  when  a  people  is 


tion  of  the 
State. 


^  See  beloW)  §  88  (Confederations 
of  States),  §  106  (Holy  See),  and 
vol.  ii.  §§  69  and  76  (Insurgents). 

*  But  see  below,  §§  94  (a)  and  {h), 

*  Most  jurists  agree  with  this 
opinion,  but  there  are  some  who 
disagree.  Thus,  for  instance,  Hefiter 
(§    48)    claims    for    monarohs    the 


character  of  subjects  of  the  Law  oi 
Nations ;  Lawrence  (§  42)  oUums  that 
characterf or  corporations ;  and  West 
lake.  Papers^  p.  2,  and  Fiore,  Codt^ 
Nob.  50,  60-69,  claim  it  for  iadi 
viduals.  The  matter  will  be  dis 
cussed  below  in  §§  288-290,  344,  384 
*  This  is  the  opinion  of  Gidel  fi 
i2.<?.,  zviii.  (1911),  p.  604. 
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settled  in  a  country  under  its  own  sovereign  Govern- 
ment. The  conditions  which  must  obtain  for  the 
ex^tence  of  a  State  are  therefore  four : 

There  must,  first,  be  a  peojiie.  A  people  is  an  aggre- 
gate of  individuals  of  both  sezes  who  hve  together  as 
a  community  in  spite  of  the  fact  that  they  may  belong 
to  different  races  or  creeds,  or  be  of  different  colour. 

There  must,  secondly,  be  a  caunlry  in  which  the 
people  has  settled  down.  A  wandering  people,  such  as 
the  Jews  were  whilst  in  the  desert  for  forty  years  before 
^eir  conquest  of  the  Holy  Land,  is  not  a  State.  But 
it  matters  not  whether  the  country  is  small  or  large ; 
it  may  consist,  as  in  the  case  of  city  States,  of  one 
town  only. 

There  must,  thirdly,  be  a  Government — ^that  is,  one 
or  more  persons  who  are  the  representatives  of  the 
people,  and  rule  according  to  the  law  of  the  land.  An 
anarchistic  community  is  not  a  State. 

There  must,  fourthly  and  lastly,  be  a  sovereign 
Government.  Sovereignty  is  supreme  authority,  an 
audLOiity  which  is  independent  of  any  other  earthly 
authority.  Sovereignly  in  the  strict  and  narrowest 
sense  of  the  term  impUes,  therefore,  independence  all 
round,  within  and  without  the  borders  of  the  country. 

§  65.  A  State  in  its  normal  appearance  does  possess  Not-fuU 
independence  all  round,  and  therefore  full  sovereignty,  suiu^^ 
Tet  there  are  States  in  existence  which  certainly  do 
not  possess  full  sovereignty,  and  are  therefore  named 
not-full  sovereign  States.  All  States  which  are  under 
tiie  suzerainty  or  under  the  protectorate  of  another 
State,  or  are  member-States  of  a  so-called  Federal  State, 
bebng  to  this  group.  AU  of  them  possess  supreme 
authority  and  independence  with  regard  to  a  part  of 
the  tasks  of  a  State,  whereas  with  regard  to  another 
jnrt  the^  jure  under  the  authority  of  another  State. 
Hence  it  is  that  the  question  is  disputed  whether  such 
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not-full  sovereign  States  can  be  International  Persons 
and  subjects  of  the  Law  of  Nations  at  all.^ 

That  they  cannot  be  fuU,  perfect,  and  normal  sub- 
jects of  International  Law  there  is  no  doubt.  But  it 
is  wrong  to  maintain  that  they  can  have  no  international 
position  whatever,  and  can  never  be  members  of  the 
Family  of  Nations  at  all.  If  we  look  at  the  matter  as 
it  really  stands,  we  observe  that  they  in  fact  often 
enjoy  in  many  points  the  rights,  and  fulfil  in  other  points 
the  duties,  of  International  Persons.  They  often  send 
and  receive  diplomatic  envoys,  or  at  least  consuls.  They 
often  conclude  commercial  or  other  international  treaties. 
Their  monarchs  enjoy  the  privileges  which,  according  to 
the  Law  of  Nations,  the  Municipal  Laws  of  the  different 
States  must  grant  to  the  monarchs  of  foreign  States. 
No  other  explanation  of  these  and  similar  facts  can  be 
given  except  that  these  not-full  sovereign  States  are 
in  some  way  or  another  International  Persons  and 
subjects  of  International  Law.  Such  imperfect  Inter- 
national Personality  is,  of  course,  an  anomaly ;  but  the 
very  existence  of  States  without  full  sovereignty  is  an 
anomaly  in  itself.  And  history  teaches  that  States 
without  full  sovereignty  have  no  durability,  since  they 
either  gain  in  time  full  sovereignty  or  disappear  totaUy 
as  separate  States,  and  become  mere  provinces  of  other 
States.  So  anomalous  are  these  not-full  sovereign 
States  that  no  hard-and-fast  general  rule  can  be  laid 
down  with  regard  to  their  position  within  the  Family 
of  Nations,  since  everything  depends  upon  the  special 
case.  What  may  be  said  in  general  concerning  all  the 
States  without  full  sovereignly  is  that  their  position 


^  The  question  will  be  disooased  sidered  as  International  Persons  at 

again  below,  ^  89,   91,   93,   with  alL     Westlake,  i.  p.  21,  answers  it 

regard   to   eaoh    kind    of    not-full  affirmatively  by  stating :  '  It  is  not 

wovvnifxi   states.     The   object   of  necessary  for  a  State  to  be  inde- 

disoussion    here    is    the    question  pendent  in  order  to  be  a  State  of 

^ribathar  sooh  States  oan  be  coo-  tntemational  Law.' 
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within  the  Family  of  Nations,  if  any,  is  always  more 
Of  less  overshadowed  by  other  States. 

§  66.  The  distinction  between  States  full  sovereign  Divisi- 
and  not-full  sovereign  is  based  upon  the  opinion  that  ^l  ^^ 
soYereignty  is  divisible,  so  that  the  powers  connected  ^^^^l^ 
with  sovereignty  need  not  necessarily  be  united  in  one 
hand.  But  many  jurists  deny  the  divisibility  of  sove- 
wgatyy  and  maintain  that  a  State  is  either  sovereign  or 
not.  They  deny  that  sovereignty  is  a  characteristic  of 
every  State,  and  of  the  membership  of  the  Family  of 
Nations.  It  is  therefore  necessary  to  face  the  con- 
ception of  sovereignty  more  closely.  And  it  will  be 
%en  that  there  exists  perhaps  no  conception,  the  mean- 
ing of  which  is  more  controversial  than  that  of  sove- 
reignty. It  is  an  indisputable  fact  that  this  conception, 
horn  the  moment  when  it  was  introduced  into  political 
science  until  the  present  day,  has  never  had  a  meaning 
which  was  universally  agreed  upon.^ 

§67.  The   term    sovereignty   was    introduced   into  Meaning 
poUtfeal  science  by  Bodin  in  his  celebrated  work,  De^^tyin 
h  Bepubliquey  which  appeared  in  1577.    Before  Bodin,  ^  su- 
at  the  end  of  the  Middle  Ages,  the  word  souverain  ^  was  and 
used  in  France  for  an  authority,  pohtical  or  other,  which  ^"X 
had  no  other  authority  above  itself.    Thus  the  highest  Centuries. 
a)urt8  were  called  Cours  Souveraines.    Bodin,  however, 
gave  quite  a  new  meaning  to  the  old  conception.    Being 
under  the  influence  of,  and  in  favour  of,  the  policy  of  cen- 
tiatisation  initiated  by  Louis  xi.  of  France  (1461-1483), 
the  founder  of  French  absolutism,  he  defined  sovereignty 
as  '  the  absolute  and  perpetual  power  within  a  State/ 

^  Tbe  literature  upon  soTereignty  Merriam,  Hittory  of  the  Theory  qf 

iaezteosiTe.    The  following  authors  Sovtrti^y  9%nee   Rouueau  (1900); 

pve  a  sonrey  of  tiie  opiniona  of  the  Rehm,  AUgemHne  StaaUUhrt  (1899), 

^Sseent  writers:  —  Landman,   Der  §§   10-16.      See  also  Maine,   EaHy 

nonen^MtaUibegrif  ^  den  framd-  InUUutioni,  pp.  342-400. 

Theoreiihern  (1896) ;    Book,  *  Soyverain  is  derived  either  from 


Der  SoineraniUdUbegrif  von  Bodin      the  Tjatin  evperantu  or  from  iuprema 
Him  Friedfieh  dem  Oroeeen  (1897) ;      poU$ta$. 

VOU  I.  I 
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According  to  Bodin,  such  power  is  the  supreme  power 
witliin  a  State  without  any  restriction  whatever  except 
the  Commandments  of  God  and  the  Law  of  Nature.  No 
constitution  can  limit  sovereignty,  which  is  an  attribute 
of  the  king  in  a  monarchy,  and  of  the  people  in  a 
democracy.  A  sovereign  is  above  positive  law.  A 
contract  is  only  binding  upon  the  sovereign,  because 
the  Law  of  Nature  commands  that  a  contract  shall  be 
binding.! 

The  conception  of  sovereignty  thus  introduced  was 
at  once  accepted  by  writers  on  politics  of  the  sixteenth 
century,  but  the  majority  of  these  writers  taught  that 
sovereignty  could  be  restricted  by  a  constitution  and 
by  positive  law.  Thus  at  once  a  somewhat  weaker 
conception  of  sovereignty  than  that  of  Bodin  made  its 
appearance.  On  the  other  hand,  in  the  seventeenth 
century,  Hobbes  went  even  beyond  Bodin,  maintaining  * 
that  a  sovereign  was  not  bound  by  anything,  and  had 
a  right  over  everything,  even  over  religion.  Whereas  a 
good  many  pubUcists  followed  Hobbes,  others,  especially 
Puf  endorf ,  denied,  in  contradistinction  to  Hobbes,  that 
sovereignty  involves  onmipotence.  /According  to  Puf  en- 
dorf,  sovereignty  is  the  supreme  power  in  a  State,  but 
not  absolute  power,  and  sovereignty  may  well  be  con- 
stitutionally restricted.^^  Yet  in  spite  of  all  the  differ- 
ences in  defining  sovereignty,  all  authors  of  the  sixteenth 
and  seventeenth  centuries  agree  that  sovereignty  is  in- 
divisible, and  contains  the  centralisation  of  all  power 
in  the  hands  of  the  sovereign,  whether  a  monarch  or 
the  people  itself  in  a  republic.  Yet  the  way  for  another 
conception  of  sovereignty  is  prepared  by  Locke,  whose 
TvH)  Treatises  on  Qwernmeint  appeared  in  1689,  and 
paved  the  way  for  the  doctrine  that  the  State  itself 

*  See  Bodin,  DelaRipMique,  i. o.  8.  *  See  Pufendorf ,  De  Jure  Naturat 

*  See   Hobbes,    De    Owe^    o.    6»       et  Gentium,  vii.  o.  6,  §§  1-18. 
SS  1216. 
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k  the  oiiginal  sovereign,  and  that  all  supreme  powers 
of  the  Gk>vemment  are  derived  from  this  sovereignty 
of  the  State. 

§68.  In  the  eighteenth  century  matters  changed  MeMung 
again.  The  fact  that  the  several  hundred  reigning  ^^^' 
princes  of  the  member-States  of  the  Qerman  Empire  ^^ 
had  in  practice,  although  not  theoretically,  become  teen^ 
more  or  less  independent  since  the  Westphalian  Peace  ^°^'*^- 
mforced  the  necessity  upon  pubUcists  of  recognising 
a  distinction  between  an  absolute,  perfect,  full  sove- 
reignty, on  the  one  hand,  and,  on  the  other,  a  relative, 
unperf ect,  not-full  or  half  sovereignty.  Absolute  and 
foil  sovereignly  was  attributed  to  those  monarchs  who 
enjoyed  an  unqualified  independence  within  and  with- 
out their  States.  Relative  and  not-full  sovereignty,  or 
half  sover^gnty,  was  attributed  to  those  monarchs  who 
were,  in  various  points  of  internal  or  foreign  affairs  of 
state,  more  or  less  dependent  upon  other  monarchs. 
By  this  distinction  the  divisibility  of  sovereignty  was 
leoc^nised.  And  when  in  1787  the  United  States  of 
America  turned  from  a  Confederation  of  States  into  a 
Federal  State,  the  division  of  sovereignty  between  the 
sovereign  Federal  State  and  the  sovereign  member- 
States  appeared.  But  it  cannot  be  maintained  that 
divisibiUty  of  sovereignty  was  universally  recognised 
in  the  eighteenth  century.  It  suffices  to  mention 
Rousseau,  whose  Conbrat  Social  appeared  in  1762,' 
and  defended  again  the  indivisibih^  of  sovereignty. 
Rousseau's  conception  of  sovereignty  is  essentially  that 
of  Hobbes,  since  it  contains  absolute  supreme  power, 
but  differs  in  so  far  as,  according  to  Rousseau,  sove- 
reignty belongs  to  the  people  only  and  exclusively,  is 
inalienable,  and  therefore  cannot  be  transferred  from 
the  people  to  any  organ  of  the  State. 

§69.  D    ing  the  nineteenth  century  three  different 
factors  of  great  practical  importance  exercise  their 
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Meaning  influence    on    the    history    of     the    conception    of 

reignty  in  Sovereignty. 

to^^^^*"      The  first  factor  is  that,  with  the  exception  of  Russia, 

Century,  all  civilised  Christian  monarchies  during  this  period 
turn  into  constitutional  monarchies.  Thus  identifica- 
tion in  practice  of  sovereignty  with  absolutism  belongs 
to  the  past,  and  the  fact  is  during  the  nineteenth 
century  generally  recognised  that  a  sovereign  monarch 
may  weU  be  restricted  in  the  exercise  of  his  powers  by 
a  constitution  and  positive  law. 

The  second  factor  is,  that  the  example  of  a 
Federal  State  set  by  the  United  States  is  followed  by 
Switzerland,  Grermany,  and  others.  The  Constitution 
of  Switzerland  (Art.  I.)  declares  decidedly  that  the 
member-States  of  the  Federal  State  remain  sovereign 
States,  thus  indirectly  recognising  the  divisibility  of 
sovereignty  between  the  member-States  and  the  Federal 
State  according  to  different  matters. 

The  third  and  most  important  factor  is,  that  the 
science  of  politics  learns  to  distinguish  between  sove- 
reignty of  the  State  and  sovereignty  of  the  organ 
which  exercises  the  powers  of  the  State.  The  majority 
of  pubhcists  teach  henceforth  that  neither  the  monarch, 
nor  Parhament,  nor  the  people  is  originally  sovereign 
in  a  State,  but  the  State  itself.  Sovereignty,  we  say 
nowadays,  is  a  natural  attribute  of  every  State  as  a 
State.  But  a  State,  as  a  Juristic  Person,  wants  organs 
to  exercise  its  powers.  The  organ  or  organs  which 
exercise  for  the  State  powers  connected  with  sovereignty 
are  said  to  be  sovereign  themselves ;  yet  it  is  obvious 
that  this  sovereignty  of  the  organ  is  derived  from  the 
sovereignty  of  the  State.  And  it  is  likewise  obvious 
that  the  sovereignty  of  a  State  may  be  exercised  by  the 
combined  action  of  several  organs,  as,  for  instance,  in 
Great  Britain,  King  and  Parhament  are  the  joint  admini- 
strators of  the  sovereignty  of  the  State.    And  it  is, 
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tlurdlj,  obvious  that  a  State  can,  as  regards  certain 
matters,  have  its  sovereignty  exercised  by  one  organ, 
and  as  regards  other  matters  by  another  organ. 

In  spite  of  this  condition  of  things,  the  old  contro- 
versy regarding  divisibility  of  sovereignty  has  by  no 
means  died  oat.  It  acquired  a  faresh  stimulus,  on  the 
one  hand,  through  Switzerland  and  Grermany  turning 
into  Federal  States,  and,  on  the  other,  through  the 
conflict  between  the  United  States  of  America  and  her 
Southern  member-States.  The  theory  of  the  con- 
cniient  sovereignty  of  the  Federal  State  and  its  member- 
States,  as  defended  by  The  Federalist  (Alexander 
Hamilton,  James  Madison,  and  John  Jay)  in  1787,  was 
in  Germany  taken  up  by  Waitz,^  whom  numerous 
pnbKcists  followed.  The  theory  of  the  indivisibiUty 
of  sovereignty  was  defended  by  Calhoun,^  and  many 
Eniopean  publicists  followed  him  in  time. 

§  70.  From  the  foregoing  sketch  of  the  history  of  Result  of 
the  conception  of  sovereignty  it  becomes  apparent  that  ^^y 
there  is  not,  and  never  was,  unanimity  regarding  this  ^^^^ 
conception.     It  is  therefore  no  wonder  that  the  en-reignty. 
deavour  has  been  made  to  eliminate  the  conception  of 
sovereignty  from  the  science  of  poUtics  altogether,  and 
likewise  to  eliminate  sovereignty  as  a  necessary  char- 
acteristic of  statehood,  so  that  States  with  and  without 
sovereignty  would  in  consequence  be  distinguishable. 
It  is  a  fact  that  sovereignty  is  a  term  used  without  any 
well-recognised  meaning  except  that  of  supreme  author- 
ity.   Under  these  circumstances  those  who  do  not 
want  to  interfere  in  a  mere  scholastic  controversy  must 
<^%  to  the  facts  of  life  and  the  practical,  though 
abflormal  and  illogical,  condition  of  affairs.    As  there 
^  ?pe  no  doubt  about  the  fact  that  there  are  semi- 
indent  States  in  existence,  it  may  well  be  main- 
that  sovereignty  is  divisible. 

folitik  (1862).  *  A  DisquiiUion  an  Oovemment  (1851). 


K 


1 


134  INTEBNATIONAL  PERSONS 


II 

RECOGNITION  OP  STATES  AS  INTERNATIONAL  PERSONS 

HaU,  §1  2  and  29— Lawrenoe,  §§  44^7— Phillimore,  ii.  §§  10-22— Taylor,  §§ 
163-160— Walker,  §  1— Westlake,  i.  pp.  49-68— Wheaton,  §  27— Moore, 
i.  §§  27-76— Henhey,  Nob.  110-128— Bluntsohli,  §§  28-38— Hartmann, 
§  11— Heffter,  §  23— Holtcendorff  in  HoUzeniorff,  ii.  pp.  18-33— lint, 
§  6,  iv.— UUmann,  §§  29-30— Bonfils,  Nos.  196-213— Despagnet,  Nos. 
79-86— Pradier-Fod6r6,  i.  Nos.  136-146— Nys,  i.  pp.  73-120— MArignhac, 
i.  pp.  320-330— Rivier,  i.  pp.  67-61— Calvo,  i.  §§  87-98— Fiore,  i.  Noe. 
310-320,  and  Code,  Nos.  166-182— Martens,  i.  §§  63-64— Le  Normand, 
La  BeeownaiaMnce  intemtUionale  et  us  divenet  Applications  (1899)— 
Borohard,  §  86. 

i 

Reoogni-      §  71.  As  the  basis  of  the  Law  of  Nations  is  the  common 
ditiOTi  of*  consent  of  the  civilised  States,  statehood  alone  ^oes 
SiTc^the  ^Q*  ffl^ply  membership  of    the    Family  of    Nations. 
Family  of  There  are  States  in  existence,  although  their  number 
*  *^""'   decreases  gradually,  which  are  not,  or  not  fully,  members 
of  that  family,  because  their  civilisation,  if  any,  does 
not  enable  them  and  their  subjects  to  act  in  conformity 
with  the  principles  of  International  Law.    Those  States 
which  are  members  are  either  original  members  because 
the  Law  of  Nations  grew  up  gradually  between  them 
through  custom  and  treaties,  or  they  are  members  which 
have  been  recognised  by  the  body  of  members  already 
in  existence  when  they  were  bom,^    For  every  State 
that  is  not  already,  but  wants  to  be,  a  member,  recog- 
k       nition  is  therefore  necessary.     A  State  is,  and^QOBjeSj^ 
"y^'^an  International  Person  thro^^^ecognitioB  i^iljand 
V^  "exclusivelyT^  \ 

^^^     Manywritera  do  not  agree  with  this  opinion.     They 
j:1    maintain  that,  if  a  new  civilised  State  comes  into  i^xist- 
ence  either  by  breaking  ofi  from  an  existing  recogioised 
State,  as  Belgium  did  in  1831,  or  otherwise,  suchl  new 
State  enters  of  nght  into  the  Family  of  Nation^  and 

'  See  above,  §§  27  and  28. 
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Iiecomes  of  ri^t  an  International  Person.^  They  do 
ziot  deny  that  in  practice  such  recognition  is  necessary 
to  enable  every  new  State  to  enter  into  official  inter- 
oouise  with  other  States.  Yet  they  assert  that  theo- 
leticalty  every  new  State  becomes  a  member  of  the 
FamDy  of  Nations  ipso  facto  by  its  rising  into  existence, 
aod  that  recognition  supplies  only  the  necessary  evi- 
dffloe  for  this  &tct. 

If  tiie  real  facts  of  international  life  are  taken  into 
coDsideration,  this  opinion  cannot  stand.  It  is  a  rule 
of  International  Law  that  no  new  State  has  a  right 
as  against  other  States  to  be  recognised  by  them,  and 
that  no  State  has  a  duty  to  recognise  a  new  State. 
It  is  generally  agreed  that  a  new  State  before  its  recog- 
mtion  cannot  claim  any  right  which  a  member  of  the 
Family  of  Nations  has  as  against  other  members.  It  can, 
tlierefore,  not  be  seen  what  the  function  of  recognition 
could  be,  if  a  State  entered  at  its  birth  really  of  right 
into  the  memb^»hip  of  the  Family  of  Nations.  There 
is  no  doubt  that  statehood  itself  is  independent  of  recog- 
nition. International  LagLdoes  not  say  that  a  State 
is  not  in  existence  as  long  as  it  is  not  recognised,  but  it 
jj^  no  notic4»  of  it  before^te^jecqgdtion.  Through 
i^(X)gnition  only  and  exclusively  a  State  becomes  an 

International  Person  and  a  subject  of  International 

Law. 

§  72.  Becognition  is  the  act  through  which  it  becomes  Mode  of 
ftppajcent  that  an  old  State  is  ready  to  deal  with  a  new  £^^' 
State  as  an  International  Person  and  a  member  of  the 
Family  of  Nations.  Recognition  is  given  either  ex- 
pieasly  or  implicitly.  If  a  new  State  asks  formally  for 
^^Gognition  and  receives  it  in  a  formal  declaration  of 
^y  kind,  it  receives  express  recognition.  On  the  other 
1^  recognition  is  implicitiy  and  indirectly  given  when 

J  See,  for  imtanoe.  Hall,  §§  2  and      Rivier,  i.  p.  07 ;  Heilboni  in  Stier- 
9;  mhunn,  f  30 ;  Qareis,  p.  64 ;      8<mdo^  L  p.  58. 
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an  old  State  enters  officially  into  intercourse  with  the 
new,  be  it  by  sending  or  receiving  a  diplomatic  envoy,^ 
or  by  concluding  a  treaty,  or  by  any  other  act  through 
which  it  becomes  apparent  that  the  new  State  is  actually 
treated  as  an  International  Person. 

But  no  new  State  has  by  International  Law  a  right 
to  demand  recognition,  although  in  practice  such  recog- 
nition camiot  Tthe  long  rii  be  withheld,  because 
without  it  there  is  no  possibility  of  entering  into  inter- 
course with  the  new  State.  The  interests  of  the  old 
States  must  sufier  quite  as  much  as  those  of  the  new 
State,  if  recognition  is  for  any  length  of  time  refused, 
and  in  practice  these  interests  in  time  enforce  either 
express  or  impUcit  recognition.  History  nevertheless 
records  many  cases  of  deferred  recognition,''  and, 
apart  from  other  proof,  it  becomes  thereby  apparent 
that  the  granting  or  the  denial  of  recognition^  not 
a  matter  of  International  Law  but  of  international 
poUcy. 

It  must  be  specially  mentioned  that  recognition  by 

oi)e  State  is  not  at  all  binding  upon  other  States,  so 

that  they  must  follow  suit.    But  in.  practice  such  an 

example,  if  set  by  one  or  more  Great  Powers  and  at  a 

time  when  the  new  State  is  really  established  on  a  sound 

basis,  will  make  many  other  States  at  a  later  period 

give  their  recognition  too. 

Reoogni-       §  73.  Recognition  will,  as  a  rule,  be  given  without 

doncS-  ^'^any  conditions  whatever,  provided  the  new  State  is 

tions,       safely  and  permanently  estabUshed.     Since,  however, 

the  granting  of  recognition  is  a  matter  of  pohcy,  and 

not  of  law,  nothing  prevents  an  old  State  from  making 

.   the  recognition  of^a  new  State  dependent  upon  the 

latter  fulfilling  certain  conditions.     Thus  the  Powers 

assembled  at  the  Berlin  Congress  in  1878  recognised 

^  Whether  the  sending  of  a  consul  *  See  the    oases   enumerated  by 

involves    recognition    is    discussed       Rivier,  i.  p.  68. 
below,  §  428. 
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Bolgaiia,  Montenegro^  Serbia,  and  Roumania  under  the 
condition  only  that  these  States  should  not  ^  impose  any 
lel^ons  disabilities  on  any  of  their  subjects.^  The 
meaning  of  such  conditional  recognition  Is  not  that 
leoognition  can  be  withdrawn  in  case  the  condition  is 
not  complied  with.  The  nature  of  the  thing  makes 
lecognition,  if  once  given,  incapable  of  withdrawal. 
But  conditional  recognition,  if  accepted  by  the  new 
State,  imposes  the  internationally  legal  duty  upon  such 
State  of  complying  with  the  condition ;  f aiUng  which  a 
ri^t  of  intervention  is  given  to  the  other  party  for  the 
pnipose  of  making  the  recognised  State  comply  with 
&e  imposed  condition. 

§  74.  Recognition  is  of  special  importance  in  those  Reoogni- 
cases  where  a  new  State  tnea  to  establish  itself  by  ^^^ 
breaking  off  from  an  existing;  State  in  the  course  of  a  *?4  p"" 
levoSn.    And  here  the  question  is  material  whether  "•"*•*•• 
&  new  State  has  really  already  safely  and  permanently 
^blished  itself,  or  only  makes  efforts  to  this  end 
without  having  already  succeeded.    That  in  every  case 
of  civO  war  a  foreign  State  can  recognise  the  insurgents  ^ 
as  a  belligerent  Power  if  they  succeed  in  keeping  a  part 
of  the  country  in  their  hands,  set  up  a  Government  of 
their  own,  and  conduct  their  miUtary  operations  accord- 
^  to  the  laws  of  war  there  is  no  doubt.    But  between 
this  recognition  as  a  belligerent  Power  and  the  recog- 
nition of  these  insurgents  and  their  part  of  the  country 
^  a  new  State,  there  is  a  broad  and  deep  gulf.    And  the 
question  is  precisely  at  what  exact  time  recognition  of 
^  new  State  may  be  given  instead  of  the  recognition  as 
a  belligerent  Power.    For  an  untimely  and  precipitate 
i^gnition  as  a  new  State  is  a  violation  of  the  dignity 

.   This  ooodition  contains  a  reatric-       Treaty  of  Berlin  of  1878,  in  Martens, 
^  on  the  personal  supremacy  of       N.RM,^  2nd  Ser.  iii.  p.  449. 
^  i«8pectiYe  States.     See  below,  '  The  question  of  recognition  of 

^^^-  the   belligerency   of    insurgents    is 

exhaustively  treated  by  Westlake,  i. 
See  Arts.  5, 27,  35,  and  44  of  the       pp.  50-67. 
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of  the  mother-State,  to  which  the  latter  need  not 
patiently  submit.  It  is  frequently  maintained  that 
^ch  untimely  recognition  clprises  an  intervention. 
But  this  is  not  correct,  since  intervention  is  (see  below, 
§  134)  dictatorial  interference  in  the  affairs  of  another 
State. 

In  spite  of  the  importance  of  the  question,  no  hard- 
and-fast  rule  can  be  laid  down  as  r^ards  the  time 
when  it  can  be  said  that  a  State  created  by  revolution 
has  established  itself  safely  and  permanentiy.  Indica- 
tion of  such  safe  and  permanent  establishment  may 
be  found  either  in  the  fact  that  the  revolutionary 
State  has  utterly  defeated  the  mother-State,  or  that 
the  mother-State  has  ceased  to  make  efforts  to  subdue 
the  revolutionary  State,  or  even  that  the  mother-State, 
in  spite  of  its  efforts,  is  apparently  incapable  of  bringing 
the  revolutionary  back  under  its  sway.^  Of  course,  as 
soon  as  the  mother-State  itself  recognises  the  new 
State,  there  is  no  reason  for  other  States  to  withhold 
any  longer  their  recognition,  although  they  have  even 
then  no  legal  obligation  to  grant  it. 

The  breaking-off  of  the  American  States  from  their 
European  mother-States  furnishes  many  illustrative 
examples.  Thus  the  recognition  of  the  United  States 
by  France  in  1778  was  precipitate.  But  when  in  1782 
Bngland  herself  recognised  the  independence  of  the 
United  States,  other  States  could  accord  recognition 
too  without  giving  offence  to  England.  Again,  when 
the  South  American  colonies  of  Spain  declared  their 
independence  in  1810,  no  Power  recognised  the  new 
States  for  many  years.  When,  however,  it  became 
apparent  that  Spain,  although  she  still  kept  up  her 
ckdms,  was  not  able  to  restore  her  sway,  tiie  United 

^  When,  in  1903,  Panama  fell  away  publio  as  an  independent  State.  For 
from  Colombia,  the  United  States  the  motives  of  this  quick  action,  see 
immediately  recognised  the  new  Re-       Moore,  iii.  §  344,  pp.  M  and  following. 
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^tes  recognised  the  new  States  in  1822,  and  England 
followed  the  example  in  1824  and  1825.^ 

§  75.  Recognition  of  a  new  State  must  not  be  con-  state 
fomided  with  other  recognitions.     Recognition  of  in-^^^^' 
suigentB  as  a  belligerent  Power  has  already  been  men-^;^*^ 
tioned.     Besides  this,  recogmtion  of  a  change  in  theoth«r 
headship  of  a  State,^  or  in  the  form  of  its  Government,  uoo?^ 
or  of  a  change  in  the  title  of  an  old  State,  are  matters  of 
importance.    But  the  granting  or  refusing  of  these 
recognitions  has  nothing  to  do  with  recognition  of  the 
State  itself.     If  a  foreign  State  refuses  the  recognition 
of  a  new  head,  or  of  a  change  in  the  form  of  the  Gtovem- 
ment  of  an  old  State,  the  latter  does  not  thereby  lose 
its  recogmtion  as  an  International  Person^  although 
DO  official  intercourse  is  henceforth  possible  between 
the  two  States  as  long  as  recognition  is  not  given  either 
e^ieesly  or  tacitly.    And  if  recognition  of  a  new  title  • 
ofan  old  iState^is  refused,  the  only  consequence  is  that 
such  State  cannot  claim  any  privileges  connected  with 
the  new  title.    However  this  may  be,  if  a  State  has  not 
recognised  insurgents  in  a  foreign  State  as  a  belligerent 
Power,  or  has  not  recognised  the  new  head  or  a  change 
in  the  form  of  Government  of  a  foreign  State,  the 
courts^  of  the  State  refusiog  recognition  cannot  on 
their   own  account  grant  such  recognition,  which  is 
purely  a  matter  for  their  Grovemment. 

^  See     Gibbs,     JRecognUion :      a  *  See  below,  §  842. 

C&oyiter  from    the    History   of  the  *  See  below.  §  119. 

J^orih  American  and  South  Ameri-  «  Thompson,  v.  PowUm,   (1828)  2 

Staia  (JM3),  and  Moore,  i.  §§       Slmotu  194 ;   KmneU  v.  Chambers^ 

(1852)  14  Howard  38. 
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CHANGES  IN  THE  CONDITION  OP  INTERNATIONAL 

PERSONS 


Import- 
ant in 
oontra- 
distinc- 
tion  to 
Indif- 
ferent 


GrotiuB,  it  o.  9,  §§  5-15— Pufendorf,  viii.  o,  12— Vattel,  1.  §  11— Hall,  §  2— 
Halleok,  i.  pp.  96-99— PhiUimore,  i.  §§  124-137- Taylor,  §  163— West- 
lake,  i.  pp.  68-66— Wheaton,  §§  22-32— Hershey,  Nos.  124-125— Moore, 
i.  §§  76-79— Bluntsohli,  §§  39-53— Hartmann,  §§  12-13— Heffter,  §  24- 
Holtzendorff  in  HoUzendorff,  ii.  pp.  21-23— Liszt,  §  5— Ullmann, 
§§  31  and  35— Bonfils,  Nos.  214-215— Deapagnet,  Nob.  86-89— Pradier- 
Fod^r^  A.  Nob.  146-157— Nys,  i.  pp.  432-435— Rivier,  i.  §  3,  pp.  62-67 
— Oalvo,  i.  §§  81-106— Fiore,  i.  Nob.  321-331,  and  Code,  Nob.  124-146 
—Martens,  i.  §§  65-69— Borohard,  §  84. 

§76.  The  existence  of  International  Persons  is  ex- 
posed to  the  flow  of  things  and  times.  There  is  a 
constant  and  gradual  change  in  their  citizens  through 
deaths  and  births,  emigration  and  immigration.  There 
(^Dges.  ^  ^  frequent  change  in  those  individuals  who  are  at 
the  head  of  the  States,  and  there  is  sometimes  a  change 
in  the  form  of  their  Gk) vemments,  or  in  their  dynasties 
if  they  are  monarchies.  There  are  sometimes  chaises 
in  their  territories  through  loss  or  increase  of  parts 
thereof,  and  there  are  sometimes  changes  regarding 
their  independence  through  partial  or  total  loss  of  the 
same.  Several  of  these  and  other  changes  in  the  con- 
dition and  appearance  of  International  Persons  are 
indifferent  to  International  Law,  although  they  may 
be  of  great  importance  for  the  inner  development  of 
the  States  concerned,  and,  directly  or  indirectly,  for 
international  poUcy.  Those  changes,  on  the  other  hand, 
which  are,  or  may  be,  of  importance  to  International 
Law  must  be  divided  into  three  groups  according  to 
their  influence  upon  the  character  of  the  State  con- 
cerned as  an  International  Person.  For  some  of  these 
changes  affect  a  State  as  an  International  Person, 
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others  do  not ;   again,  others  extinguish  a  State  as  an 
International  Person  altogether. 

§  77.  A  State  remains  one  and  the  same  International  Changea 
Person  in  spite  of  changes  in  its  headship,  in  its  dynasty,  H^  g^^ 
in  its  form,  in  its  rank  and  title,  and  in  its  territory.  ^^^^^ 
These  changes  caimot  be  said  to  be  indifferent  to  Inter-  Penona. 
national  Law.    Although  strictly  no  notification  to  or 
iM^gnition  by  foreign  Powers  is  necessary,  according 
to  the  Law  of  Nations,  in  case  of  a  change  in  the  head- 
ship of  a  State  or  in  its  entire  dynasty,  or  if  a  monarchy 
beromes  a  republic  or  vice  veraa^  no  official  intercourse 
is  possible  between  the  Powers  refusing  recognition  and 
the  State  concerned.    Although,  further,  a  State  can 
assume  any  title  it  likes,  it  cannot  claim  the  privileges 
of  rank  connected  with  a  title  if  foreign  States  refuse 
recc^nition.    And  although,  thirdly,  a  State  can  dispose 
according  to  discretion  of  parts  of  its  territory  and 
acquire  as  much  territory  as  it  hkes,  foreign  Powers 
may  intervene  for  the  purpose  of  maintaining  a  balance 
of  power  or  on  account  of  other  vital  interests. 

But  whatever  may  be  the  importance  of  such  changes, 
they  neither  afiect  a  State  as  an  International  Person, 
nor  aSect  the  personal  identity  of  the  States  concerned.^ 
Fiance,  for  instance,  has  retained  her  personal  identity 
from  the  time  the  Law  of  Nations  came  into  existence 
until  the  present  day,  although  she  acquired,  lost,  and 
regained  parts  of  her  territory,  changed  her  d3aiasty,  was 
a  kingdom,  a  republic,  an  empire,  again  a  kingdom, 
again  a  republic,  again  an  empire,  and  is  now,  finally  as 
it  se^ns,  a  republic.  All  her  international  rights  and 
duties  as  an  International  Person  remained  the  very 
same  throughout  the  centuries  in  spite  of  these  important 
changes  in  her  condition  and  appearance.    Even  such 

.         ^  For  this  reason  s  State  is  re-  head  may  have  attained  its  position 

f      t^oamHt  lor  aU  acts  committed  by  through  revolution.     See  the  case  of 

^kriner  head  which  was  recognised  The  Republic  qf  Peru  v.    Dreyfu$ 

sj  a  foreign  State,  although  such  Brothers,  (1888)  38  Gh.  D.  348. 
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loss  of  territory  as  occasions  the  reduction  of  a  Great 
Power  to  a  small  Power,  or  such  increase  of  territory 
and  strength  as  turns  a  small  State  into  a  Great  Power, 
does  not  affect  a  State  as  an  International  Person.  Thus, 
although  through  the  events  of  the  years  1859-1861 
Sardinia  acquired  the  whole  territory  of  the  Italian 
Peninsula  and  turned  into  the  Great  Power  of  Italy,  she 
remained  one  and  the  same  International  Person.^ 

GhAiiges       §78.  Changes  which  affect  States  as  Intemational 

^^^M  Persons  are  of  different  character. 

^if  ■  1       (1)  As  in  a  Real  Union  the  member-States  of  the 

Penons.  uniou,  althou^  fuUy  independent,  make  one  Inter- 
national Person,^  two  States  which  hitherto  were  sepa- 
rate Intemational  Persons  are  affected  in  that  character 
by  entering  into  a  Real  Union.  For  through  that  change 
they  appear  henceforth  together  as  one  and  the  same 
Intemational  Person.  And  should  this  union  be  dis- 
solved, the  member-States  are  again  affected,  for  they 
now  become  again  separate  Intemational  Persons. 

(2)  Other  changes  affecting  States  as  Internationa] 
Persons  are  such  changes  as  involve  a  partial  loss  of 
independence  on  the  part  of  the  States  concerned. 
Many  restrictions  may  be  imposed  upon  States  with- 
out interfering  with  their  independence  proper,^  bul 
certain  restrictions  involve  inevitably  a  partial  loss  oi 
independence.  Thus  if  a  hitherto  independent  Stat< 
comes  under  the  suzerainty  of  another  State  and  becomes 
thereby  a  half  sovereign  State,  its  character  as  ai 
Intemational  Person  is  affected.  The  same  is  vaU<3 
with  regard  to  a  hitherto  independent  State  which  comei 
under  the  protectorate  of  another  State.  Again,  ii 
several  hitherto  independent  States  enter  into  a  Feder^ 

^  Another  illastration  is  provided  aoter  of  the   Real   Union  is    talk 

by  the  expansion  of  Serbia  into  the  disouaeed. 

SerbOroat-Slovene  State  after  the  *  See  below,  S§  126-127,  where  tM 

World  War.  different  kinds  of  theae  reetrioti^ 

'  See  below,  §  87»  where  the  ohar*  are  diaonased. 
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State,  they  traDsfer  a  part  of  their  soveieignty  to  the 
Federal  State  and  become  thereby  part  sovereign  States. 
On  the  other  hand,  if  a  vassal  State  or  a  State  under 
protectorate  is  freed  from  the  suzerainty  or  protec- 
torate, it  is  thereby  affected  as  an  International  Person, 
because  it  turns  now  into  a  full  sovereign  State.  And 
the  same  is  valid  with  regard  to  a  member-State  of  a 
Federal  State  which  leaves  the  union  and  gains  the 
eoDdition  of  a  full  sovereign  State. 

(3)  States  which  become  permanently  neutralised 
are  thereby  also  affected  in  their  character  as  Inter- 
Dational  Persons,  althou^  their  independence  remains 
untouched.  But  permanent  neutralisation  alters  the 
condition  of  a  State  so  much  that  it  thereby  becomes 
an  International  Person  of  a  particular  kind. 

§79.  A  State  ceases  to  be  an  International  Person Bxtino- 
when  it  ceases  to  exist.    Theoretically  such  extinction ^fi^ter- 
of  International  Prisons  is  possible  tlurough  emigration  Mtionai 
or  the  perishing  of  the  whole  population  of  a  State, 
or  through  permanent  anarchy  within  a  State.     But 
it  is  evident  that  such  cases  will  hardly  ever  occur  in 
^  Practical  cases   of   extinction  of   States   are: 
meiger  of  one  State  into  another,  annexation  after 
(inquest  in  war,  breaking  up  of  a  State  into  several 
States,  and  breaking  up  of  a  State  into  parts  which 
are  annexed  by  surrounding  States. 

By  voluntarily  merging  into  another  State,  a  State 
loses  all  its  independence  and  becomes  a  mere  part  of 
^ther.  In  this  way  the  Duchy  of  Courland  merged 
^  1795  into  Russia,  the  two  PrincipaUties  of  Hohen* 
lolIem-Hechingen  and  Hohenzollem-Sigmaringen  in 
I860  into  Prussia,  the  Congo  Free  State  p  1908  into 
Belgium^  and  Korea  in  1910  into  Japan.  And  the  same 
is  the  case  if  a  State  is  subjugated  by  another.  In  this 
^7  the  Orange  Free  State  and  the  South  African 
public  were  absorbed  by  Great  Britain  in  1901.    An 
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example  of  the  breaking  up  of  a  State  into  different 
States  is  the  division  of  the  Swiss  canton  of  Basel  into 
Basel-Stadt  and  Basel-Land  in  1833.  And  an  example 
of  the  breaking  up  of  a  State  into  parts  which  are 
annexed  by  surrounding  States,  is  the  absorption 
of  the  old  State  of  Poland  by  Russia,  Austria,  and 
Prussia  in  1795. 


IV 
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GrotiuB,  ii.  o.  9  and  10— Pufendorf ,  viii.  o.  12— Hall,  §§  27-29— Phillimore, 
i.  §  137— Lawrence,  §  49— Halleck,  i.  pp.  96-99— Taylor,  §§  164- 168— 
Westlake,  i,  pp.  68-83,  and  Papers,  pp.  476-497— Wharton,  i.  §  6— 
Moore,  i.  §§  92-99  —  Hershey,  Nos.  127-130  — Wheaton,  §§  28-32— 
Bluntschli,  §§  47-59— Hartmann,  §  12— He£Pter,  §  25— Holtzendorff  in 
Hottztndwff,  ii.  pp.  33-43— Liszt,  §  23— Ullmann,  §  32— Bonfils,  Nos. 
216-233— Despagnet,  Nos.  89-102— Pradier-Fod^r^,  i.  Nos.  156-163— 
Nys,  i.  pp.  432-435— Rivier,  i.  §  3,  pp.  69-75— Oalvo,  i.  §§  99-104— 
Flore,  i.  Nos.  349-366— Martens,  i.  §  67— Appleton,  Des  EffeU  des 
Amnexiom  de  Territoirea  awr  Us  Dettes  de  FJ^tat  dSmtfrnbri  ou  cwmev^  (1895) 
— Huber,  Die  SUwUnaucceuum  (1898)— Keith,  The  Theory  qf  State 
Succession,  with  special  r^erence  to  English  and  Ckionial  Law  (1907) — 
Cavaglieri,  La  Dottrina  delta  Suecessione  di  Stato  a  Stato,  eto.  (1910) — 
Fooherini,  Le  Suecessioni  degli  Stati,  eto.  (1910) — Sohoenborn,  StoiUen- 
sukzessionen  (1913)  —  Michel,  Die  Einverieibung  Frankforts  in  den 
preussischen  Stoat  als  Fall  einer  Staatensukzession  (1913) — Schmidt, 
Der  Uebergang  der  Staatssehvlden  bei  Oebietsabtrettmgen  (1913) — 
Richards  in  the  Law  Magazine  and  Review,  xxvlii.  (1903),  pp.  129-141 
— Keith  in  ^.r.,  iii.  (1909),  pp.  618-648— Hershey  in  A.J.,  v.  (1911), 
pp.  285-297— Borchard,  §  83— Sayre  in  A.J,,  xii.  (1918),  pp.  475-497, 
and  705-743 — ^Phillipson,  Termination  of  War  and  Treaties  of  Peace. 
(1916),  pp.  34-51,  and  290-334. 

§  80.  Although  there  is  no  unanimity  among  the 
writers  on  International  Law  with  regaxd  to  the  so- 
called  succession  of  International  Persons,  nevertheless 

^  The  following  text  treats  only  of  Theory  of  State  Succession,  eto.  (1907) ; 

the  broad  outlines  of  the  subject,  as  and  Schoenbom,  SUtettensukzessionen, 

the  praotioe  of  the  States  has  hardly  Keith's  analysis  of  oases  in  Z.  V, , 

settled  more  than  general  principles.  iii.  (1909),  pp.  618-648,  is  likewise 

Details  must  be  studied  in  Huber,  Die  very  important. 
Staatensueeession  (1898) ;  Keith,  The 
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Ab  {oOowing  common  doctiine    can   be  stated   toOommon 

•  .  Doctrine 

dlBw»  regarding 

A  saccession  of  International  Persons  occurs  when^ll'^' 

non  of 

one  or  more  International  Persons  take  the  place  of  inter- 
aoother  Intemational  Person,  in  consequence  of  certain  Pem^ 
changes  in  the  latter's  condition. 

Universal  succession  takes  place  when  one  Inter- 
national Person  is  absorbed  by  another,  either  through 
subjugation  or  through  voluntary  merger.  And  uni- 
veisaPsuccession  further  takes  place  when  a  State 
bre^B  op  into  parts,  which  dther  become  separate 
Intemational  Persons  of  their  own  or  are  annexed  by 
surromiding  Intemational  Persons. 

Partial  succession  takes  place,  first,  when  a  part  of 
&e  territory  of  an  Intemational  Person  breaks  ofi  in  a 
revolt  and  by  winning  its  independence  becomes  itself  an 
International  Person ;  secondly,  when  one  Intemational 
Peison  acquires  a  part  of  the  territory  of  another  through 
oeasion ;  thirdly,  when  a  hitherto  full  sovereign  State 
loees  part  of  its  independence  through  entering  into  a 
FedenJ  State,  or  coming  under  suzerainty  or  under  a 
protectorate,  or  when  a  hitherto  not-full  sovereign 
State  becomes  full  sovereign ;  fourthly,  when  an  Inter- 
national Person  becomes  a  member  of  a  Real  Union  or 
nios  versa. 

Nobody  ever  maintained  that  on  the  successor  devolve 
ofl  the  rights  and  duties  of  his  predecessors.  But  after 
stating  that  a  succession  takes  place,  writers  try  to 
deduce  the  consequences  and  to  make  out  what  rights 
and  duties  do,  and  what  do  not,  devolve. 

Several  writers,^  however,  contest  the  common  doc- 
Izine,  and  maintAin  that  a  succession  of  Intemational 
Persons  never  takes  place.  Their  argument  is  that  the 
nj^ts  and  duties  of  an  Intemational  Person  disappear 

'  For  iiiBtanoe,  GAr«i>,  pp.  d6*70»       clearness ;     Cavaglieri,     op,     eU,  ; 
who  dieoaiMs  tJlie  matter  with  great       Fooherini,  op.  eii, 

VOL.  I.  K 
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with   the   extingaished   Person,  or  become  modified, 
according  to  the  modifications  an  International  Person 
undergoes  through  losing  part  of  its  sovereignty. 
How  £ar       §  81.  If  the  real  facts  of  life  are  taken  into  considera- 
riorT^*      tion,  the  common  doctrine  cannot  be  upheld.    To  say 
aotuaiiy    that  successiou  takes  place  in  such  and  such  cases  and 
piaoe.      to  make  out  afterwards  what  rights  and  duties  devolve, 
shows  a  wrong  method  of  dealing  with  the  problem. 
It  is  certain  that  no  general  succession  takes  place 
according  to  the  Law  of  Nations.    With  the  extinction 
of  an  International  Person  disappear  its  rights  and 
duties  as  a  person.    But  it  is  equally  wrong  to  maintain 
that   no    succession   whatever   occurs.     For    nobody 
doubts  that  certain  rights  and  duties  actually  and  really 
devolve  upon  an  International  Person  from  its  prede- 
cessor.   And  since  this  devolution  takes  place  through 
the  very  fact  of  one  International  Person  following 
another  in  the  possession  of  State  territory,  there  is  no 
doubt  that,  as  far  as  these  devolving  rights  and  duties 
are  concerned,  a  succession  of  one  International  Person 
to  the  rights  and  duties  of  another  really  does  take 
place.    But  no  general  rule  can  be  laid  down  concern- 
ing all  the  cases  in  which  a  succession  takes  place. 
These  cases  must  be  discussed  singly.^ 
Suooes-        §  82.  When  a  State  merges  voluntarily  into  another 
"oiIU^     State — as,  for  instance,  Korea  in  1910  did  into  Japan— 
A^°^-^^  or  when  a  State  is  subjugated  by  another  State,  the 
tion.        latter  remains  one  and  the  same  International  Person 
and  the  former  becomes  totally  extinct  as  an  Inter- 
national Person.    No  succession  takes  place,  therefore, 
with  regard  to  rights  and  duties  of  the  extinct  State 
arising  either  from  the  character  of  the  latter  as  an 
International  Person  or  from  its  purely  political  treaties. 

^  It  is  impossible  in    a    general  above-named  works  of  Huber,  Keith, 

treatise   on   International    Law    to  and  Schoenborn;  but  great  care  is 

treat  all  the  cases  with  all  details.  necessary,   since   these  writers  are 

Readers  must  be  referred   to    the  not  at  all  unbiassed. 
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Thus  tceatiesof  alliance  or  of  arbitration  or  of  neutrality 
or  of  a^  other  political  nature  fall  to  the  ground  with 
Uie  extLnctionoTthe  i^tate  which  concluded  them.  They 
are  personal  treaties,  and  they  naturally,  legally,  and 
necessarily  presuppose  the  existence  of  the  contracting 
State.  But  it  is  controversial  whether  treaties  of  com- 
merce, extradition,  and  the  like,  made  by  the  extinct 
State  remain  vaUd,  so  that  a  succession  takes  place. 
The  majority  of  writers  correctly,  I  think,  answer  the 
question  in  the  negative,  because  such  treaties,  although 
they  are  non-poUtical  in  a  sense,  possess  some  pro- 
minent poUtical  traits.^ 

A  real  succession  takes  plac^,  however,  first,  with 
regard  to  such  international  rights  and  duties  of  the 
extinct  State  as  are  locally  connected  with  its  land, 
rivers,  main  roads,  railways,  and  the  like.  According 
to  the  principle  res  transit  cum  suo  onerCj  treaties  of  the 
extinct  State  concerning  boundary  lines,  repairing  of 
main  roads,  navigation  on  rivers,  and  the  like,  remain 
vaUd,  and  all  rights  and  duties  arising  from  such  treaties 
of  the  extinct  State  devolve  on  the  absorbing  State. 

A  real  succession,  secondly,  takes  place  with  regard 
to  the  fiscal  property  and  the  fiscal  funds  of  the  extinct 
State.  They  both  accrue  to  the  absorbing  State  ipso 
facto  by  the  absorption  of  the  extinct  State.^    But  the 


^  On  the  whole  qneition  oonoem- 
ing  the  extinction  of  treaties  in 
oonaeqnence  of  the  absorption  of  a 
State  b^  another,  tee  Moore,  t. 
1 773,  and  below,  §  548.  When,  in 
1910,  Korea  merged  into  Japan,  the 
latter  published  a  declaration — see 
Martens,  N.R.O,,  3rd  Ser.  iv.  p.  26 
—containing  the  following  article 
viUi  regard  to  the  treaty  obligations 
of  the  extinct  State  of  Korea : — 

1.  Treaties  hitherto  concluded  by 
Korea  wil^  foreign  Powers  ceasing 
to  be  operative,  Japan's  existing 
tieaties  will,  so  far  as  practicable, 
^  applied  to  Korea.  Foreigners 
nndeot  in  Korea  will,  so  far  as 


conditions  permit,  enjoy  the  same 
rights  and  immunities  as  in  Japan 
proper,  and  the  protection  of  their 
legally  acquired  rights  subject  in  all 
cases  to  tlie  jurisdiction  of  Japan. 
The  Imperial  Government  of  Japan  is 
ready  to  consent  that  the  jurisdiction 
in  respect  of  the  cases  actually  pend- 
ing in  any  foreign  Consular  Court  in 
Korea  at  the  time  the  Treaty  of 
Annexation  takes  effect  shall  remain 
in  such  Court  until  final  decision. 

'  This  was  recognised  by  the  High 
Court  of  Justice  in  1866  in  the  case 
of  The  United  8taUe  v.  Prioleau,  35 
L.  J.  Ch.  7. 
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debts  ^  of  the  extinct  State  must,  on  the  other  hand, 
also  be  taken  over  by  the  absorbing  State.^  The  private 
creditor  of  an  extinct  State  certainly  acquires  no  right  ^ 
by  International  Law  against  the  absorbing  State,  since 
the  Law  of  Nations  is  a  law  between  States  only  and 
exclusively.  But  if  he  is  a  foreigner,  the  right  of  protec- 
tion possessed  by  his  home  State  enables  the  latter  to 
exercise  pressure  upon  the  absorbing  State  for  the 
purpose  of  making  it  fulfil  its  international  duty  to  take 
over  the  debts  of  the  extinct  State.  Some  jurists  ^  go 
so  far  as  to  maintain  that  the  succeeding  State  must 
take  over  the  debts  of  the  extinct  State,  even  when 
they  are  higher  than  the  value  of  the  accrued  fiscal 
property  and  fiscal  funds.  But  I  doubt  whether  in 
such  cases  the  practice  of  the  States  would  follow  that 
opinion.*  On  the  other  hand,  a  State  which  has  subju- 
gated another  would  be  compelled  ^  to  take  over  even 


*  See  Moore,  i.  §  97t  and  Appleton, 
De»  ElffeU  df  Annexiona  de  Terri- 
tdres  Bwr  le$  DeUei,  eto.  (1895). 

*  This  is  almost  generally  reoog- 
nised  by  writers  on  International 
Law  aDd  the  praotioe  of  the  States. 
(See  Huber,  op.  eit.,  pp.  166  and 
282,  note  449.)  The  Report  of  the 
Transvaal  Gonoessions  Commission 
(see  PcurL  Papen,  Soath  Afrioa, 
1901,  Gd.  628),  although  it  declares 
(p.  7)  that  'it  is  olear  that  a 
State  whioh  has  annexed  another  is 
not  lesally  bound  by  any  oontraots 
made  by  &e  State  whioh  has  oeased 
to  exist,'  nevertheless  agrees  that 
'the  modem  usage  of  nations  has 
tended  in  the  acknowledgment  of 
such  contracts.'  It  may,  however, 
safely  be  maintained  Uiat  not  a 
usage,  but  a  real  rule  of  International 
Law,  based  on  custom,  is  in  exist- 
ence with  regard  to  this  point. 
(See  Hall,  §  29,  and  Weetlake  in  the 
Law  Quarterly  Review,  xxvii.  (1901), 
pp.  892-401,  xxi.  (1906),  pp.  835-839, 
and  Weetlake,  i.  pp.  74-88.) 

*  This  is  the  real  portent  of  the 
Judgment  in  the  case  of  Cook  y. 
Spngg,  [1899]  A.C.  672,  and  in  the 


case  of  The  West  Rand  Central 
Gold  Mining  Co,  v.  The  King,  [1906] 
2  K.B.  391.  In  so  far  as  the  latter 
judgment  denies  the  existence  of  a 
rule  of  International  Law  that  com- 
pels a  subjugator  to  pay  the  debts 
of  the  subjugated  State,  its  argu- 
ments are  in  no  wise  decisive.  An 
international  court  would  recognise 
such  a  rule. 

*•  See  Martens,  i.  §  67 ;  Heffter, 
§  26 ;  Huber,  op,  cit,,  p.  168. 

*  See  the  Report  of  the  Transvaal 
Concessions  (Commission,  p.  9,  which 
maintains  the  contrary.  Westlake 
(i.  p.  81)  adopts  the  reasoning  of 
this  report,  but  his  arguments  are 
not  decisive.  The  lending  of  money 
to  a  belligerent  under  ordinary 
mercantile  conditions  —  see  Barclay 
in  the  Law  Quarterly  Review,  xxi. 
(1906),  p.  807— is  not  prohibited  by 
International  Law,  although  the 
carriage  of  such  funds  in  cash  on 
neutral  vessels  to  the  enemy  falls 
under  the  category  of  carriage  of 
contraband,  and  can  be  punished  by 
the  belligerents.  (See  below,  vol  ii. 
862.) 
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SQch  obligatioBS  as  have  been  incaired  by  the  ariTiATft^ 
State  for  the  immediate  purpose  of  the  war  which  led 
to  its  sabjugatioiL^ 

The  case  of  a  Federal  State  arising — ^like  the  German 
Empire  in  1871 — above  a  number  of  several  hitherto 
full  sovereign  States  also  presents,  with  regard  to  many 
points,  a  case  of  State  succession.'  However,  no  hard- 
and-fast  rules  can  be  laid  down  concerning  it,  since 
everything  depends  upon  the  question  whether  the 
Federal  State  is  one  which — ^Uke  all  those  of  America — 
totally  absorbs  all  international  relations  of  the  member- 
States,  or  whether — ^like  Switzerland — ^it  absorbs  these 
relations  to  a  greater  extent  only.^ 

1 83.  When  a  State  breaks  up  into  fragments  which  Suoom- 
themselves  become  States  and  International  Persons,  ^jf 
or  which  are  annexed  by  surrounding  States,  it  becomes  9^^  of 
extinct  as  an  International  Person,  and  the  same  rules  UmMot. 
are  valid  as  regards  ike  case  of  absorption  of  one  State 
by  another.    A  difficulty  is,  however,  created  when  the 
territory  of  the  extinct  State  is  absorbed  by  several 
States.    Succession  actually  takes  place  here  too,  first, 
with   regard  to  the  international  rights  and  duties 
k)cally  connected  with  those  parts  of  the  territory 
which  the  respective  States  have  absorbed.    Succession 
takes  place,  secondly,  with  regard  to  the  fiscal  property 
and  the  fiscal  funds  which  each  of  the  several  absorbing 
States  finds  on  the  part  of  the  territory  it  absorbs.    And 
the  debts  of  the  extinct  State  must  be  taken  over.    But 
the  case  is  complicated  through  the  fact  that  there  are 
several  successors  to  the  fiscal  property  and  funds,  and 

^  The  question  how  far  oonoeeaoiw  82 ;  Moore,  i.  1 08 ;  Oidel,  Des  EJ^ 
gnnted  by  a  labjiigated  State  to  a  de  VAnnmon  mar  Us  Ocnceuiom 
private  individiial  or  to  a  company       (1904). 

iioold  teem  to  have  to  be  taken  into       ^    '  ^'       •  ^ 
OQuideration.    See  Weatlake,  i.  p.  'See  below,  8  89. 
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the  only  rale  which  can  be  laid  down  is  that  pro- 
portionate parts  of  the  debts  must  be  taken  over 
by  the  different  successors.  In  the  compUcated  case 
of  the  dismemberment  of  Austria-Hungary  in  1918, 
when  the  Real  Union — see  below,  §  87 — ^was  dissolved, 
and  the  old  State  broke  up  into  fragments,  some 
of  which  became  themselves  States  and  International 
Persons,  while  others  were  annexed  by  surrounding 
States,  the  Treaties  of  Peace  made  egress  provision 
for  the  apportionment  between  the  States  concerned  of 
the  pre-war  debt  of  Austria-Hungary,  and  defined  the 
extent  of  the  UabiUty  of  Austria  for  the  debt  incurred 
by  the  dismembered  Dual  Monarchy  in  prosecuting 
the  war.  Thus  the  Treaty  of  Peace  with  Austria 
provides  (Article  203)  that  each  of  the  States  to  which 
territory  of  the  former  Austro-Hungarian  monarchy 
is  transferred,  and  each  of  the  States  arisinir  from  the 
diflmemberm^t  of  that  monarchy,  mclu^  Austria, 
shall  assume  res^nsibiUty  for  a  portion  of  the  secured 
and  unsecured  bonded  debt  of  the  former  Austro- 
Hungarian  Government,  as  it  stood  before  the  outbreak 
of  war.  Machinery  is  provided  for  ascertaining  that 
portion  which  each  State  is  to  assume.  None  of  these 
States,  other  than  Austria,  are  to  bear  any  responsi- 
bility for  the  bonded  vHir  debt  of  the  former  Austro- 
Hungarian  Government ;  but,  on  the  other  hand,  they  are 
to  have  no  recourse  against  Austria  in  respect  of  war  debt 
bonds  which  they  or  their  nationals  hold  (Article  205). 
When — as  in  the  case  of  Sweden-Norway  in  1905— 
a  Beal  Union  ^  is  dissolved  and  the  members  become 
separate  International  Persons,  a  succession  Ukewise 
takes  place.  All  treaties  concluded  by  the  Union 
devolve  upon  the  former  members,  except  those  which 
were  concluded  by  the  Union  for  one  member  only— 
e.g.  by  Sweden-Norway  for  Norway — and  which,  there- 

^  See  below,  §  87. 
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foie,  devolve  upon  that  fonaer  member  only,  and, 
farther,  except  those  which  concerned  the  Union  itself 
and  lose  all  meaning  by  its  dissolution.^ 

§  84.  When  in  consequence  of  war  or  otherwise  one  Suooea- 
State  cedes  a  part  of  its  territory  to  another,  or  when  ^  |^f 
a  part  of  the  territory  of  a  State  breaks  oS,  and  becomes  Sf  p«»- 

fi  1  T    J  ^»         1   -r^  •     \p  •        tion  or 

a  State  and  an  International  Person  itself,  succession  CeMion. 
takes  place  with  regard  to  such  international  rights  and 
duties  of  the  predecessor  as  are  locally  connected  with 
the  part  of  the  territory  ceded  or  broken  off,  and  with 
legimi  to  the  fiscal  property  ^  found  on  that  part  of  the 
territory.  It  would  only  be  just  if  the  successor  had 
to  take  over  a  corresponding  part  of  the  debt  of  its  pre- 
decessor, but  no  rule  of  Inteitaational  Law  concerning 
tliis  poiat  can  be  said  to  exist,  although  many  treaties 
have  stipulated  a  devolution  of  a  part  of  the  debt  of 
the  predecessor  upon  the  successor.^ 

Thus,  for  instance.  Arts.  9,  33,  42  of  the  Treaty  of 
Berlin^  of  1878  stipulated  that  Bulgaria,  Montenegro, 
and  Serbia  should  take  over  part  of  the  Turkish 
debt.  Again,  the  Peace  Treaty  of  Lausanne  of  1912, 
by  which  Italy  acquired  Tripoli,  stipulated  that  Italy 
should  take  over  a  part  of  the  Turkish  debt.^  Like* 
wise  the  Treaty  of  Peace  with  Germany  provides  that 
the  Powers  to  which  German  territory  is  ceded  shall 
assume  responsibility  for  a  portion  of  the  pre-war  debt 

^  The  dismemberment  of  Austria-  an  individual  by  the  Qovemment 

Hnnguy  in  1918  involved,  among  before  the  cession,  most  be  carried 

oUier  things,  the  dissolution  of  the  out  alter  the  oession  by  the  suooeed- 

M  Union   between  Austria  and  ing  Government. 
Honguy.    The 'extent  to  which  the  '  Many  writers,  however,  maintain 

treaties  oonolnded    by    the   Union  that  there  is  such  a  rule  of  Inter- 

(ievohed  upon  Austria  and  Hungary  national  Law.     See  Huber,  op.  eit., 

respectively  is,  so  far  at  any  rate  as  Nos.    125-136  and  205,   where  the 

the  AUied  and  Associated  Powers  treaties  concerned  are  enumerated, 

ue  concerned,  provided  for  by  the  See   aUo  Schmidt,   Der   Uebergang 

Treaties  of  Peace.    See  bebw,  §  56^,  des  StaaU$chtdden  bet  OtbieUabtrt- 

f  58U,  and  voL  ii.  §  99.  twigen  (1913). 

'  Thus  in  the  case  of  The  United  *'  See  Martens,  N.R.O.,  2nd  Ser. 

^ata  V.  Pereheman,  (1833)  7  Peters  iii.  p.  449. 
51.  it  was  recognised  that  a  grant  *  Martens,  N,R,0,,  3rd  Ser.  vii. 


of  land  in  a  ceded  province,  made  to       p.  7. 
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of  the  German  Empire,  and  also  of  the  pre-war  debt  of 
the  German  State  to  which  the  ceded  territory  belonged. 
Arrangements  are  made  for  determining  the  portion 
which  each  State  is  to  assume  (Article  254).  As,  how- 
ever, Germany  in  1871  refused  to  undertake  any  part 
of  the  French  debt,  France  is  exempted  by  the  Treaty 
of  Peace  from  assuming  any  part  of  the  German  debt 
on  account  of  the  cession  of  Alsace-Lorraine  (Article 
255) ;  and  in  the  case  of  Poland,  that  part  of  the  German 
debt  which  is  attributable  to  measures  for  the  German 
colonisation  of  Poland  is  to  be  excluded  from  the 
apportionment  (Article  255). 

On  the  other  hand,  the  United  States  refused,  after 
the  cession  of  Cuba  in  1898,  to  take  over  from 
Spain  the  so-called  Cuban  debt — ^that  is,  the  debt 
which  was  settled  by  Spain  on  Cuba  before  the  war.^ 
Spain  argued  that  it  was  not  intended  to  transfer  to 
the  United  States  a  proportional  part  of  the  debt  of 
Spain,  but  only  such  debt  as  ilttached  individually 
to  the  island  of  Cuba.  The  United  States,  however, 
met  this  argument  by  the  correct  assertion  that  the 
debt  concerned  was  not  incurred  by  Cuba,  but  by 
Spain,  and  settled  by  her  on  Cuba. 
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Pafendorf,  vii.  o.  6— Hall,  §  4— Westlake,  i.  pp.  81-87— Pfaillimore,  i.  8i  71- 
74, 102-121— Twiss,  i.  §§  37-00— HftUeok,  i.  pp.  75-79— Taylor,  §§  120- 
130— Wheaton,  §§  30-59— Moore,  i.  S§  6-11— Henhey,  Not,  96-102— 
Hartmann,  §  10— Heffter,  §§  20-21— Holtsendorff  in  HoUsendorf,  ii. 
pp.  118-149- LiBzt,  §  6— Ullmann,  §§  20-24— Bonfila,  No8.  165-174— 
D^ipagnet,  Nos.  109-126— Pradier-FodM,  i.  Nos.  117-124— M^rignhao, 
u.  pp.  6-4^-Ny8,  i.  pp.  392-409— Rivier,  i.  S§  5-6~Oalyo,  i.  81 44-61- 
Fiore,  i.  Nos.  335-339,  and  Ood€,  Nob.  101-109— Marten^  i.  H  56-59- 

^  See  Moore,  1.  8  97,  pp.  851-885. 
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Prfidorf,  De Sp^ematibw  Omtatum  (1975)— JoUinek,  Die  Lektt  vtmdm 
SkulemieHimdmtffen  (1882)— Borel,  AmcU  $mr  la  Sommwrntd  de  Vtuu 
SmtfOif  (1886>— Brie,  Thwrit  der  SUMUmveHmidwiigen  (1886)— Htft, 
Ititndiitaicm  to  the  StmAy  of  Ftdtrol  Qommmeia  in  Harwrd  Hittorieal 
Mcmographs  (1891)  (inolndeft  an  exoellent  faiUiognphy)— Lo  For,  Aai 
jmnl  et  Oo^f^dSraium  cPAaU  (1896)— MoU,  Der  Bmdeetaaitbegrifm 
dm  VenimgteH  Staaien  wm  America  (1906)— Eben,  Die  Lehre  von  dem 
StaoUKbmde  (1910). 

§  85.  International  Persons  are  as  a  rule  single  sove-  RmI  and 
leigQ  States.    In  such  single  States  there  is  one  central  ^^^f^^ 
poIiti(^  authority  as  Qovemment,  which  represents  the  P^^ 
State,  within  its  borders  as  well  as  without,  in  its  inter-  national 
national  intercourse  with  other  International  Persons.  ^•'**°^ 
Such  single  States  may  be  called  simple  International 
FeiBoos.  And  a  State  may  remain  a  simple  International 
PeiBoii,  although  it  may  grant  so  much  internal  iode- 
psodence  to  outlying  parts  of  its  territory  that  these 
putB  become  in  a  sense  States  themselves.    Great 
Britain  is,^  or  at  any  rate  was  before  the  World 
War,  a  simple   International   Person,   although   the 
Dominion  of  Canada^  Newfoundland,   the  Common- 
wealth of  AuBtralia,  New  Zealand,  and  the  Union  of 
South  Africa  were  States,  because  Great  Britain  was 
^ne  sovereign  and  represented  exclusively  the  British 
^piie  within  the  Family  of  Nations. 

Historical  events,  however,  have  created,  in  addition 
to  the  simple  International  Persons,  composite  Inter- 
actional Persons.  A  composite  International  Person  is 
^existence  when  two  or  more  sovereign  States  are 
'^^  together  in  such  a  way  that  they  take  up  their 
position  within  the  Family  of  Nations  either  exclusively, 
Of  at  least  to  a  great  extent,  as  one  single  International 
Peison.  History  has  produced  two  different  kinds  of 
^h  (X>mpo6ite  International  Persons — ^namely.  Real 
Unions  and  Federal  States.  In  contradistinction  to 
^1  Unions  and  Federal  States,  a  so-called  Personal 

^  See,  however,  below,  f  946. 
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States  in 
Persoaftl 
Union. 


States  in 

Real 

Union. 


Union  and  a  union  of  so-called  Confederated  States  are 
not  International  Persons.^ 

§  86.  A  Personal^  Union  is  in  existence  when  two 
sov^eign  States  and  separate  International  Persons  are 
linked  together  through  the  accidental  fact  that  they 
have  the  same  individual  as  monarch.  Thus  a  Personal 
Union  existed  from  1714  to  1837  between  Great  Britain 
and  Hanover,  from  1815  to  1890  between  the  Nether- 
lands and  Luxemburg,  and  from  1885  to  1908  between 
Belgiimi  and  the  former  Congo  Free  State.  At  present 
there  is  no  Personal  Union  in  existence.  A  Personal 
Union  is  not,  and  is  in  no  point  treated  as  though  it 
were,  an  International  Person,  and  its  two  sovereign 
member-States  remain  separate  International  Persons. 
Theoretically  it  is  even  possible  for  them  to  make  war 
against  each  other,  although  in  practice  this  will  ne^r 
occur.  If,  as  sometimes  happens,  they  are  represented 
by  one  and  the  same  individual  as  diplomatic  envoy, 
such  individual  is  the  envoy  of  both  Sta£es  at  the  same 
time,  but  not  the  envoy  of  the  Personal  Union. 

§  87.  A  Keal  Union  ^  is  in  existence  when  two  sove- 
reign States  are,  by  an  international  treaty,  recognised 
by  other  Powers,  linked  together  for  eyer  under  the 
same  monarch,  so  that  they  make  one  and  the  same 
International  Person.  A  Keal  Union  is  not  itself  a 
State,  but  merely  a  union  of  two  full  sovereign  States 
which  together  make  one  single  but  composite  Inter- 
national Person.  They  form  a  compound  Power,  and 
are  by  the  treaty  of  union  prevented  from  making  war 


*  I  cannot  agree  with  Westlake 
(i.  p.  37)  that  *the  space  which 
some  writers  devote  to  the  distinc- 
tions between  the  different  kinds  of 
union  between  States '  is  '  dispro- 
portioned  .  .  .  to  their  international 
importance.'  Very  important  ques- 
tions are  connected  with  these  dis- 
tinctions. The  question,  for  instance, 
whether  a  diplomatic  envoy  sent  by 


Bavaria  to  this  countiy  must, be 
granted  the  privileges  due  to  a 
foreign  diplomatic  envoy  depends 
upon  the  question  whether  Bavaria 
is  an  International  Person  in  8pit« 
of  her  being  a  member-State  of  the 
Grerman  Elmpire. 

•  See  Blttthgen  in  Z.F.,  i.  (1907), 
pp.  237-263. 
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against  each  other.  On  the  other  hand,  they  cannot 
mke  war  separately  against  a  foreign  Power,  nor  can 
war  be  made  against  one  of  them  separately.  They 
can  enter  into  separate  treaties  of  conunerce,  extradi- 
tioD,  and  the  like,  but  it  is  always  the  Union  which 
concludes  such  treaties  for  the  separate  States,  as 
separately  they  are  not  International  Persons.  At  present 
there  is  no  Real  Union  in  existence,^  that  of  Sweden- 
Norway  having  been  dissolved  in  1905,  and  that  of 
Austria-Hungary  having  come  to  an  end  by  the  collapse 
of  the  Austro-Hungarian  Empire  in  1918,  just  before  the 
close  of  the  World  War. 

Aujstria-Hujiigary  became  a  Real  Union  in  1723.  In 
1849  Hungary  was  united  with  Austria,  but  in  1867 
Hungary  became  again  a  separate  sovereign  State,  and 
the  Real  Union  was  re-established.  Their  army,  navy, 
^  foreign  ministry  were  united.  The  Emperor-Eong 
could  declare  war,  make  peace,  conclude  alliances  and 
other  treaties,  and  send  and  receive  the  same  diplo- 
Doatic  envoys  for  both  States.  With  the  downfall  of 
die  Austro-Hungarian  Empire  in  1918,  the  Union  came 
to  an  end. 

Sweden-Norway  *  became  a  Real  Union  *  in  1814. 
The  King  could  declare  war,  make  peace,  conclude  alli- 
ances and  other  treaties,  and  send  and  receive  the  same 
diplomatic  envoys  for  both  States.  The  Foreign  Secre- 
^  of  Sweden  managed  at  the  same  time  the  foreign 
^feirs  of  Norway.  Both  States  had,  however,  in  spite  of 
the  fact  that  they  made  one  and  the  same  International 
Person,  difierent  commercial  and  naval  flags.  The 
l^nion  was  peacefully  dissolved  by  the  Treaty  of  Stock- 
hohn  (Karlstad)  of  October  26,  1905.    Norway  became 

As   regards    Denmark -Iceland,  '  This  is  not  universally  reoog- 

vfaich  u  seemingly,  but  not  in  fact,       nised.     Phillimore,  i.  §  74,  maintains 
» Real  Union,  see  below,  §  93.  that   there  was  a  Personal  Union 

between  Sweden  and  Norway,  and 
'  See    Aall    and    Gjelsvik,    Die       Twiss,   i.  §  40,   calls  it  a  Federal 
^^>^W9iKh'8ckwedi9cheUn%on(\9l2).       Union. 
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a  separate  kingdom,  the  independence  and  integiily  of 
which  was  guaranteed  by  Oreat  Britain,  France,  Germany, 
and  Russia  by  the  Treaty  of  Christiania  of  November  2, 
1907.1 
Ocmfeder-  §  88.  Confederated  States  {Staatenbund)  are  a  number 
states  ^'  ^^  sovereign  States  linked  together  for  the  mainte- 
<j*2»*«*-  nance  of  their  external  and  internal  independence  by  a 
recognised  international  treaty  into  a  union  with  organs 
of  its  own,  which  are  vested  with  a  certain  power  over 
the  member-States,  but  not  over  the  citizens  of  these 
States.  Such  a  union  of  Confederated  States  is  not 
any  more  itself  a  State  than  a  Real  Union  is ;  it  is 
merely  an  International  Confederation  of  States,  a 
society  of  an  international  character,  since  the  member- 
States  remain  full  sovereign  States  and  separate  Inter- 
national Persons.  Consequently,  a  union  of  Con- 
federated States  is  not  an  International  Person,  although 
it  is  for  some  purposes  so  treated  on  account  of  its  repre- 
senting the  compound  power  of  the  full  sovereign 
member-States.  The  chief  and  sometimes  the  only 
organ  of  the  union  is  a  Diet,  where  the  member-States 
are  represented  by  diplomatic  envoys.  The  power 
vested  in  the  Diet  is  an  international  power  which  does 
not  in  the  least  affect  the  full  sovereignty  of  the  member- 
States.  That  power  is  essentially  nothing  else  than  the 
right  of  the  body  of  the  members  to  make  war  against 
such  a  member  as  will  not  submit  to  those  conmiand- 
ments  of  the  Diet  which  are  in  accordance  with  the 
Treaty  of  Confederation,  war  between  the  member- 
States  being  prohibited  '  in  all  other  cases. 

History  has  shown  that  Confederated  States  repre- 
sent an  organisation  which  in  the  long  run  gives  veiy 

^  See  above,  §  60.  stances,  not  prohibited,  is  suffioient 

to  show  that  the  League  of  NaUons 

*  The  f  aot  that  war  between  the  is  not  a  Staatenbtmd — a  union  of  Con* 
member-States  of  the  League  of  federated  States  desoribed  in  the 
Nations  is,  under  certain   oiroum-      text. 
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Me  satisfactioiL  It  is  for  that  reason  that  the  three 
important  unions  of  Confederated  States  of  modem 
times— namely,  the  United  States  of  America,  the 
Gennan,  and  the  Swiss  Confederation — ^turned  into 
imions  of  Federal  States.  Notable  historic  Confedera- 
tions are  those  of  the  Netherlands  from  1580  to  1795, 
tiie  United  States  of  America  from  1778  to  1787, 
Genoany  from  1815  to  1866,  Switzerland  from  1291  to 
1798  and  from  1815  to  1848,  and  the  Confederation  of 
the  Rhine  (Rheinbund)  from  1806  to  1813.  At  present 
there  is  no  union  of  Confederated  States.  The  last  in 
enstenoe,  the  major  Republic  of  Central  America,^ 
wiiich  comprised  the  three  full  sovereign  States  of 
Honduras,  Nicaragua,  and  San  Salvador,  and  was 
established  in  1895,  came  to  an  end  in  1898. 
§  89.  A  Federal  State  ^  is  a  perpetual  union  of  several  Fedeni 
nveieign  States  which  has  organs  of  its  own  and  is  fsmdes 
invested  with  power,  not  only  over  the  member-States,  •'««'«•)• 
but  also  over  their  citizens.  The  union  is  based,  first, 
on  an  international  treaty  of  the  member-States,  and, 
secondly,  on  a  subsequently  accepted  constitution  of 
tiie  Federal  State.  A  Federal  State  is  said  to  be  a 
^  State  side  by  side  with  its  member-States,  because 

• 

Its  organs  have  a  direct  power  over  the  citizens  of  those 
Dumber-States.  This  power  was  established  by  American' 

^  See  UtfteDS,  jVli2.G^.,  2iid  Ser.  newspaper    artioles    on    the  dimft 

^'^  pp.  276-292.  Oonstitation  with  the  intention  of 

, '  The  dirtinotion   between   Con-  •»li«»^tonhig  the  nation  which  had 

W<«Ud  SUte.  «id  a  Federal  State  J^ J^  /u'  ^^^^iSf^w   ^A^^^^. 

« «« at  aU  nni versaUy  reoogniMd,  P'^Hf*  *^*y ,t'^^^  ^^  a'J^^ 

lai  th*  f^*»i.^i^««  ;.  ^.^^.^<^»4^i»  pomta  among  themieWes  and  treated 

te?^.i^^r~^*^  \f  T^     *   ^       them  separately.     AU  theae  articles, 
«ft  w  all  the  same  with  au  writers       *««•«  "«r«»»-w*j.     «•*  wuww  « i»vw», 

« International  Law.  "^^^  'J*!^"**^   "^«*    ^*^    ^ 

^  names  of  their   authors,  appeared 

^en  in  1787  the  draft  of  the  under     the     common     tide.     The 

^  CoDititntion   of    the    United  Federaliit.      They    were    later    on 

^^   which    had    hitherto   been  collected  into  book-form  and  have 

^edezmted  States  only,  was  under  been   edited    several  times.     It  is 

^deration  by  the   Congress   at  especially  Nos.  15  and   16  of    The 

^BiUdelphia,  three  members  of  the  Federtdut  which  establish  the  differ- 

-^^^^POM— namely,  Alexander  Hasul-  ence  between  Confederated  States 

^1  JftBMS  Madison,  and  John  Jay  and  a  Federal  State   in  the  way 

'-aade  np  tbsir   minds  to   write  mentioDed  in  the  text  above. 
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jurists  of  the  eighteenth  century  as  a  characteristic 
distinction  between  a  Federal  State  and  Confederated 
States,  and  Kent  as  well  as  Story,  the  two  later 
authorities  on  the  Constitutional  Law  of  the  United 
States,  adopted  this  distinction,  which  is  indeed  kept  up 
until  to-day  by  the  majority  of  writers  on  politics.  Now 
if  a  Federal  State  is  recognised  as  itself  a  State,  side  by 
side  with  its  member-States,  it  is  evident  that  sovereignly 
must  be  divided  between  the  Federal  State  on  the  one 
hand,  and,  on  the  other,  the  member-States.  This 
division  is  made  in  this  way,  that  the  competence  over 
one  part  of  the  objects  for  which  a  State  is  in  existence 
is  handed  over  to  the  Federal  State,  whereas  the  com- 
petence over  the  other  part  remains  with  the  member- 
States.  Within  its  competence  the  Federal  State  can 
make  laws  which  bind  the  citizens  of  the  member-States 
directly  without  any  interference  by  these  member- 
States.  On  the  other  hand,  the  member-States  are 
totally  independent  as  far  as  their  competence  reaches. 
For  International  Law  this  division  of  competence 
is  only  of  interest  in  so  far  as  it  concerns  competence 
in  mternational  matters.  Since  it  is  always  the  Federal 
State  which  is  competent  to  declare  war,  make  peace, 
conclude  treaties  of  alliance  and  other  political  treaties, 
and  send  and  receive  diplomatic  envoys,  whereas  no 
member-State  can  of  itself  declare  war  against  a  foreign 
State,  make  peace,  conclude  alliances  or  other  political 
treaties,  the  Federal  State,  if  recognised,  is  certainly 
itself  an  International  Person,  with  all  the  rights  and 
duties  of  a  sovereign  member  of  the  Family  of  Nations. 
On  the  other  hand,  the  international  position  of  the 
member-States  is  not  so  clear.  It  is  frequently  main- 
tained that  they  have  totally  lost  their  position  withii 
the  Family  of  Nations.  But  this  opinion  cannot  stanc 
if  compared  with  the  actual  facts.  Thus,  the  member 
States  of  the  Federal  State  of  Germany,  under  th( 
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German  Constitation  as  it  existed  before  the  World 
War,  retained  their  competence  to  send  and  receive 
diplomatic  envoys,  not  only  in  intercourse  with  one 
another,  but  also  with  foreign  States.  Further,  the 
reigniDg  monarchs  of  these  member-States  were  still 
treated  by  the  practice  of  the  States  as  heads  of  sove* 
leigQ  States,  a  fact  without  legal  basis  if  these  States 
Iiad  been  no  longer  International  Persons.  Thirdly, 
the  member-States  of  Grermany,  as  well  as  of  Switzer- 
land, letained  their  competence  to  conclude  international 
treaties  between  themselves  without  the  consent  of  the 
Federal  State,  and  they  also  retained  the  competence 
to  conclude  international  treaties  with  foreign  States 
as  r^ards  matters  of  minor  interest.  If  these  facts  ^ 
are  taken  into  consideration,  one  is  obliged  to  acknow- 
ledge that  the  member-States  of  a  Federal  State  can  be 
International  Persons  in  a  degree.  Pull  subjects  of 
International  Law — International  Persons  with  all  the 
rights  and  duties  regularly  connected  with  the  member- 
ship of  the  Family  of  Nations — ^they  certainly  cannot  be. 
Their  position,  if  any,  within  this  circle  is  overshadowed 
hy  their  Federal  State ;  they  are  part  sovereign  States, 
airi  they  are,  consequently.  International  Persons  for 
some  parts  only. 

But  it  happens  frequently  that  a  Federal  State 
assumes  in  every  way  the  external  representation  of 
its  member-States,  so  that,  so  far  as  international  rela- 
tions are  concerned,  the  member-States  do  not  make 
an  appearance  at  all.  This  is  the  case  with  the  United 
States  of  America  and  all  those  other  American  Federal 
States  whose  Constitution  is  formed  according  to  the 
niodel  of  that  of  the  United  States.  Here  the  member- 
States  are  sovereign  too,  but   only  with   regard   to 

^  See  Riew,  Auawartigt  HcheiU-      reehUicke    SteUung     der    deuUchen 
'^^  der   detUschen    Einzelstaaten       SinteUtacUm  {IQIZ). 
^^905),  and  Windisch,  Die  VMer- 


160 


INTERNATIONAL  PERSONS 


^  affairs.  All  their  external  sovereignly  being 
absorbed  by  the  Federal  State,  it  is  certainly  a  fact 
that  they  are  not  International  Persons  at  all  so  long 
as  this  condition  of  things  lasts. 

This  being  so,  two  classes  of  Federal  States  must 
be  distinguished  ^  according  to  whether  their  member- 
States  are  or  are  not  International  Persons,  although 
Federal  States  are  in  any  case  composite  International 
Persons.  And  whenever  a  Federal  State  comes  into 
existence  which  leaves  the  member-States  for  some  parts 
International  Persons,  the  recognition  granted  to  it  by 
foreign  States  must  include  their  readiness  to  recognise 
for  the  future,  on  the  one  hand,  the  body  of  the  member- 
States,  the  Federal  State,  as  one  composite  International 
Person  regarding  all  important  matters,  and,  on  the 
other  hand,  the  single  member-States  as  International 
Persons  with  regard  to  less  important  matters  and  side 
by  side  with  the  Federal  State.  That  such  a  condition 
of  things  is  abnormal  and  illogical  cannot  be  denied,  but 
the  very  existence  of  a  Federal  State  side  by  side  with 
the  member-States  is  quite  as  abnormal  and  illogical. 

The  Federal  States  in  existence  are  the  following  :— 
The  United  States  of  America  since  1787,  Switzerland 
since  1848,  Germany  since  1871,^  Mexico  since  1857, 
Argentina  since  1860,  Brazil  since  1891,  Venezuela  since 
1893. 


^  Th«  oonrto  of  the  United  Statee 
of  Amerioa  have  always  upheld  the 
theory  that  the  Federal  Government 
is  sovereign  as  to  all  powers  of  govern- 
ment actually  surrendered,  whereas 
each  member-State  is  sovereign  as  to 
all  powers  reserved.  See  Merriam, 
HUtory  qfiKe  Theory  qf  SpvereigtUy 
smcs  Rtmueau  (1900),  p.  163. 

*  This  distinction  is  of  the  greatest 
importance  and  ought  to  be  accepted 


by  the  writers  on  the   soienoe  of 
politics. 

'  Under  the  Constitution  adopted 
by  Qermany  after  the  World  War 
Germany  remains  a  Federal  State ; 
but  the  member-States  no  longer 
enjoy  the  right  to  send  or  reoeiye 
diplomatic  envoys  to  or  from  foreign 
States  (Article  45),  nor  to  conclude 
any  treaties  with  Uiem,  without  the 
consent  of  the  Federation  (Artiolss 
45  and  78). 
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H4  i  4-W«rt]Ake.  i.  pp.  26-27— Lawronoe,  i  39— Phillimon,  i  i§  85-99— 
Twifli,  i  S  22-39,  61-73— Taylor,  8§  140-144— Wheaton,  |  37— Moon,  i. 
1 13~Henhe7,  Noa.  103-104— Bluntaohli,  i§  70-77— Hartmaon,  §  9— 
Heffter,  8  19  and  22— Holtcendorff  in  JTotooMior/,  u.  pp.  98-117— 
lisst,  §  6— nUmaim,  §  2&-GareiB,  §  15— BonfiU,  Noi.  188-190— 
DespagDet,  Noe.  127-12»-M^gnhao,  i.  pp.  201-219— Pradier-Fod6r6, 
I  Hoe.  109-112— Nye,  L  pp.  382-390-Rivier,  i.  §  4^-Galvo,  i.  §§  66-72 
-Yvan,  I  No.  341,  and  Oode,  Noa.  110-115— Martens,  i.  §§  60-61— 
Stobbs,  SmeranUy  (1882)— Baty,  InUmatianal  Law  in  Shmih  Africa 
(IMO),  pp.  48-68— Boghitoh4vitol^  HiOmmferdmmt  (1903). 


§  90.  The  imion  and  the  relations  between  a  suzerain  The 
^  its  vassal  State  create  much  difficulty  in  the  science  bet^n 
of  the  Law  of  Nations.  As  both  are  separate  States,  a  ^^^ 
^n  of  States  they  certainly  make,  but  it  would  be  vawai 
wrong  to  say  that  the  suzerain  State  is«  like  the  Real 
UmoQ  of  States  or  the  Federal  State,  a  composite  Inter- 
national Person.  And  it  would  be  equally  wrong  to 
toaintam  either  that  a  vassal  State  cannot  be  in  any 
way  itself  a  separate  International  Person,  or  that 
it  is  an  International  Person  of  the  same  kind  as  any 
otiier  State.  What  makes  the  matter  so  complicated, 
is  the  fact  that  a  gweral  rule  regarding  the  relation 
between  the  suzerain  and  vassal,  and,  further,  regarding 
tte  position,  if  any,  of  the  vassal  within  the  Family  of 
Nations,  cannot  be  laid  down,  as  everything  depends 
upon  the  special  case.  What  can  and  must  be  said  is 
tiiat  there  are  some  States  in  existence  which,  although 
^ey  are  independent  of  another  State  as  regards  their 
Internal  afiairs,  are  as  regards  their  international  afiEairs 
either  absolutely  or  for  the  most  part  dependent  upon 
another  State.    They  are  called  half  sovereign  ^  States 

In  oontiradlita'nction  to  the  Stataa  oalled  Aof/*  sovereign  States,  I  call 
'iaeh  are  under  suzerainty  or  pro-  member-States  of  a  Federal  State 
^'^^^into,  and  whioh  are  Qommooly      part  sovereign  States. 

VOL.  I.    ^  L 
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because  they  are  sovereign  within  their  borders,  but  not 
without.  The  full  sovereign  State  upon  which  a  half 
sovereign  State  is  either  absolutely  or  for  the  most  part 
internationally  dependent,  is  called  the  suzerain  State. 
Suzerainty  is  a  term  which  was  originally  used  for 
the  relation  between  the  feudal  lord  and  his  vassal; 
the  lord  was  said  to  be  the  suzerain  of  the  vassal,  and 
at  that  time  stizerainty  was  a  term  of  Constitutional 
Law  only.  With  the  disappearance  of  the  feudal  system, 
suzerainty  of  this  kind  likewise  disappeared.  Modem 
suzerainly  involves  only  a  few  rights  of  the  suzerain 
State  over  the  vassal  State  which  can  be  called  consti- 
tutional rights.  The  rights  of  the  suzerain  State  over 
the  vassal  are  principally  international  rights,  of  what- 
ever they  may  consist.  Suzerainty  is  by  no  means 
sovereignty.  If  it  were,  the  vassal  State  could  not  be 
sovereign  in  its  domestic  affairs  and  could  never  have 
any  international  relations  whatever  of  its  own.  And 
why  should  suzerainty  be  distinguished  from  sove- 
reignty if  it  be  a  term  synonymous  with  sovereignty  ? 
One  may  correctly  maintain  that  suzerainty  is  a  kind 
of  international  gva/rdianshipy  since  the  vassal  State  is 
either  absolutely  or  mainly  represented  internationally 
by  the  suzerain  State. 
Inter-  §  91.  The  fact  that  the  relation  between  the  suzerain 

v^^l  and  the  vassal  always  depends  upon  the  special  case, 
stiSea!^  excludes  the  possibility  of  laying  down  a  general  rule 
as  regards  the  position  of  vassal  States  within  the  Family 
of  Nations.  It  is  certain  that  a  vassal  State  as  such 
need  not  have  any  position  whatever  within  the  Family 
of  Nations.  In  every  case  in  which  a  vassal  State  has 
absolutely  no  relations  whatever  with  other  States,  since 
the  suzerain  absorbs  these  relations  entirely,  such  vassal 
remains  nevertheless  a  half  sovereign  State  on  account 
of  its  internal  independence,  but  it  has  no  position  what- 
ever within  the  Family  of  Nations,  and  consequently 
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is  for  110  purpose  whatever  an  International  Person  and 
a  subject  of  International  Law.    This  is  the  position  of 
tiie  Indian  vassal  States  of  Great  Britain,  which  have  no 
inteznatioiial  relations  ^  whatever  either  between  them- 
sdves  or  with  foreign  States.^    Tet  instances  can  be 
given  which  demonstrate  that  vassal  States  can  have 
some  small  and  subordinate  position  within  that  family, 
and  that  they  must  in  consequence  thereof  in  some  few 
points  be  considered  as  International  Persons.    Thus 
Egypt,  while  she  was  still  a  vassal  State  of  Turkey, 
could  conclude  commercial  and  postal  treaties  with 
foreign  States  without  the  consent  of  suzerain  Turkey, 
and  Bulgaria  could,  while   she   was  under  Turkish 
sozerainiy,  conclude  treaties  regarding  railways,  post, 
and  the  like.    Thus,  further,  Egypt  and  Bulgaria,  while 
tiiej  were  Turkish  vassal  States,  were  permitted  to 
%nd  and  receive  consuls  as  diplomatic  agents.    Thus, 
tbiidly,  the  former  South  African  Republic,  although 
in  the  opinion  of  Great  Britain  under  her  suzerain^, 
coQJd  conclude  all  kinds  of  treaties  with  other  States, 
provided  Great  Britain  did  not  interpose  a  veto  within 
six  months  after  receiving  a  copy  of  the  draft  treaty,  and 
was  absolutely  independent  in  concluding  treaties  with 
the  neighbouring  Orange  Free  State.     Again,  Egypt 
Quired  in  1898,  when  she  was  still  a  Turkish  vassal 
State,  condominiumy^  together  with  Great  Britain,  over 
the  Soudan,  which  meant  that  they  exercised  conjointly 
sovereignty  over  this  territory.    Although  vassal  States 
have  not  the  right  to  make  war  independently  of  their 
swxBiJXj  Bulgaria,  at  the  time  a  vassal  State,  never- 
theless fought  a  war  against  the  full  sovereign  Serbia 

^  See  WosUake,  i.  pp.  41-43,  and  *  The  rulers  of  these  States  cannot 

f^open,  pp.  211-219,  620-632.     SRee  therefore  claim  the  privileges  whioh, 

^  Lee- Warner,  The  Native  8taU»  aooording  to  International  Law,  are 

^Jli^dia  (1910),  pp.  264-279.    Not  to  due  to  heads  of  States  abroad. 
^  ooof oonded  with  the  position  of 

t^  Indian    vassal    State    is    the  'See  below,  §  171. 
poQUon  (tf  India.    See  below,  §  94Z». 
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in  1885,  and  Egypt  conquered  the  Soudan  conjointly 
with  Great  Britain  in  1898. 

How  could  all  these  and  other  facts  be  explained,  if 
vassal  States  could  never  to  some  small  extent  be  Inter- 
national Persons  ? 

Side  by  side  with  these  facts  stand,  of  course,  other 
facts  which  show  that  for  the  most  part  the  vassal 
State,  even  if  it  has  some  small  position  of  its  own  within 
the  Family  of  Nations,  is  considered  a  mere  portion  of 
the  suzerain  State.  Thus  all  international  treaties  con- 
cluded by  the  suzerain  State  are  ipso  facto  concluded 
for  the  vassal,  if  an  exception  is  not  expressly  mentioned 
or  self-evident.  Thus,  again,  war  of  the  suzerain  is  ipso 
facto  war  of  the  vassal.  Thus,  thirdly,  the  suzerain 
bears  within  certain  limits  a  responsibility  for  actions 
of  the  vassal  State. 

Under  these  circumstances  it  is  generally  admitted 
that  the  conception  of  suzerainty  lacks  juridical  pre- 
cision, and  experience  teaches  diat  vassal  States  do 
not  remain  half  sovereign  for  ever.  They  either  shake 
o£E  suzerainty,  as  Boumania,  Serbia,  and  Montenegro  did 
in  1878,  and  Bulgaria  ^  did  in  1908,  or  they  lose  their 
half  sovereignty  through  annexation,  as  in  the  case  of 
the  South  African  Republic  in  1901,  or  through  merger, 
as  when  the  half  sovereign  Seignoiy  of  Ejiiephausen  in 
Germany  merged  in  1854  into  its  suzerain  Oldenburg. 

At  present  all  such  vassal  States  of  importance  as 
were  to  some  extent  International  Persons,  have  dis- 
appeared.   The  last  was  Egypt ;  ^  but  on  December  18, 


^  As  regards  the  position  of  Bul- 
garia while  she  was  a  vassal  State 
under  Turkish  suzerainty,  see  Hol- 
land, The  European  Concert  in  the 
Eastern  QtMtion  (1885),  pp.  277-307, 
and  K^djmidin,  Volherrechaiche 
Entyfiekdung  BuigarieM  (1908). 

'  See  Holland,  The  European 
Concert  in  the  EaMem  Queetion  ( 1886), 
pp.  89-205 ;  Hesse,  Die  etaattreehi- 


lichen  Beziehungen  Aegyptenm  zur 
hohen  Pforte  (1897);  Grunaa,  Di^ 
ttaatS'  und  v&lherrechUiche  Sieilung 
AegypUne  (1903);  Oocheris,  Situa- 
tiion  intemationale  de  Viigyple  et  du 
Soudan  (1903) ;  Freyoinet,  La  Quea- 
tion  d^EgypU  (1905) ;  Dungem,  JOom 
StaalertcM  AegypUnM{XW^\  Mayer, 
Die  vSlkerrechtlieheStellfMgAeffj/piens 
(1914);  Moret  in  EM.^  ziv.  (1907X 
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1914,  after  Turkey  had  joined  the  World  War  by  siding 
with  Germany  and  Anstna,  Great  Britain  declared 
Egypt  to  oonstitute  a  British  protectorate.^ 


VII 


STATBS  UKDEB  FROTECTORATE 


H4  B  4  ud  38*— WMtlake,  L  pp.  22-24— Lfttmooa,  1 89— Fhilliiiiom,  i. 
75-82-TwiM,  i.  SS  22-96— Taylor,  «  184-139— WhMton,  H  84-85- 
Hoore,  I  §  14— Henhay,  Not.  105-106— Blnntochli,  §  78— Hmtmann, 
f  9— Heffter,  $1  19  and  22— Holtmndorff  in  ffoUundorff  iL  pp.  98-117 
-QtraiB,  i  15— Liast^  I  6— Ullmann,  |  26— Bonflla,  Not.  176-187— 
Hmg^ffMt,  Not.  129-186— MMgnhao,  ii.  pp.  180-226— Pradier-FodM, 
I  NcM.  94-108— Nys,  L  pp.  890-392— Riviar,  i.  |  4— Oalvo,  i  H  62-65— 
fioia,  i.  §  841,  and  Code,  Noa.  116-128— liartena,  i.  H  60-61— PiUat  in 
J2.a,ii  (1895),  pp.  588-608— HeUborn,  Dot  vdUBerr^ehOiehe  Ptotekiorai 
(1801),  and  in  Z,  V„  yvL  (1914),  pp.  217-282— Engelhacdt,  Le»  Pro- 
teeUnti,  eto.  (1896)— Oairal,  Le  Proteetaral  nUenuUumcd  (1896)— Dea- 
ptgnrt^  A»ai  nar  Ub  ProieOaraU  (1896)  —  Boghitoh4yitch,  JSTaOaoii- 
veramiai  (1908). 

§  92.  Legally  and  materially  different  from  suzerainty  OoDcm- 
is  the  relation  of  protectorate  between  two  States.    It  p^^. 
iappens  that  a  weak  State  surrenders  itself  by  treaty  *  *<«»*^ 
into  the  protection  of  a  strong  and  mighty  State  in  such 
^  way  that  it  transfers  the  management '  of  all  its 


PP^  40M17;  Lamba  in  It,G„  xrii. 
(1910),  pp.  86-55;  Sayur  in  Z.V.y 
^  (1909),  pp.  561-617.  In  tha  oaae 
^  The  Ckairheh,  (1873)  L.R.  4  Adm. 
^  £qoI  69,  the  ooort  refused  to 
^^wledge  the  half  sovereignty  of 
%pt;  see  PhiUimore,  i.  §  99. 
/  See  il.(?.,  mL  (1914),  pp.  512- 
^  aod  MHwraith  in  the  J<mmal 
f^  Soeieif  of  (Jomparative  LegU- 

^  New  Ser.   rni.  (1917),  pp. 
^2S9. 

'  This  is   tha  role,  bat  in  the 

««e  of  Bgypt^-aee  above,  §  91— 

^  proleetorate  was  based  upon  a 


nnilateral  declaration  on  the  part  of 
Great  Britain.  This  was  beoanse, 
when  Turkey,  soon  after  the  out- 
break of  the  World  War,  Joined 
the  Central  Powers,  Egypt  had  for 
thirty-two  years  been  under  British 
ooonpation.  The  British  protector- 
ate will  be  recognised  by  Turkey  in 
the  Treaty  of  Peace  with  Turkey. 

*  A  treaty  of  protectorate  must 
not  be  oonf  oundea  with  a  treaty  of 
protection  in  which  one  or  mora 
strong  States  promise  to  protect  a 
weak  State  without  abaonxing  the 
international  ralaliona  of  tha  latter. 
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more  important^  international  affairs  to  the  protect- 
ing State.  Through  such  a  treaty  an  international 
union  is  called  into  existence  between  the  two  States, 
and  the  relation  between  them  is  called  protectorate. 
The  protecting  State  is  internationally  the  superior  of 
the  protected  State ;  the  latter  has  with  the  loss  of  the 
management  of  its  more  important  international  affairs 
lost  its  full  sovereignty,  and  is  henceforth  only  a  half 
sovereign  State.  Protectorate  is,  however,  a  concep- 
tion which,  just  like  suzerainty,  lacks  exact  juristic 
precision,^  as  its  real  meaning  depends  very  much  upon 
the  special  case.  Generally  speaking,  protectorate  may, 
again  like  suzerainty,  be  called  a  land  of  international 
guardianship. 
Inter-  §  93.  The  position  of  a   State  under  protectorate 

i^^    within  the  Family  of  Nations  cannot  be  defined  by  a 
ofS^*«  general  rule,  since  it  is  the  treaty  of  protectorate  which 
Proteo-     indirectly  defines   it   by  enumerating   the  reciprocal 
tor**®-      rights  and  duties  of  the  protecting  and  the  protected 
State.    Each  case  must  therefore  be  treated  according 
to  its  own  merits.    Thus  the  question  whether  the 
protected    State    can   conclude   certain   international 
treaties  and  can  send  and  receive  diplomatic  envoys, 
as  well  as  other  questions,  must  be  decided  according  to 
lihe  terms  of  the  particular  treaty  of  protectorate.    In 
any  case,  recognition  of  the  protectorate  on  the  part  of 
third  States  is  necessary  to  enable  the  superior  State 
to  represent  the  protected  State  internationally.    But 
it  is   characteristic   of  a  protectorate,  in  contradis- 

^  That  the  admittanoe  of  consuls  quite  clear  the  meaning  of  a  claoae 

belongs    to    these    affairs    became  which  is  supposed  to   stipulate  a 

apparent  in  1906,  when  Russia,  after  protectorate.    Thus  Article  17  of  the 

some  hesitation,  finally  agreed  upon  Treaty  of  Friendship  and  Commerce 

Japan,  and  not  Korea,  granting  the  between  Italy  and  Abyssinia,  signed 

txeqwUw    to    the     consul-general  at   Uccialli   on   May   2,    1889— see 

appointed  by  Russia  for  Korea,  which  Martens,  N.R,0.,  2nd   Ser.  xviii. 

was  then  a  State  under  Japanese  p.  697— was  interpreted  by  Italy  ae 

protectorate.    See  below,  §  4^.  establishing    a    protectorate    ovei 

*  It  is  therefore  of  great  import-  Abyssinia,  but  the  latter  refused  tc 

anoe  that  the  parties  should  make  recognise  it. 
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tinctioii  to  suzeramty,  that  the  protected  State  always 
kg,  and  retains  for  some  purposes,  a  position  of  its  own 
witjiiii  the  Family  of  Nations^  and  that  it  is  always  for 
some  purposes  an  International  Person  and  a  subject  of 
International  Law.  It  is  never  in  any  respect  con- 
sidered a  mere  portion  of  the  superior  State.  It  is, 
flierefoie,  not  necessarily  a  party  in  a  war^  waged  by 
the  superior  State  against  a  third  State,  and  treaties 
concluded  by  the  superior  State  are  not  ipso  facto 
concluded  for  the  protected  State.  And,  lastly,  it  can 
at  the  same  time  be  under  the  protectorate  of  two 
different  States,  which,  of  course,  must  exercise  the 
protectorate  conjointly. 

In  Europe  there  are  at  present  four  protectorates : — 
The  Republic  of  Andorra  is  under  the  joint  protectorate 
of  France  and  Spain.*  The  Republic  of  San  Marino, 
an  enclosure  of  Italy,  formerly  under  the  protectorate 
of  the  Papal  States,  is  now  under  the  protectorate  of 
Italy.  Iceland,  formerly  a  part  of  Denmark,  is  since 
December  1,  1918,  an  independent  State  under  the 
protectorate^  of  Deimiark.  Danzig  is  placed  by  the 
Treaty  of  Peace  with  Germany  under  the  protectorate 
of  the  League  of  Nations.^ 

Of  former  protectorates  in  Europe  the  following  may 
be  mentioned : — ^The  principality  of  Monaco,^  which 


Sinoe  the  foreign  affiiira  of  Iceland 
will  be  oondooted  by  Denmark,  the 
aasertion  that  Denmark  exeroiaes  a 
protectorate  woald  seem  to  be  correct. 

*  See  Artidee  102-104  of  the 
Treaty  of  Peace  with  Germany.  The 
protectorate  of  the  League  of  Nations 
over  Danzig  is  to  be  exercised  by 
Poland,  because  Poland  is  to  conduct 
the  foreign  relations  of  Danzig. 

*  Maoey,  8tattU  nUematianal  de 
Monaco  (1913).  But  see  now  the 
Treaty  of  July  17,  1918  (7 1919),  be- 
tween France  and  Monaco — (not  yet 
printed  in  Martens) — defining  the 
future  relations  between  France  and 
the  P^noipality. 


^  This  was  recognised  by  the 
^>|Siiih  priae  conrta  during  the 
ChmesQ  War  -wiih  regard  to  the 
I^^oun  Islands,  which  were  then 
^  imder  British  protectcsnte ;  see 
^QBieof  TheloiwmSkips,  2Spinks 
212,  and  Phillimore,  i.  §  77. 

^  This  protectorate  is  exercised 
lor  Spain  by  the  Bishop  of  Urgel. 
^  regards  the  international  position 
^  Andarra,  see  Vilar,  VAndorre 
(1905). 

*  The  status  of  Iceland  in  her 
Illation  to  Duunark,  according  to 
what  is  oaUad  the  'Law  of  Ck>n- 
federation' — (not  yet  printed  in 
MaiteDs)  — is   difficult    to    define. 
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was  under  the  protectoiate  of  Spain  from  1523  to  1641, 
afterwards  of  France  until  1814,  and  then  of  Sardinia, 
has  now  through  desuetudo  become  a  full  sovereign 
State,  since  Italy  has  never  exercised  the  protectorate. 
The  Ionian  Ishmds,  which  were  under  British  protec- 
torate from  1815,  merged  into  the  Kingdom  of  Greece 
in  1863.  The  free  State  of  Cracow,  which  was  created 
in  1815  by  the  Vienna  Congress,  and  put  under  the 
joint  protectorate  of  Austria,  Russia  and  Prussia,  was 
annexed  by  Austria  in  1846. 
Proteo-  §  94.  Outside  Europe  there  are  numerous  States 
ou^dl  under  the  protectorate  of  European  States,  but  all  of 
^^  them  are  non-Christian  States  of  such  a  civilisation  as 
Nations,  would  uot  admit  them  to  full  membership  of  the  Family 
of  Nations,  apart  from  the  protectorate  under  which 
they  now  are.  It  may  therefore  be  questioned  whether 
they  have  any  real  position  within  the  Family 
of  Nations  at  all.  As  the  protectorate  over  them  is 
recognised  by  third  States,  the  latter  are  legally  pre- 
vented &om  exercising  any  political  influence  in  these 
protected  States,  and,  failing  special  treaty  rights,  they 
have  no  right  to  interfere  if  the  protecting  State  annexes 
the  protected  State  and  makes  it  a  mere  colony  of  its 
own,  as,  for  instance,  France  did  with  Madagascar  in 
1896.  Protectorates  of  this  kind  are  in  many  cases, 
although  not  necessarily,  nothing  else  than  the  first  step 
to  annexation.  Examples  of  such  protectorates  out- 
side Europe  are  the  French  over  Tunis  and  Morocco, 
and  the  English  over  Zanzibar  and  Egypt. 

Be  that  as  it  may,  these  protectorates  are  exercised 
over  real  States.  For  this  reason  they  must  not  in 
every  way  be  compared  with  the  so-called  protectorates 
over  African  tribes,  which  European  States  acquire 
through  a  treaty  with  the  chiefs  of  these  tribes,  and  by  | 
which  the  territory  in  question  is  preserved  forj 
future    occupation    on    the    part    of    the    so-called  i 
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protector.^  In  practice  they  always  lead  to  annexation, 
if  the  protected  State  does  not  succeed  in  shaking 
o2  the  piotectoiate  by  force,  as  Abjrssinia  shook  off 
tiie  pretended  Italian  protectoiate  in  1896. 


vin 

SELF-GOVEKNING  DOlONIOJrB  ^ 

^th,  RaptmaibU  Oovemm&U  m  the  l>omimiaM  {1912}— Impenal  Umiif  and 
tU  DommUma  (1916)— Lswrenoe  in  Heftnuhaw,  Xtn^f  ChUegt  LuHmrm 
m  OoUmial  PrMeau  (1913),  pp.  3-32— Bwftrt  in  A. J.,  Tii  (1918), 
pp.  268-284— Tnpper  in  the  Jomnal  of  ike  SoeUtf  qf  OomparoHm 
LeifitUuitm,  New  8er.  xm.  (1917),  pp.  5-18— Keith,  Mi,  xniL  (1918), 
P-H-Oroyin  The  Timee,  Juraary  31,  1920. 

9k  Fonnerly  the  position  of  self-governing  Dom- 
niioQs,  such  as  Canada,  Newfoundland,  Australia,  New ^"g^ 
Zealand,  and  South  Africa,  did  not  in  International  f^^«r°v 
^w  present  any  dfficulties.  Then  they  had  no  inter-  info 
^tional  position  whatever,  because  they  were,  from 
^e  point  of  view  of  International  Law,  mere  colonial 
portions  of  the  mother  country.  It  did  not  matter 
^t  some  of  them,  as,  for  example,  Canada  and  Australia, 
flew  as  their  own  flag  the  modified  flag  of  the  mother 
^^tiy,  or  that  they  had  their  own  coinage,  their 
0^  postage  stamps,  and  the  like.  Nor  did  they 
l^^me  subjects  of  International  Law  (although  the 
Potion  was  somewhat  anomalous)  when  they  were 
^tted,  side  by  side  with  the  mother  country,  as 
P^es  to  administrative  unions,  such  as  the  Universal 
Postal  Union.  Even  when  they  were  empowered  '  by 
^e  mother  country  to  enter  into  certain  treaty  arrange- 
i&ents  of  minor  importance  with  foreign  States,  they 

See  below,   §  226,  and  Perrin-  have  moved   bo    rapidly    that   the 

f^t  in  B,Q,^  xiri.  (1909),  pp.  316-  editor  has  been  reluctantly  compelled 

rj*  to  make  oonaiderable  modifioationa, 

|L  "^liMe  two  eeotiona  were ronghly  espeoially  in  the  leoond  of  them, 

^ted  l^  the  author ;  bat  erents  *  See  below,  §  496o. 
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still  did  not  thereby  become  subjects  of  International 

Law,  but  simply  exercised  for  the  matters  in  question 

the  treaty-making  power  of  the  mother  country  which 

had  been  to  that  extent  delegated  to  them. 

Present        946.  But  the  position  of  self-governing  Dominions 

of8^-°    underwent  a  fundamental  change  at  the  end  of  the 

gov^-    World  War.    Canada,  Australia,  New  Zealand,  South 

ing  Dom-  , 

inions.  Africa,  and  also  India  were  not  only  separately  repre- 
sented within  the  British  Empire  delegation  at  the 
Peace  Conference,  but  also  became,  side  by  side  with 
Great  Britain,  original  members  of  the  League  of 
Nations.  Separately  represented  in  the  Assembly  of 
the  League,  they  may,  of  course,  vote  there  independ- 
ently of  Great  Britain.  Now  the  League  of  Nations  ia 
not  a  mere  administrative  union  like  the  Universal  Postal 
Union,  but — ^see  below,  §  167o — ^the  organised  Family 
of  Nations.  Without  doubt,  therefore,  the  admissioD 
of  these  four  seM-goveming  Dominions  and  of  India  tc 
membership  gives  them  a  position  in  Intematioml  Law. 
But  the  place  of  the  self-governing  Domimons  within 
the  Family  of  Nations  at  present  defies  exact  defini" 
tion,  since  they  enjoy  a  special  position,  corresponding 
to  their  special  status  within  the  British  Empire  ai 
'free  communities,  independent  as  regards  all  theii 
own  affairs,  and  partners  in  those  which  concern  th< 
Empire  at  large.' ^  Moreover,  just  as,  in  attaining  t< 
that  position,  they  have  silently  worked  changes,  far 
reaching  but  incapable  of  precise  definition,  in  th 
Constitution  of  the  Empire,  so  that  the  written  la^ 
inaccurately  represents  the  actual  situation,  in  a  simila 
way  they  have  taken  a  place  within  the  Fanaily  o 
Nations,  which  is  none  the  less  real  for  being  hard  t 
reconcile  with  precedent.  Furthermore,  they  will  eel 
tainly  consoUdate  the  positions  which  they  have  woij 
both  within  the  Empire  and  within  the  Family  c 

^  Vifloount  Grey  in  The  Times,  January  31, 1920. 
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Nations.  Au  advance  in  one  sphere  will  entail  an 
advance  in  the  other.  For  instance,  they  may  well 
acqnire  a  limited  right  of  legation  ^  or  limited  treaty- 
niaking  power.  But  from  this  time  onwards  the 
rdationship  between  Great  Britain  and  the  self-govern- 
ing Dominions  of  the  British  Empire  is  not  likely  to 
eoiiespond  exactly  to  any  relationship  hitherto  recog- 
nised in  International  Law  unless  the  British  Empire 
stoQld  torn  into  a  Federal  State. 


IX 
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WesUake,  i  pp.  27-31— Lawrenoe,  S§  43  and  225— Taylor,  §  133— Henhey, 
No.  109— Moore,  i.  §  l^-Bluntsohli,  §  746— Heffter,  §  145— Oeffckan  in 
Holismdcrff,  iv.  pp.  634-656->GaieiB,  §  15— LtBzt,  §  6— Ullmann,  %  27— 
Boofik,  No8.  348-369— Despagnet,  Koe.  137-146— M^rignhao,  ii.  pp.  56- 
65-Pradier-FodM,  ii.  Nos.  1001-1015— Nys,  i.  pp.  410-431— Riyier,  i. 
l7~0alYo,  iv.  §§  2596-2610— Piooioni,  JBuaiwrla  NeuiraliU perpAueUe 
(2Dd  ed.  19<»)— Regnaalt,  Des  Effel$  de  la  Neutrality  perp^tudl^{l69S)-^ 
Tswettcoff,  De  la  Situation  juridiqut  des  itats  neutralist  (1895)— Wicker, 
I^aUmlisation  (1911)- Deeoamps,  V^tat  neutrt  A  Titrepertnanent  {1912) 
-Riohter,  Die  NeuLralisatUm  von  Staaten  (1913)— Kraoel,  Keutralitdt, 
2^eutralisaiian,  und  Brfriedvng  im  Votkerrecht  (1915)— Morand  in  R.O.y 
i.  (1894),  pp.  622-537— Hagerup  in  R,a.,  xii.  (1909),  pp.  577-602— Nya 
in  i2./.,  2nd  Ser.  ii.  (1900),  pp.  467  and  583,  iii.  (1901),  p.  15— West- 
lake  in  R.L ,  2nd  Ser.  iii.  ( 1901 ),  pp.  389-397— Winalow  in  A.J. ,  ii.  (1908), 
pp.  366-386— Wioker  in  J./.,  v.  (1911),  pp.  639-652— Erich  in  Z.  F.,  vii. 
(1913),  pp.  462-476— La  Fontaine,  Wioker,  and  others  in  the  Proceedings 
of  the  Ameriean  Society  qf  International  Law,  vol.  zi.  (1917)i  pp. 
1^146. 

§  95.  A  neutraliseV'  State  is  a  State  whose  independ-  ckMioep- 
ence  and  integrity  are  for  all  the  future  guaranteed  by  ^^^a- 


^  international  convention  of  the  Powers,  under  the  ^ 
cx)ndition  that  such  State  binds  itself  never  to  take  up 
^nos  against  any  other  State  except  for  defence  against 
attack,  and  never  to  enter  into  such  international 

]  It  has  now  O&tay  1920)  been   officially  announced   that  a  Canadian 
^uoister  is  to  be  appointed  to  represent  Canadian  interests  at  Washington. 
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obligations  as  conld  indirectly  drag  it  into  war.  The 
reason  why  a  State  asks  or  consents  to  become  neutral- 
ised is  that  it  is  a  weak  State  and  does  not  want  an 
active  part  in  international  politics,  being  exclusively 
devoted  to  peaceable  developments  of  welfare.  The 
reason  why  t^e  Powers  neutralise  a  weak  State  may  be 
a  different  one  in  different  cases.  The  chief  reasons 
have  been  hitberto  the  balance  of  power  in  Europe  and 
the  interest  in  keeping  up  a  weak  State  as  a  so-called 
bufier-State  between  the  territories  of  Great  Powers. 

Not  to  be  confounded^  with  neutralisation  of  States  is, 

in  the  first  place,  neutralisation  of  parts  of  States,  of 

rivers,  canals,  and  the  like,  which  ho^  the  effect  that 

war  cannot  there  be  made  and  prepared ;  secondly,  the 

special  protection  arranged,  for  the  term  of  war,  in 

special  conventions  for  certain  establishments;    and 

thirdly,  the  unilateral  declaration  of  a  State  that  it  will 

always  remain  neutral* 

Aotand       §  96.  Without  thereby  becoming  a  neutralised  State, 

ofSfe^m-^very  State  can  conclude  a  treaty  with  another  State 

liwtion.    Qj^  undertake  the  obligation  to  remain  neutral  if  such 

other  State  enters  upon  war.    The  act  through  which 

a  State  becomes  a  neutralised  State  for  all  the  future 

is  always  an  international  treaty  of  the  Powers  between 

themselves  and  between  the  State  concerned,  by  which 

-^  treaty  the  Powers  guarantee  collectively  the  independ^ 

1^  ence  and  integrity  of  the  latter  State.    If  all  the  Great 

Powers  do  not  take  part  in  the  treaty,  those  which  do 
not  take  part  in  it  must  at  least  give  their  tacit  consent, 
by  taking  up  an  attitude  which  shows  that  they  agre^ 
to  the  neutralisation,  although  they  do  not  guarantee 
it.  In  guaranteeing  the  permanent  neutrality  of  a 
State  the  contracting  Powers  enter  into  an  obligatioi^ 

^  See  below,  toL  ii.  %  72.  doubt  that  any  State  oan  declare 

*  On  Bo-oaUed  *  autonomous  neu-  itself  pennanently  neutral,  but  it  i^ 

tcalisation/  see  Robertson  in  il.J.,  not 'neutralised' in  the aonaehithertc 

zi.  (1917),  pp.  607-610.    There  is  no  undfirstood. 
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not  to  violate  on  their  part  the  independence  of  the 
neatial  State,  and  to  prevent  other  States  from  such 
viohtioiu  But  the  neutral  State  becomes,  apart  from 
the  goaranty ,  in  no  way  dependent  upon  the  guarantors, 
and  the  latter  gain  no  influence  whatever  over  the  neutral 
^te  in  matters  which  have  nothing  to  do  with  the 
gnaanty. 

The  condition  of  the  neutralisation  is  that  the  neu- 
tralised State  abstains  from  any  hostile  action,  and 
further  from  any  international  engagement  which  could 
indirectly^  drag  it  into  hostilities  against  any  other 
State.  And  it  follows  from  the  neutralisation  that  the 
neattaliaed  State  can,  apart  from  frontier  regulations, 
neither  cede  a  part  of  its  territory  nor  acquire  new  parts 
of  territory  without  the  consent  of  the  Powers.' 

§  97.  Since  a  neutralised  State  is  under  the  obliga-  inter- 
tioQ  not  to  make  war  against  any  other  State,  except  p^u^ 
^iien  attacked,  and  not  to  conclude  treaties  of  alliance,  ^^^' 
goaianty,  and  the  like,  it  is  frequently  maintained  that  sutM. 
oentralised  States  are  part  sovereign  only,  and  not 
International  Persons  of  the  same  position  within  the 
Jamily  of  Nations  as  other  States.    This  opinion  has, 
uowever,  no  basis  if  the  real  facts  and  conditions  of  their 
neatralisation  are  taken  into  consideration.    If  sove- 
l^ty  is  nothing  else  than  supreme  authority,  a  neutral- 
^  State  is  as  fully  sovereign  as  any  not-neutralised 
State.   It  is  entirely  independent  outside  as  well  as 
iQfiide  its  borders,  since  independence  does  not  at  all 


It  vBa,  tharelora,  impoMible  for 
^igttm,  ai  thAt  time  henell  » 
2^tt»li»d  State  «Dd  a  party  to  the 
V^  tliat  neatralifled  Luxemburg 
^  W,  to  take  part  in  the  guarantee 
^^thatnentraliaation.  8eeArticle2 
fjbe  Treaty  of  London  of  May  11, 
^:/8oo8  U  sanction  de  U 
^'^Q^  ooUeotive  dee  pmBsanoes 
"Itttaini,  i  rezoeption  de  U 
^'Pqm,  <!«  eat  eDe-mtae  ia  4tat 


*  Thia  ia  a  mneh  digonmed  and  very 
oontrorerted  point.  See  Piooicmi, 
00.  et(.,  p.  82;  Beaoampa,  La 
Neutraiitd  de  la  Bdgimu  (1902),  pp. 
608-627;  Fauohillein  AG'.,  ii.  (18lfo), 

§p.  400-439 ;  Weatlake  in  R.Ly  2Dd 
er.  iii.  (1001),  p.  300;  Oraoz  in 
£./.,  2nd  Ser.  ni  (1906),  pp.  33-62 ; 
Riyier,  i.  p.  172 ;  Dewsampa,  UAiai 
netffre  d  iWe  permimail^  (1912),  pp. 
216-217.    See  aiao  below,  i  216. 
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mean  boundless  liberty  of  action.^  Nobody  maintains 
that  the  guaranteed  protection  of  the  independence  and 
integrity  of  the  neutralised  State  places  this  State  under 
the  protectorate  or  any  other  kind  of  authority  of  the 
guarantors.  And  the  condition  of  neutralisation  to 
abstain  from  war,  treaties  of  alliance,  and  the  like, 
contains  restrictions  which  do  in  no  way  destroy  the 
full  sovereignty  of  the  neutralised  State.  Such  condi- 
tion has  the  consequence  only  that  the  neutralised 
State  exposes  itself  to  an  intervention  by  right,  and 
loses  the  guaranteed  protection,  in  case  it  commits  hos- 
tihties  against  another  State,  enters  into  a  treaty  oi 
alliance,  and  the  like.  Just  as  a  not-neutralised  State 
which  has  concluded  treaties  of  arbitration  with  othei 
States  to  settle  all  conflicts  between  the  parties  h^ 
arbitration  has  not  lost  part  of  its  sovereignty  because 
it  has  thereby  to  abstain  from  arms,  so  a  neutrahsed 
State  has  not  lost  part  of  its  sovereignty  through  enter- 
ing into  the  obligation  to  abstain  from  hostilities  and 
treaties  of  alliance.  This  becomes  quite  apparent  when 
it  is  taken  into  consideration  that  a  neutralised  State 
not  only  can  conclude  treaties  of  all  kinds,  excepi 
treaties  of  alliance,  guarantee,  and  the  like,  but  cai 
also  have  an  army  and  navy  *  and  can  build  fortresses 
as  long  as  this  is  done  with  the  purpose  .of  preparinj 
defence  only.  Neutralisation  does  not  even  exercise  ai 
influence  upon  the  rank  of  a  State.  Switzerland  is  i 
State  with  royal  honours  and  does  not  rank  behinc 
Great  Britain  or  any  other  of  the  guarantors  of  he 
neutralisation.  Nor  is  it  denied  that  neutralised  States 
in  spite  of  their  weakness  and  comparative  unimport 
ance,  can  neverthelesisi  play  an  important  part  withi] 
the  Family  of  Nations.    Although  she  has  no  voio 

^  See  below,  §  126.  dition  not  to  keep  an  armed  tori 

'  The  oaae  of  Lnzembarg,  whioh      with  the  exception  of  a  police,  wi 
became  neatraliaed  under  the  con-      an  anomaly. 
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where  history  is  made  by  the  sword,  Switzerland  has 
ezBTciaed  great  influence  with  r^ard  to  several  points 
of  progress  in  International  Law.  Thus  the  Geneva 
Convention  owes  its  existence  to  the  initiative  of  Switzer- 
land. The  fact  that  a  permanently  neutralised  State 
is  in  many  questions  a  disinterested  party  makes  such 
State  fit  to  take  the  initiative  where  action  by  a  Great 
Power  would  create  suspicion  and  reserve  on  the  part 
of  other  Powers. 

But  neutralised  States  must  always  be  an  exception. 
The  Family  and  the  Law  of  Nations  could  not  be  what 
they  are,  if  there  were  a  great  number  of  neutralised 
States.    It  is  neither  in  the  interest  of  the  Law  of 
Ifations,  nor  in  that  of  humanity,  that  all  the  smaller 
States  should  become  neutralised,  as  thereby  the  political 
influence  of  the  few  Great  Powers  would  become  stiU 
greater  than  it  already  is.      It  was  the  nineteenth 
century  which  called  neutralised  Stetes  into  existence — 
namely,  Cracow,  Switzerland,  Belgium,  and  Luxemburg.^ 
The  Bepublic  of  Cracow  ^  was  by  the  Vienna  Congress 
of   1815   created    an   independent   and   permanently 
naitralised  Stete  under  the  joint  protection  of  Austria, 
Prussia,  and  Bussia ;  but  Austria  annexed  it  in  1846. 
Belgium  ^  and  Luxemburg  ^  ceased  to  be  neutralised  in 
consequence  of  the  World  War.    Switzerland  is  there- 
fore the  only  neutralised  State  in  existence.    The  estab- 
liahment  of  the  League  of  Nations  will  probably  have 
the  consequence  that  in  future  no  other  States  will 
beeome  neutralised,  because  there  will  probably  be  no 
demand  for  it. 

*  As  regards   the  former   Congo  under   the   guarantee  of    England, 

Free  State,  see  below,  §  101.     It  Austria,  France,  Spain,  Prussia,  and 

aiumld  be  noted  that  Article  10  of  the  Russia.     However,  as  war  broke  out 

Pteoe  Tieaty   of    Amiens  of   1802  again  in  1803,  this  stipulation  was 

itipolated  that  the  island  of  Malta,  never  executed. 

t^etttt  with  the  islands  of  Gooo  t  g^e  Nys,  i.  pp.  414^17. 

■odOommo,  should  be  handed  back  .„     ^\       ^z^ 

to  the  Koighte  of  the  Order  of  St.  *  8«»  «»*o^»  8  99. 

John,  and  permanently  nentimtised  *  See  below,  §  100. 


176  DTTEBNATIOjrAL  PERSONS 

Switeer-  §98.  The  Swiss  Confederation/  which  was  recog- 
nised by  the  Westphalian  Peace  of  1648,  has  puisaied  a 
traditional  poUcy  of  neutrality  since  that  time.  During 
the  French  Revolution  and  the  Napoleonic  Wars,  how- 
ever, it  did  not  succeed  in  keeping  up  its  neutrality. 
French  intervention  brought  about  in  1798  a  new  Con- 
sidtution,  according  to  which  the  several  cantons  ceased 
to  be  independent  States,  and  Switzerland  turned  from 
a  Confederation  of  States  into  the  simple  State  of  the 
Helvetic  Republic,  which  was,  moreover,  through  a 
treaty  of  alliance,  linked  to  France.  It  was  not  till  1814 
that  Switzerland  became  again  a  Confederation  of 
States,  and  not  till  1815  that  she  succeeded  in  becoming 
permanently  neutralised.  On  March  20,  1815,  at  the 
Congress  at  Vienna,  Great  Britain,  Austria,  France, 
Portugal,  Prussia,  Spain,  Sweden,  and  Russia  signed 
the  declaration  in  which  the  permanent  neutrality  of 
Switzerland  was  recognised  and  collectively  guaranteed, 
and  on  May  27,  1815,  Switzerland  acceded  to  this 
declaration.  Article  84  of  the  Act  of  the  Vienna  Congress 
confirmed  this  declaration,  and  an  Act,  dated  November 
20, 1815,  of  the  Powers  assembled  at  Paris  after  l^e  final 
defeat  of  Napoleon,  recognised  it  again.'  Since  that 
time  Switzerland  has  always  succeeded  in  keeping  up 
her  neutrality.  She  has  built  fortresses  and  organised 
a  strong  army  for  that  purpose,  and  in  January  1871, 
during  the  Fnnco-German  War,  she  disarmed  a  French 
army  of  more  than  eighty  thousand  men  who  had  taken 
refuge  on  her  territory,  and  guarded  them  till  after 
the  war. 

Beigiiim.      §  99.  Belgium  '  became  neutralised  from  the  moment 

^  See  Sohweuer,    Vie  OuckidUe  *  See  Desoampa,  La  NeutraliU  de 

der    $ehvfeiunieheH    NeniraliUU,    2      la  Bagique{lW2),  sodVAaineulre 


vols.  (1895),  and  Shennan  in  A.J.,  d7W«|wrmaiMiK  (1912);  Sanger  and 
joL  (1918),  pp.  241-260, 462-474,  and  Norton,  En(fiandP§  OuaranUe  to 
780-796.  Belgium  and  Luzemburg  (1915). 

*  See  Martens,  N.R,<,  iL  pp.  157, 
173,  419,  740. 
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she  was  leoognised  as  an  independent  State  in  1831. 
The  Treaty  of  London,  signed  on  November  15, 1831,  by 
fteat  Britain,  Austria,  Belgimn,  Fianoe,  Prossia,  and 
Russia,  stipulated  at  tbe  same  time  in  Article  7  tbe 
independence  and  ike  permanent  neutrality  of  Belgium, 
and  in  Article  26  the  guaranty  of  the  signatory  five 
Great  Powers.^  And  the  guaranty  was  renewed  in 
Article  2  of  the  Treaty  of  London  of  April  19,  1839,*  to 
which  the  same  Powers  were  parties,  and  which  was  the 
final  treaty  concerning  the  separation  of  Belgium  from 
the  Netherlands. 

The  neutralily  of  Belgium  was  violated  in  1914,  when 
Genoany  attacked  her  for  the  purpose  of  invading  France 
through  Belgian  territory.  For  this  reason  Belgium,  at 
Ae  conference  after  the  World  War,  asked  that  she 
should  cease  to  be  neutralised,  and  the  Powers  acceded  to 
ber  demand.  By  Article  31  of  the  Treaty  of  Peace  with 
Gennany,  Germany  consents  to  the  abrogation  of  the 
TieatieB  of  April  19, 1839,  which  established  the  status 
of  Belgium  before  the  war,  and  undertakes  to  observe 
the  new  arrangements  which  are  to  be  made  by  the 
^cipal  Allied  and  Associated  Powers,  in  concert  with 
BelgiTun  and  Holland.  By  Article  83  of  the  Treaty 
of  Peace  with  Austria,  Austria  consents,  and  gives  an 
undertaking,  in  similar  terms. 

§  100.  The  Grand  Duchy  of  Luxemburg  '  was  from  Liunm- 
1815  to  1866  in  personal  union  with  the  Netherlands,  but  ^'*^* 
^t  the  same  time  a  member  of  the  Germanic  Conf  edera- 
laoQ,  and  Prussia  had  after  1866  the  right  to  keep  troops 
^  t^e  fortress  of  Luxemburg.  In  1866  the  Germanic 
Confederation  came  to  an  end,  and  Napoleon  m.  made 
^rtfi  to  acquire  Luxemburg  by  purchase  from  the 
^of  Holland,  who  was  at  the  same  time  Grand  Duke 

*  See  ICtftens,  N.B.,  zi.  pp.  894  *  See  Eyaohmk  in  R,L,  2Dd  Ser.  i. 

"^^  (1800).     p.    5-42;     Wompftoh,     U 

Luxtmbemrg  neutre  (1000) ;  Sftnger 
^  MarteDiy  NJi.,  zri,  pb  770.       «Dd  Korton,  op.  eil. 

VOL  L  M 
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of  Luxemburg.  As  Prussia  objected  to  this,  it  seemed 
advisable  to  the  Powers  to  neutralise  Luxemburg.  A 
conference  met  in  London,  at  which  Great  Britain, 
Austria,  Belgium,  France,  Holland  and  Luxemburg, 
Italy,  Prussia,  and  Russia  were  represented,  and  on 
May  11, 1867,  a  treaty  was  signed  for  the  purpose  of  its 
neutralisation,  which  is  stipulated  and  collectively 
guaranteed  by  all  the  signatory  Powers,  Belgium  as  a 
neutralised  State  herself  excepted,  by  Article  2.^ 

The  neutralisation  took  place,  however,  under  the 
abnormal  condition  that  Luxemburg  was  not  allowed 
to  keep  any  armed  force,  with  the  exception  of  a  police 
for  the  maintenance  of  safety  and  order,  nor  to  possess 
any  fortresses.  Germany  violated  the  neutrality  of 
Luxemburg  in  1914  for  the  purpose  of  invading  France, 
and  its  neutralisation,  like  that  of  Belgium,  came  to 
an  end  as  a  result  of  the  World  War.  By  Article  40 
of  the  Treaty  of  Peace  with  Germany,  Germany  adheres 
to  its  termination,  and  agrees  to  accept  the  arrange- 
ments which  may  be  made  regarding  Luxemburg  by 
the  Allied  and  Associated  Powers.  By  Article  84  of  the 
Treaty  of  Peace  with  Austria,  Austria  agrees  likewise. 
The  §  101.  The  former  Congo  Free  State,*  which  was 

{^^  recognised  as  an  independent  State  by  the  Berlin  Congo 
^  Conference  ^  of  1884-1885,  was  a  permanently  neutralised 
State  from  1885-1908,  but  its  neutralisation  was  im 
perfect  in  so  far  as  it  was  not  guaranteed  by  the  Poweis 
This  fact  is  explained  by  the  circumstances  under  whicl 
the  Congo  Free  State  attained  its  neutralisation.  Article 
10  of  the  General  Act  of  the  Congo  Conference  of  Berlii 
stipulated  that  the  signatory  Powers  should  respect  th 
neutraUty  of  any  territory  within  the  Congo  district 

^  See  Martens,  N.B.G,,  xviii.  p.  data du  Congo,  vol.  L  {1906) ;  Beev« 

448.  in  A.J.,  iii.  (1909),  pp.  99-118. 

*  Moynier,  La  FondcUion  de  ViXal 
Mdfmdamt  du  Congo  (1887) ;  Hall,  *  See  Protocol  9  of  that  oonfereoa 

26*';  Westlake,  i.  p.  30;  Naves,  in   Martens,    N,R.O„   2nd  Scr.  I 

JKMOt  higiorique  9ur  VAcU  i/ndipm-  p.  353. 
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provided  the  Power  then  or  thereafter  in  possession  of 
the  territory  proclaimed  its  neutrality.  Accordingly, 
wlienthe  CSongo  Free  State  was  recognised  by  the  Congress 
of  Berlin,  the  King  of  ihe  Belgians,  as  the  sovereign  of 
tiie  Congo  State,  declared  ^  it  permanently  neutral,  and 
this  declaration  was  notified  to,  and  recognised  by,  the 
Powers.  Since  the  Congo  Conference  did  not  guarantee 
tiie  neutrality  of  the  territories  within  the  Congo  district, 
the  neutralisation  of  the  Congo  Free  State  was  not 
guaranteed  either.  In  1908^  the  Congo  Free  State 
melted  by  cession  into  Belgium. 
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^estkke,  i.  p.  40— PhiUimore,  i.  §§  27-33--Blant8ohli,  §§  1-16— Heffber,  §  7 
-Gareis,  §  10— Rivier,  i.  pp.  13-18— Bonfib,  No.  40— BAartens,  §  41— 
^yB,i.  pp.  125-137— WesUake,  Paperi,  pp.  141143. 

§  102.  It  will  be  remembered  from  the  previous  dis-  no 
cussion  of  the  dominion  ^  of  the  Law  of  Nations  that  f^^^ 
this  dominion  extends  beyond  the  Christian  States,  and  ^*Y«?° 
includes  now,  among  other  non-Christian  States,  the  and  other 
Mohammedan  State  of  Turkey  and  the  Buddhistic  State  ®*'^" 
of  Japan.    As  all  full  sovereign  International  Persons 
w  equal  to  one  another,  no  essential  diJSerence  exists 
within  the  Family  of  Nations  between  Christian  and 
non-Christian  States.   That  foreigners  residing  in  Turkey 
were  before  the  World  War  still  under  the  exclusive 
jurisdiction  of  their  consuls,  was  an  anomaly  based  on  a 
restriction  on  territorial  supremacy  arising  partly  from 

I  See  Klartens,  N.RM.,  2nd  Ser.  et  le  IhroU  irU€m(Uional{l%\\).     The 

^  p.  585.  question  is  doubtful,    whether  the 

'  See  MArtens,  N.R,0.,  3rd  Ser.  guarantee  of  the  neutrality  of  Belgium 

^  PP-  101,  106,  109,  and  Delpeoh  extended    to  the    territory  of    the 

and  MaiQAggi  ia  R,0.f  zviii.  ( 191 1 ),  former  Oongo  Free  State  ipao  facto  by 

n>-   105-168.      See    also     Bninet,  its  merger  into  Belgium. 
^'i«n»ioii  du  Ccmiffo  d  la  Belgiqw  *  See  above»  §  28. 
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custom  and  partly  from  tFeaties.  In  September  1914, 
Turkey  denounced  these  restrictions,  but  her  act  called 
forth  immediate  protest,  and  the  matter  is  to  be  dealt 
with  by  the  Treaty  of  Peace  with  Turkey.  Turkey  will 
be  called  upon  to  accept  a  scheme  of  judicial  reform, 
drafted  by  the  British  Empire,  France,  Italy,  and 
Japan,  assisted  by  experts  of  other  Powers  which 
enjoy  exterritorial  jurisdiction  in  Turkey.  This  new 
system  is  to  replace  the  system  existing  before  the 
World  War,  and  generally  called  the  ^r^me  of  the 
Capitulations/ 
Inter-  §  103.  Doubtful  bcforc  the  World  War  was  the  posi* 

p^tiSS  tion  of  all  non-Christian  States  except  Turkey  and  Japan, 
ofnon-  ,such  as  China,  Mongolia,  Siam,  Persia,  and  furthei 
states  Abyssinia,  although  the  latter  is  a  Christian  State,  and 
T^^y  although  China,  Persia,  and  Siam  took  part  in  the  Hague 
^  Peace  Conferences  of  1899  and  1907.  Their  civilisatior 
was  essentially  so  different  from  that  of  the  Christian 
States  that  international  intercourse  with  them  of  the 
same  kind  as  between  Christian  States  had  been  hithertc 
impossible.  And  neither  their  Governments  nor  theij 
populations  were  yet  able  fully  to  understand  the  lja»^ 
of  Nations  and  to  take  up  an  attitude  which  was  in 
conformity  with  all  the  rules  of  this  law.  There,  shoulcj 
have  been  no  doubt  that  these  States  were  not  Inter^ 
national  Persons  of  the  same  kind  and  the  same  posi 
tion  within  the  Family  of  Nations  as  Christian  Statea 
But  it  would  have  been  equally  wrong  to  maintain  thai 
they  were  absolutely  outside  the  Family  of  Nations 
and  were  for  no  part  International  Persons.  Since  tlie^ 
used  to  send  and  receive  diplomatic  envoys  and  coni 
elude  international  treaties,  the  opinion  was  justified  tliai 
such  States  were  International  Persons  only  in  soxni 
respects — ^namely,  those  in  which  they  had  expressly 
or  tacitly  been  received  into  the  Family  of  Nations 
When  Christian  States  began  such  intercourse  with  tbes^ 
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Don-CSitistiaD  States  as  to  send  diplomatic  envoys  to 
thj^  and  receive  their  diplomatic  envoys,  and  when 
&sy  entered  into  treaty  obligations  with  them,  they  in- 
directly declared  that  they  were  ready  to  recognise  them 
lot  these  parts  as  International  Persons  and  subjects  of 
the  Law  of  Nations.  But  for  other  parts  such  non- 
Christian  States  remained  as  yet  outside  the  circle  of  the 
Family  of  Nations,  especially  with  regard  to  war,  and 
iiiey  were  for  those  parts  treated  by  the  Christian  Powers 
acooiding  to  discretion.  Some  of  them  were  the 
sabjectB  of  international  arrangements  of  great  political 
importance.  Thus  by  the  Treaty  of  London  of  December 
13, 1906,  Great  Britain,  France,  and  Italy  agreed  to  co- 
operate in  maintaining  the  independence  and  integrity 
of  Abyssinia,!  and  by  the  Treaty  of  St  Petersburg^ 
of  August  18,  1907,  Great  Britain  and  Russia  agreed 
upon  the  integrity  and  independence  of  Persia  and 
Afghanistan,  and  recognised  the  protectorate  of  China 
over  Thibet.  During  the  World  War,  Siam  and  China 
took  part  on  the  side  of  the  Allied  and  Associated 
lowers,  and  at  its  close  Siam,  China,  and  Persia  became 
origjual  members  of  the  League  of  Nations.  The 
position  of  Abyssinia  remains  unchanged. 


XI 
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fi^i  §  O^WMtUke,  i.  pp.  37-39— Phillimoio,  ii.  §§  278-440--.Twi88,  i. 
§§206-207— Taylor,  §§  277, 278,  282— Wharton,  i.  §  70,  p.  646— Herahey, 
No.  89,  p.  96— Moore,  i.  §  18— Bluntuchli,  §  172-Heffler,  §§  40-41— 
Gefibken  in  HoUzendorff,  ii.  pp.  161-222 — Qareis,  §  13 — lAazt,  §  6 — 
UUnuum,  §  28— BonfilB,  Noa.  370-396— Deapagnet,  Nos.  147-164— 
Mferignhac,  ii.  pp.  119-15^— Nys,  ii.  pp.  349-376— Rivier,  i.  §  8— Fiore, 
i-  Nob.  520, 621 — Martens,  i.  §  84 — Fiore,  DeUa  Condhione  giuridica  nUer- 

^  See  Martens,  N.R.O.,  2nd  Ser.  *  See  Martens,  y^.B.G,^  3rd  Ser. 

°^  p.  566,  and  3rd  Ser.  v.  p.  733.       i.  p.  8. 
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naxionale  deUa  Chiesa  e  del  Papa  { 1887) — ^Bompard,  Le  Pope  et  U  Droit  de» 
Oen8  (1888)— Imbart-Latour,  La  Papautd  en  DroU  international  (1893) 
— Olivart,  Le  Pope,  les  J^tate  de  VAgliee  et  Fltalie  (1897)— Le  Fur, 
Le  Saint-SiSge  et  la  Cow  de  Cassalion  (1911) — ^Lampert,  Die  volker- 
rechiliche  Stellung  dee  apoatcl%»chen  StvMes  (1916) — Praag,  Nob.  6,  and 
272-274— Chretien,  in  R.Q,,  vi.  (1899),  pp.  281-291— Bompard  in  R.G., 
vii.  (1900),  pp.  369-387— Flaischlen  in  R.L,  2nd  Ser.  vi.  (1904),  pp. 
85-94 — Higgins  in  the  Journal  of  the  Society  of  ComparcUive  LegiskUiony 
New  Ser.  ix.  (1909),  pp.  262-264— Gidel  in  R,0„  xviiL  (1911).  pp.  689- 
620— Donnedieu  in  R.O.,  zxi.  (1914),  pp.  339-379— Soelle  ia  R.O.,  xxiv. 
(1917),  pp.  244-255. 


The  §  104.  When  the  Law  of  Nations  began  to  grow  up 

p^r  among  the  States  of  Christendom,  the  Pope  was  the 
States,  monarch  of  one  of  those  States — ^namely,  the  so-called 
Papal  States.  This  State  owed  its  existence  to  Pepin-le- 
Bref  and  his  son  Charlemagpe,  who  established  it  in 
gratitude  to  the  Popes  Stephen  n.  and  Adrian  i.,  who 
crowned  them  as  Kings  of  the  Franks.  It  remained 
in  the  hands  of  the  Popes  till  1798,  when  it  became  a 
Republic  for  about  three  years.  In  1801  the  former 
order  of  things  was  re-established,  but  in  1809  it  became 
a  part  of  the  Napoleonic  Empire.  In  1814  it  was  re- 
established, and  remained  in  existence  till  1870,  when 
it  was  annexed  to  the  Kingdom  of  Italy.  Throughout 
the  existence  of  the  Papal  States,  the  Popes  were 
monarchs,  and,  as  such,  equals  of  all  other  monarchs. 
Their  position  was,  however,  even  then  anomalous,  as 
their  influence  and  the  privileges  granted  to  them  by 
the  different  States  were  due,  not  alone  to  their  being 
monarchs  of  a  State,  but  to  their  being  the  head  of  the 
Soman  Catholic  Church.  But  this  anomaly  did  not 
create  any  real  difficulty,  since  the  privileges  granted  to 
the  Popes  existed  within  the  province  of  precedence 
only. 
The  §  105.  When,  in  1870,  Italy  annexed  the  Papal  States 

j^^*^     and  made  Home  her  capital,  she  had  to  undertake  the 
Guaranty,  task  of  Creating  a  position  for  the  Holy  See  and  the 
Pope  which  was  consonant  with  the  importance  of  the 
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htter  to  the  Roman  Catholic  Chtuch.  It  seemed  im- 
possible that  the  Pope  should  become  an  oidinarj 
Italian  subject  and  that  the  Holy  See  should  be  an 
institution  under  the  territorial  supremacy  of  Italy. 
For  many  reasons  no  alteration  was  desirable  in  the 
administration  by  the  Holy  See  of  the  affairs  of  the 
Roman  GathoUc  Church  or  in  the  position  of  the  Pope 
as  the  inviolable  head  of  that  Church.  To  meet  the 
case  the  Italian  Parliament  passed  an  Act  regarding  the 
goaranties  granted  to  the  Pope  and  the  Holy  See,  which 
is  commonly  called  the  '  Law  of  Guaranty.'  Accord- 
ing to  this  tiie  position  of  the  Pope  and  the  Holy  See  is 
in  Italy  as  follows : — 

The  person  of  the  Pope  is  sacred  and  inviolable 
(Article  1),  although  he  is  subjected  to  the  civil  courts 
of  Italy.^  An  offence  against  Ids  person  is  to  be  punished 
in  the  same  way  as  an  offence  against  the  King  of  Italy 
(Article  2).  He  enjoys  all  the  honours  of  a  sovereign, 
retains  the  .privileges  of  precedence  conceded  to  him  by 
i^e  Roman  CathoUc  monarchs,  has  the  right  to  keep 
an  armed  bodyguard  of  the  same  strength  as  before 
l^e  annexation  for  the  safety  of  his  person  and 
of  his  palaces  (Article  3),  and  receives  an  allowance  of 
3^,000  francs  (Article  4).  The  Vatican,  the  seat  of 
the  Holy  See,  and  the  palaces  where  a  conclave  for  the 
dection  of  a  new  Pope  or  where  an  Oecumenical  Council 
meets,  are  inviolable,  and  no  Italian  official  is  allowed 
to  enter  them  without  consent  of  the  Holy  See  (Articles 
5-8).  The  Pope  is  absolutely  free  in  performing  all  the 
functions  connected  with  his  mission  as  head  of  the 
Roman  CathoUc  Church,  and  so  are  his  officials  (Articles 
9  and  10).  The  Pope  has  the  right  to  send  and  to  receive 
envoys,  who  enjoy  all  the  privileges  of  the  diplomatic 
envoys  sent  and  received  by  Italy  (Article  11).  The 
freedom  of  communication  between  the  Pope  and  the 

^  See  Bonfils,  No.  370. 
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entire  Roman  Catholic  world  is  recognised,  imd  the  Pope 
has  therefore  the  right  to  a  post  and  telegraph  office  of 
his  own  in  the  Vatican  or  any  other  place  of  residence, 
and  to  appoint  his  own  post-office  clerks  (Article  12). 
And,  lastly,  the  colleges  and  other  institutions  of  the 
Pope  for  the  education  of  priests  in  Borne  and  the  en- 
vironments remain  under  his  exclusive  supervision, 
without  any  interference  on  the  part  of  the  Italian 
authorities  (Article  13). 

No  Pope  has  as  yet  recognised  this  Italian  Law  of 
Guaranty,  nor  had  foreign  States  an  opportunity  of 
giving  their  express  consent  to  the  position  of  the  Pope 
in  Italy  created  by  that  law.  But  in  practice  foreign 
States  as  well  as  the  Popes  themselves,  although  the 
latter  have  never  ceased  to  protest  against  the  condi- 
tion of  things  created  by  the  annexation  of  the  Papal 
States,  have  made  use  of  the  provisions  ^  of  that  law. 
Several  foreign  States  send,  side  by  side  with  their 
diplomatic  envoys  accredited  to  Italy,  special  envoys  to 
the  Pope,  and  the  latter  sends  envoys  to  several  foreign 
States. 
Inter-  §  106.  The  Law  of  Guaranty  is  not  International  but 

p^^  Italian  Municipal  Law,  and  the  members  of  the  Family 
HoV**8oe  ^^  Nations  have  hitherto  not  made  any  special  arrange- 
and  tho  mcuts  with  regard  to  the  international  position  of  the 
Pope.      jj^jy  g^  ^^  ^j^^  Pope.    And,  further,  there  ought  to 

be  no  doubt  ^  that  since  the  extinction  of  the  Papal 
States  the  Pope  is  no  longer  a  monarch  whose  sove- 
reignty is  derived  from  his  position  as  the  head  of  a 
State.     For  these  reasons  many  writers'  maintain 

1  But  the   Popes   have   hitherto  Pope  its  monarch,  sneh  State  oon- 

never  accepted  the  allowance  pro-  sisting  of  the  Vatican  and  its  de- 

vided  by  the  Law  of  Guaranty.  pendencies,  and  its  subjeote  being 

*  But  a  number  of  writers — ^basing  those  individuals  who  live  in  the 

their  opinion  upon  a  Circular  Note  of  Vatican. 
Cardinal  Jacobin  of  September  11, 

1882 — assert   that  even  nowadays  '  Westlake,  i.  p.  38,  joined  the 

the  Holy  See  is  a  real  Stote  and  the  ranks  of  these  writers. 
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diat  tiie  Holy  See  and  the  Pope  have  no  longer 
ai^  inteEnational  position  whatever  aocoiding  to 
the  Law  of  Nations,  since,  apart  from  the  L^tgae 
of  Nations,  States  only  and  exclusively  are  Inter- 
national Persons.  But  if  the  facts  of  international 
life  and  the  actual  condition  of  things  in  everyday  prac- 
tice are  taken  into  consideration,  this  opinion  has  no 
baais  to  stand  upon.  Although  the  Holy  See  is  not  a 
State,  the  envoys  sent  by  her  to  foreign  States  are  treated 
by  the  latter  on  the  same  footing  with  diplomatic  envoys 
u  regards  exterritoriality,  inviolability,  and  ceremonial 
pnvikges,  and  those  foreign  States  which  send  envoys 
to  the  Holy  See  claim  for  them  from  Italy  all  the  privi- 
leges and  the  position  of  diplomatic  envoys.  Further, 
ahhongh  the  Pope  is  no  longer  the  head  of  a  State,  most 
piivil^^  due  to  the  head  of  a  monarchical  State  are 
still  granted  to  him  by  foreign  States.  Of  course, 
thioii^  this  treatment  the  Holy  See  does  not  acquire 
the  character  of  an  International  Person,  nor  does  the 
Pope  thereby  acquire  the  character  of  a  head  of  a 
monarchical  State.  But  for  some  purposes  the  Holy  See 
^  in  fact  treated  as  though  she  were  an  International 
Person,  and  the  Pope  is  treated  in  practice  for  the  most 
P^  as  though  he  were  the  head  of  a  monarchical  State. 
It  must  therefore  be  maintained  that  by  custom,  by 
tacit  consent  of  the  members  of  the  Family  of  Nations, 
^6  Holy  See  has  a  ^uoM-intemational  position.^  This 
position  allows  her  to  claim  against  all  the  States  treat- 
meat  on  some  points  as  though  she  were  an  International 
Person,  and,  further,  to  claim  treatment  of  the  Pope 
for  the  most  part  as  though  he  were  the  head  of  a 
mooarchical  State.  But  it  must  be  emphasised  that, 
although  the  envoys  sent  and  received  by  the  Holy 

^J^t  tho   Holy   S«e  does    not  between  normal  and  artificial  eub- 

^^Vy  beoome  a  subject  fk  Inter>  jeoto  of  International  Law  is  not 

"■^io&Bl  Law  is  apparant,  8ino»—  admiasible.     But  see  Qidelin  R,0,^ 

^  Above,  §   68— the  distinotioii  xviti.  (1911K  p.  604. 
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See  must  be  treated  as  diplomatic  envoys,^  they  are 
not  such  in  fact,  for  they  are  not  agents  for  international 
afiairs  of  States,  but  exclusively  agents  for  the  a&drs  of 
the  Boman  Catholic  Church.  And  it  must  further  be 
emphasised  that  the  Holy  See  cannot  conclude  inter- 
national treaties  or  claim  a  vote  at  international  con- 
gresses and  conferences.  This  does  not  mean  that  the 
Powers  could  not,  if  they  liked,  invite  an  envoy  of  the 
Pope  to  a  congress  or  conference,  and  concede  him  a 
vote ;  it  only  means  that  the  Pope,  not  being  a  head  of  a 
State,  cannot  claim  a  right  to  be  represented  at  a  con- 
gress or  conference,  and  a  ri>gkt  to  a  vote.  Again,  the 
so-called  conoordats — ^that  is,  treaties  between  the  Holy 
See  and  States  with  regard  to  matters  of  the  Boman 
Catholic  Church — ^are  not  international  treaties,  altiiough 
analogous  treatment  is  usually  given  to  them.  Even 
formerly,  when  the  Pope  was  the  head  of  a  State,  such 
concordats  were  not  concluded  with  the  Papal  States, 
but  with  the  Holy  See  and  the  Pope  as  representatives 
of  the  Boman  Catholic  Church. 
§  106a.  Whereas  the  international  position  of  the 


^  The  case  of  Montagnini,  whioh 
ooourred  in  December  1906,  cannot 
be  quoted  against  this  assertion,  for 
Montagnini  was  not  at  the  time  a 
person  enjoying  diplomatic  privi- 
leges. Diplomatio  relations  between 
France  and  the  Holy  See  had  come  to 
an  end  in  1904  by  Fiance  recalling  her 
envoy  at  the  Vatican  and  at  the  same 
time  sending  his  passports  to  Loren- 
Belli,  the  Papal  Nuncio  in  Paris. 
Montagnini,  who  remained  at  the 
nunciature  in  Paris,  did  not  possess 
any  diplomatio  character  after  the 
departure  of  the  Kuncio.  Neither 
his  arrest  and  his  expulsion  in 
December  1906,  nor  the  seizure  of  his 
papers  at  the  nunciature,  amounted 
therefore  to  an  international  delin- 
quency on  the  part  of  the  French 
Government.  The  papers  left  by  the 
former  Papal  Nuncio,  Lorenzelli,  were 
not  touched,  and  remained  in  the 


archives  of  the  former  nunciature 
until  the  Austrian  ambassador  in 
Paris,  in  February  1907,  asked  the 
French  Foreign  Office  to  transfei 
them  to  him  for  the  purpose  of 
handing  them  on  to  the  Holy  See. 
It  must  be  specially  mentioneid  that 
the  seizure  of  his  papers  and  the 
arrest  and  expulsion  of  Montagnini 
took  place  because  he  conspired 
against  the  French  Government  bs 
encouraging  the  clergy  to  refuse 
obedience  to  French  laws.  And  11 
must  further  be  mentioned  thaj 
Lorenzelli,  when  he  left  the  nunoia 
ture,  did  not,  contrary  to  all  pre 
cedent,  place  the  archives  of  th< 
nunciature  under  seals  and  confidj 
them  to  the  protection  of  anothe 
diplomatic  envoy  in  Paris.  Detail 
of  the  case  are  to  be  found  in  R.L 
2nd  Ser.  ix.  (1907),  pp.  90-96,  am 
RM.,  xiv.  (1907),  pp.  176-186. 


THE  HOLY  SEE  187 

Holy  See  and  the  Pope  is  secured  in  time  of  peace,  Portion 
nothing  can  be  said  to  be  definitely  settled  with  legaid  Hoiy^See 
to  their  position  in  case  Italy  is  at  war.    Indeed,  the  ^^ 
Italian  Law  of  Gnaianly  does  not  make  any  difference  when 
between  the  position  of  the  Holy  See  and  the  Pope  in  ^t  Ww. 
time  of  peace  and  in  time  of  war,  but  the  matter  is 
oeyertheless   uncertain.     Thus   when    Italy   in   May 
1915  entered  the  World  War  by  declaring  war  upon 
Austna,  the  question  arose  whether  the  Austrian  and 
Senoan  Ambassadors  accredited  to  the  Holy  See  could 
lemain  in  Rome,  or  whether  Italy  could  insist  upon  their 
departure.    To  avoid  difficulties  the  Pope  asked  them 
to  depart.    There  is  also  the  question  whether  military 
reasons  might  not  compel  Italy  when  at  war  to  restrict 
tlie  absolute  freedom  of  communication  of  the  Holy  See 
with  the  entire  Roman  Cathohc  world  as  guaranteed 
by  Article  12  of  the  Law  of  Guaranty.    On  the  other 
band,  in  case  Rome  should  be  occupied  by  an  enemy  of 
Italy,  the  occupant,  though  he  would  no  doubt  respect 
the  inviolability  of  the  Pope,  might  for  miUtary  reasons 
be  disinclined  to  grant  absolutely  free  communication 
between  the  Pope  and  the  outside  world. 

§  107.  Since  the  Holy  See  has  no  power  whatever  to  vioUtion 
protect  herself  and  the  person  of  the  Pope  against  viola-  Ho^^See 
tions,  the  question  as  to  the  protection  of  the  Holy  See  »"^  **»® 
^  the  person  of  the  Pope  arises.    I  beUeve  that,  since 
th  present  international  position  of  the  Holy  See  rests 
on  the  tacit  consent  of  the  members  of  the  Family  of 
Nations,  many  a  Roman  CathoUc  Power  would  raise  its 
voice  in  case  Italy  or  any  other  State  should  violate 
tlie  Holy  See  or  the  person  of  the  Pope,  and  an  inter- 
vention for  the  purpose  of  protecting  either  of  them 
would  have  the  character  of  an  intervention  by  right. 
Italy  herself  would  certainly  make  such  a  violation  by 
a  foieign  Power  her  own  a£Eair,  although  she  has  no 
oioie  than  any  other  Power  the  legal  duty  to  do  so, 
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and  although  she  is  not  responsible  to  other  Powers  for 
violations  of  the  Personali^  of  the  latter  by  the  Holy 
See  and  the  Pope.^ 


XII 


STATES  AT  PRESENT  INTERNATIONAL  PERSONS 

European     §  108.  All  the  European  States  are,  of  course,  members 
^^^     of  the  Family  of  Nations.    They  are  the  following : 


Great  Powers  are : 
Great  Britain. 


France. 


Italy. 


Germany  and  Russia  are  not  at  the  present  time  Great 
Powers,  but  may  well  become  so  again. 

Smaller  States  are : 


Albania.^ 

Austria. 

Belgium. 

Bulgaria. 

Czecho-Slovakia. 

Denmark. 

Finland. 

Greece. 

Holland. 

Hungary. 


Luxemburg.^ 

Montenegro.^ 

Norway. 

Poland. 

Portugal. 

Boumania. 

Serb-Croat-Slovene  State. 

Spain. 

Sweden. 

Turkey. 


Very  small,  but  yet  fuU  sovereign,  States  are : 
Monaco  ^  and  Lichteustein. 


^  Was  the  conflaoation  in  1910  of 
the  Palaia  de  Venioe,  the  seat  of  the 
Aoatiian  Legation  at  the  Holy  See, 
a  violation  of  the  Pope's  Personality  ? 
The  Pope  protested  against  the  oon- 
fiaoation  as  a  violation  of  hie  privi- 
leges. See  helow,  §  390  n. ,  and  Soelle 
inILG.,  zziv.  (1917),  pp.  244-266« 


*  The  future  atatns  of  Albania, 
Luxemburg,  and  Montenegro  is, 
however,  at  present  nnsettlea. 

*  But  see  now  the  treaty  between 
Franoe  and  Monaco  reforred  to 
above,  f  93. 
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Neatralised  State  is : 
Switzerland. 

Half  Boveieign  States  are : 

Andorra  (under  the  protectorate  of  France  and 
Spain). 

San  Marino  (under  the  protectorate  of  Italy). 

Danzig  (under  Articles  102-104  of  the  Treaty  of 
Peace  with  Germany  a  Free  City,  and  there- 
fore an  independent  State.  But  it  is  only 
half  sovereign,  because  it  is  placed  under  the 
protection  of  the  League  of  Nations,  and  its 
foreign  relations  are  conducted  by  Poland). 

Part  sovereign  States  are : 

(a)  Member-States  of  Germany. 

(b)  Member-States  of  Switzerland : 

Zurich,  Berne,  Lucerne,  Uri,  Schwyz,  Unter- 
walden  (ob  und  nid  dem  Wald),  Glarus,  Zug, 
Fribourg,  Soleure,  Basle  (Stadt  und  Land- 
schaft),  SchafiQiausen,  Appenzell  (beider 
Rhoden),  St.  Gall,  Grisons,  Aargau,  Thurgau, 
Tessin,  Vaud,  Valais,  NeuchAtel,  Geneva. 


The  position  of  the  territories  (other  than  Finland 
aiul  Poland)  which  formed  part  of  the  Russian  Empire 
is  still  unsettled.  The  British  Government  has  recog- 
oifled  the  Governments  of  Esthonia,  Lithuania,  and 
latvia  as  de  facto  Governments,  but  these  territories 
We  not  so  far  secured  recognition  as  independent 
States. 

§  109.  In  America  there  are  twenty-one  States  which 
w  members  of  the  Family  of  Nations,  but  it  must  be  ^^^^ 
emphasised  that  the  member-States  of  the  five  Federal 
States  on  the  American  continent,  although  they  are 
P^rt  sovereign,  have  no  footing  within  the  Family  of 
Nations,  because  the  American  Federal  States,  in  con- 
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tradistinction  to  Switzerland,  absorb  all  possible  inter* 
national  relations  of  their  member-States. 

In  North  America  ^  there  are : 
Great  Power :  The  United  States  of  America. 
Smaller  State :  The  United  States  of  Mexico. 

In  Central  America  there  are : 
Costa  Rica.  Honduras. 

Cuba.  Nicaragua. 

San  Domingo.  Panama. 

Guatemala.  San  Salvador. 

Haiti. 

In  South  America  there  are : 

The  United  States  of  Ecuador. 

Argentina.  Paraguay. 

Bolivia.  Peru. 

The  United  States  of  Uruguay. 

Brazil.  The  United  States  of 
Chili.  Venezuela. 

Colombia. 

African        §  110.  In  Africa  ^  there  are : 

Full  sovereign  States  : 
Abyssinia.2  Liberia. 

Half  sovereign  States : 

Egypt  (under  British  protectorate). 

^!^^^^     I  (under  French  protectorate). 

The  Soudan  has  an  exceptional  position;  being 
under  the  caif^Aominium  of  Great  Britain  and  Egypt, 
a  footing  of  its  own  within  the  Family  of  Nations  the 
Soudan  certainly  has  not. 

^  As  to  the  position  of  OanAda  and  in    Australasia,    all    self-governing 

Newfoundland  in   North  America,  Dominions  of  the  British  Empire, 

South  Africa  in    Africa,   India   in  see  above,  §§  94a  and  946. 

Asia,  and  Australia  and  New  Zealand  '  But  see  above,  §  28  (5)  and  §  103. 
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Persia.* 
Siam.* 


§  HI.  In  Asia  ^  there  are : 
Fall  sovereign  States : 
Great  Power:  Japan. 
Smaller  States!  Afghanistan.* 

China.* 
Hedjaz. 
Half  sovereign  States : 

Mongolia.* 

The  position  of  the  territories  formerly  part  of  the 
Russian  Empire  remains  unsettled.  The  British  Govern- 
ment has  recognised  the  Governments  of  Azerbaijan, 
theErivanBepublic  of  Armenia  *  and  Geoi^a  aade  facto 
Governments,  but  these  territories  have  not  so  far  been 
recognised  as  independent  States. 


Asubtio 

SUtes. 


Thibet.* 


^'  A<  to  the  position  of  Canada  and 
Kevfoandland  in  North  Amerioa, 
South  Africa  in  Africa,  India  in 
Aoa,  and  Australia  and  New  ZeiUand 
m  Australasia,  all  self-governing 
Dominioiis  of  the  British  Empire, 
see  above,  §§  94a  and  946. 

*  But  see  above,  §  28  (5)  and  §  103. 

'  It  has  been  officially  stated  that 
^  the  Treaty  of  Peace  with  Turkey 
ft  new  State  of  Armenia,  with  fron- 
^en  at  present  undetermined  but 
pnnmably   inoloding   the    Erivan 


Republic,  is  to  be  provisionally 
recognised  as  an  independent  State 
subject  to  the  rendering  of  adminis- 
Itrative  advice  and  assistance  by  a 
Mandatory  in  accordance  with 
Article  22  of  the  Covenant  of  the 
League  of  Nations  (see  below,  fi  167p, 
p.  287),  and  that  Syria  and  Mesopo- 
tamia are  to  be  established  as  States 
of  the  same  kind.  Provision  is  also 
to  be  made  for  the  future  status  of 
Palestine. 


CHAPTER  II 

POBmON  OF  THE  STATES  WITHIN  THE  FAMUT 

OF  NATIONS 


INTERNATIONAL  PEBSONALTTY 


Theao- 
oalled 
Funda- 
mental 
RigfaU. 


Vattel,  i.  §§  13-25— Hall,  §  7— Westlake,  i.  pp.  906-309~-Lawrenoe,  §  67- 
PhiUimore,  i.  S§  144-147— Twias,  i.  §  106— Wheaton,  S  OO-Henbey, 
No.  131— Moore,  L  §  23— Bluntsohli,  §§  64-81- Hartnuum,  1 15— Heffber, 
§  26~-HoltMndorff  in  HoUtmAorff,  ii.  pp.  47-61— Oaieia,  8§  24-25- 
Liazt,  S  7— UUmann,  S  38— Bonfils,  Nob.  236-241— Despagnet,  Ko& 
166-166  — Nys,  u.  pp.  216-222— Pradier-Fod6r6,  i.  Nos.  165-105- 
M^gnhao,  i.  pp.  238-239— Rivier,  i.  §  19— Fiore,  i.  Noe.  367-371- 
Maitens,  i.  §  72 — Fontenay,  Du  DroiU  el  du  DevoirB  du  Aai»  entre  em 
(1888)— Pillet  in  R.G.,  v.  (1898),  pp.  66  and  236,  vi.  (1899),  p.  503- 
Oavaglieri,  I  DiriUifondcuneiUalt  degli  Staii  tuUa  Sodeid  tntematumo^ 
(1906)— Brown  in  A.J.,  iz.  (1913),  pp.  305-335. 

§  112.  Until  the  last  two  decades  of  the  nineteentl 
century  all  jurists  agreed  that  membership  of  the  Familj 
of  Nations  bestowed  so-called  fundamental  rights  oi 
States.  Such  rights  were  chiefly  enumerated  as  th< 
rights  of  existence,  of  self-preservation,  of  equality,  o: 
independence,  of  territorial  supremacy,  of  holding  anc 
acquiring  territory,  of  intercourse,  and  of  good  nam< 
and  reputation.  It  was  and  is  maintained  that  the» 
fundamental  rights  are  a  matter  of  course  and  sell 
evident,  since  the  Family  of  Nations  consists  of  sove 
reign  States.  But  no  unanimity  exists  with  regard  i 
the  number,  the  appellation,  and  the  contents  of  theai 
alleged  fundamental  rights.    Thus,  to  mention  a  mod^ 
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French  writer,  Fillet,^  although  he  rejects  all  the  funda- 
mental ri^ts  w^ijch  are  usually  enumerated,  asserts  the 
existence  of  one  fundamental  right,  namely,  the  right 
of  every  State  to  demand  respect  for  its  sovereignty. 
Again,  to  mention  a  modem  German  writer,  E[au&nann  ^ 
asserts  that  the  right  of  self-preservation  is  the  only 
fundamental  right.  A  great  confusion^  exists,  and 
haidly  two  text-book  writers  agree  in  details  with 
i^aid  to 'the  fundamental  rights.  This  condition  of 
things  has  led  to  a  searching  criticism  of  the  whole 
matter,  and  several  writers  ^  have  in  consequence  thereof 


*  See  S.G.,  v.  (1898),  pp.  66  and 
23S,  and  R.G.,  vi.  (1899),  p.  503. 

*  See  K&iif  mann,  Da»  Weaen  de* 
YWoerrtchU  und  die  Clausula  rehua 
tk  HanHlnu  {1911),  pp.  106-204. 

'  The  *  Declaration  of  the  Rights 
and  Daties  of  Nations'  proolaimed 
by  the  American  Institute  of  Inter- 
national Law  in  1916,  at  its  first 
meeting  at  Washington,  has  in  no 
v%y  improved  matters.  The  follow- 
ing is  the  text  of  this  declaration : — 

L  Every  nation  has  the  right  to 
exist,  and  to  protect  and  to  conserve 
itM  existence ;  but  this  right  neither 
implies  the  right  nor  justifies  the 
act  oC  tiie  State  to  protect  itself  or  to 
SQiDaerve  its  existence  by  the  com- 
aiaeon  of  unlawful  acts  against 
ioQooent  and  unoffending  States. 

II.  Every  nation  has  the  right  to 
independence  in  the  sense  that  it 
^  a  right  to  the  pursuit  of  happi- 
ness, aid  is  free  to  develop  itself 
vithoat  interference  or  control  from 
other  States,  provided  that  in  so 
^ng  it  does  not  interfere  with  or 
^Ule  Uie  rights  of  other  States. 

UL  Every  nation  is  in  law  and 
before  law  the  equal  of  every  other 
Mtion  belonging  to  the  Society  of 
^tiona,  aoA  aU  nations  have  the 
nght  to  claim  and,  according  to  the 
I^Iaration  of  Independence  of  the 
United  States,  'to  assume,  among 
*-he  powers  of  the  earth,  the  separate 
and  equal  station  to  which  the  laws 
<^{  nature  and  of  nature's  Ood  entitle 

them.* 
IV.  Every  nation  has  the  right  to 

^fniuxy  within  defined  boundaries 

VOL.  L  N 


and  to  exercise  exclusive  jurisdiction 
over  its  territory,  and  all  persons, 
whether  native  or  foreign,  found 
therein. 

V.  Every  nation  entitled  to  a 
right  by  the  Law  of  Nations  is  entitled 
to  have  that  right  respected  and  pro- 
tected by  all  other  natiouR,  for  right 
and  duty  are  correlative,  and  the 
right  of  one  is  the  duty  of  all  to 
observe. 

VI.  International  Law  is  at  one 
and  the  same  time  both  national  and 
international :  national  in  the  sense 
that  it  is  the  law  of  the  land  and 
applicable  as  such  to  the  decision  of 
aU  questions  involving  its  principles ; 
international  in  the  sense  that  it  is 
the  law  of  the  Society  of  Nations  and 
applicable  as  such  to  all  questions 
between  and  among  the  membey  of 
the  Society  of  Nations  involving  its 
principles. 

See  A.J,,  X.  (1916),  p.  212,  and 
the  Report. 

*  See  Stoerk  in  Holtsendorff's 
Encykhpadie  der  ReehUwisieniduift, 
5th  ed.  (1890),  p.  1291  ;  Jellinek, 
8y$tem  der  gubjectiven  dfferUlichen 
Eechte  (1892),  p.  302;  Heilbom, 
SytUmt  p.  279,  and  others.  The 
arguments  of  these  writers  have 
met,  however,  considerable  resist- 
ance, and  the  existence  of  funda- 
mental rights  of  States  is  emphatic- 
ally defended  by  other  writers.  See, 
for  instance.  Fillet,  ^c,  Liszt,  §  7, 
and  Gareis,  §§  24  and  25.  WestUke, 
L  p.  906,  is  in  the  ranks  of  those 
writers  who  deny  the  existence  of 
fundamental  rights. 
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asked  that  the  fundamental  rights  of  States  should 
totally  disappear  from  the  treatises  on  the  Law  of 
Nations.  I  certainly  agree  with  this.  Yet  it  must  be 
taken  into  consideration  that  under  the  wrong  heading 
of  fundamental  rights  a  good  many  correct  statements 
have  been  made  for  hundreds  of  years,  and  that  numerous 
real  rights  and  duties  are  customarily  recognised  which 
are  derived  from  the  very  membership  of  the  Family 
of  Nations.  They  are  rights  and  duties  which  do  not 
rise  from  international  treaties  between  a  multitude  of 
States,  but  which  the  States  customarily  hold  as  Inter- 
national Persons,  and  which  they  grant  and  receive 
reciprocally  as  members  of  the  Family  of  Nations. 
They  are  rights  and  duties  connected  with  the  position 
of  the  States  within  the  Family  of  Nations,  and  it  is 
therefore  only  adequate  to  their  importance  to  discuss 
them  in  a  special  chapter  under  that  heading. 
Inter-  §  113.  International  Personality  is  the  term  which 

Fe^'  characterises  fitly  the  position  of  the  States  within  the 
^y  »  Family  of  Nations,  since  a  State  acquires  International 
Quautiea.  Personality  through  its  recognition  as  a  member.  What 
it  really  means  can  be  ascertained  by  going  back  to  the 
basis  ^  of  the  Law  of  Nations.  Such  basis  is  the  comjnon 
consent  of  the  States  that  a  body  of  legal  rules  shall 
regulate  their  intercourse  with  one  another.  Now  a 
legally  regulated  intercourse  between  sovereign  States 
is  only  possible  under  the  condition  that  a  certain  liberty 
of  action  is  granted  to  every  State,  and  that,  on  the 
other  hand,  every  State  consents  to  a  certain  restric- 
tion  of  action  in  the  interest  of  the  liberty  of  action 
granted  to  every  other  State.  A  State  that  enters  intc 
the  Family  of  Nations  retains  the  natural  liberty  oi 
action  due  to  it  in  consequence  of  its  sovereignty,  bu< 
at  the  same  time  takes  over  the  obligation  to  exercise 
self-restraint  and  to  restrict  its  liberty  of  action  in  the 

*  See  above,  §  12. 
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mterest  of  that  of  other  States.  La  entering  into  the 
Family  of  Nationr  a  State  comes  as  an  equal  to  equals ;  ^ 
it  demands  that  certain  consideration  be  paid  to  its 
dignity,  the  retention  of  its  independence,  of  its  terri- 
torial and  its  personal  supremacy.  Jjtecognition  of  a 
State  as  a  mer%ber  of  the  Family  of  Nations  involves 
recogmtion  of  such  State's  equality,  dignity,  independ- 
ence, and  territorial  and  personal  supremacy^  But  the 
lecognised  State  recognises  in  turn  the  same  qualities 
in  other  members  of  that  family,  and  thereby  it  under- 
takes responsibility  for  violations  committed  by  it.  \  All 
these  qualities  constitute  as  a  body  the  International 
Personality  of  a  State,  and  International  Fersonahty 
may  therefore  be  said  to  be  the  fact,  involved  in  the  very 
membership  of  the  Family  of  Nations,  that  equaUty, 
dignity,  independence,  territorial  and  personal  supre- 
macy, and  the  responsibihty  of  every  State  are  recog- 
nised by  every  other  State.^^The  States  are  Inter- 
national Persons  because  they  recognise  these  quatities 
in  one  another,  and  recognise  their  responsibility  for 
violations  of  these  quaUties. 

§  114.  But  the  position  of  the  States  within  the  other 
Family  of  Nations  is  not  exclusively  characterised  by^^JJJj^oi 
these  quaUties.    The  States  make  a  community  because  ^^«  ^^ 
there  is  constant  intercourse  between  them.    Inter-  states 
course  is  therefore  a  condition  without  which  the  Family  F^liy^of^ 
of  Nations  would  not  and  could  not  exist.    Again,  there  NationB. 
are  exceptions  to  the  protection  of  the  quaUties  which 
constitute  the  International  PersonaUty  of  the  States, 
and  these  exceptions  are  likewise  characteristic  of  the 
position  of  the  States  within  the  Family  of- Nations. 
Thus,  in  time  of  war  belligerents  have  a  nght  to  violate 
one  another's  PersonaUty  in  many  ways ;    even  anni- 
hilation of  the  vanquished  State,  through  subjugation 
after  conquest,  is  allowed.    Thus,  further,  in  time  of 

'  See  aboTe,  1 14. 
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peace  as  well  as  in  time  of  war^  such  violations  of  the 
Personality  of  other  States  are  excused  as  are  com- 
mitted in  self-preservation  or  through  justified  inter- 
vention. And,  finally,  jurisdiction  is  also  important 
for  the  position  of  the  States  within  the  Family  of 
Nations.  Intercourse,  self -preservatior ,  intervention, 
and  jurisdiction  must,  therefore,  likewise  be  discussed 
in  this  chapter. 
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Vattel,  ii.  S§  35-48— Westlake,  i.  pp.  321 -S25— Lawrence,  ^  112-119— 
PhiUimore,  i.  §  147,  ii.  §§  27-43— Twisa,  i.  §  12— HaUeok,  L  pp.  125-165 
—Taylor,  §  282— Wheaton,  §§  152-159— Hershey,  No.  146— Moore,  i. 
§  24— BlontsohU,  §§  81-94— Hartmann,  §  14— Heffter,  §§  27-28— Holtzen- 
dorff  in  HoUzendorff,  ii.  pp.  11-13— Ullmann,  §§  36  and  37— Bonfila,  Nos. 
272-278— Despagnet,  Nos.  167-171— Pradier-Fod6r^,  ii.  Nos.  484-694— 
M^rignhac,  i.  pp.  310-320— Rivier,  i.  §  9— Nye,  ii.  pp.  235-256— <3alvo, 
i.  §§  210-259— Fiore,  i.  Nos.  428-451,  and  Code,  Nos.  393-426— Martens, 
i.  §§  70-71— Lawrence,  Essaya,  pp.  191-213— Westlake,  Papers,  pp.  86- 
109— Huber,  Die  OUichJieil  der  Staaten  (1909)— Schttoking,  Der  Staaten 
verbamd  der  Haager  Ko^ferenzen  (1912),  pp.  216-229— Satow,  DiplomalU 
Practice,  i.  §§  21-88— Nys  and  Streit  in  R,L,  2nd  Ser.  i.  (1899),  pp.  273 
313,  and  ii.  (1900),  pp.  5-25— Hicks  in  A.J.,  ii.  (1908),  pp.  630-661. 

Legal  §  115,  The  equality  before  International  Law  of  al 

^st^  member-States  of  the  Family  of  Nations  is  an  invariable 
quahty  derived  from  their  International  Personality.' 
Whatever  inequality  may  exist  between  States  as  regard: 
their  size,  population,  power,  degree  of  civilisation 
wealth,  and  other  quaUties,  they  are  nevertheless  equal 
^^  as  International  Persons.  This  legal  equality  has  thre 
importaiit>(X)nsequences : 

The  first  BB  that,  whenever  a  question  arises  whic] 
has  to  be  settRipL  by  the  consent  of  the  members  of  th 
Family  of  Natiops,  every  State  has  a  right  to  a  vote 
but  to  one  vote  only. 

>  See  above,  §g  14  and  113. 
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The  second  consequence  is  that  legally — ^although 
not  politically — ^the  vote  of  the  weakest  and  smallest 
State  has  quite  as  much  weight  as  the  vote  of  the  largest 
and  most  powerful.  Therefore  any  alteration  of  an 
existing  rule  or  creation  of  a  new  rule  of  International 
Law  by  a  law-making  treaty  has  legal  validity  for  the 
signatory  Powers  and  those  only  who  later  on  accede 
expressly  or  submit  to  it  tacitly  through  custom. 

The  third  consequence  is  that — according  to  the  rule 
par  in  parem  non  habet  imperium — ^no  State  can  claim 
jurisdiction  over  another  full  sovereign  State.  There- 
fore, although  foreign  States  can  sue  in  foreign  courts,^ 
they  cannot  as  a  rule  be  sued  ^  there,  unless  they  volun- 
tarily accept  ^  the  jurisdiction  of  the  court  concerned, 
or  have  submitted  themselves  to  such  jurisdiction  by 
suing  *  in  such  foreign  court.  ^ 

To  the  rule  of  equality  there  are  three  exceptions : 

First,  such  States  as  can  for  some  purposes  *  only  be 
considered  International  Persons,  are  not  equals  of  the 
fall  members  of  the  Family  of  Nations. 

Secondly,  States  imder  suzerainty  and  under  pro- 
tectorate,  which  are  half   sovereign   and   under  the 

^  See    PhiUimore,   ii.   §    113   A;  oonneoted  with  the    olaim    in   th« 

Toong,  Foreign  Companies  and  other  action.     As  regards  the  Qerman  oase 

'>^rpcrati(m8    (1912),   pp.    300-309;  of  Jf ell/eld  ▼.  The  Itusnan  Govern- 

Vs,  ii.  pp.  340-348 ;  Loening,  Die  ment,  see  Kohler  in  Z,  F.,  iv.  (1910), 

'joirJusharkeit  iiber  fremde  Staaten  pp.  309-333 ;  the  opinionB  of  Laband, 

tsbi  Sovoerdne  (1903);  Praag,  Nos.  Meili,  and  Seuffert,  ibid.,  pp.  334- 

1^190 ;   and  the  following  oases :  448  ;  Baty  in  the  Law  Magaztne  and 

The  United  States  Y.  Wagner,  {IS&l)  Review,  xxxv.   (1909-1910),  p.  207; 

l.^'2Ch.App.6S2;  The  Republic  of  Wolf  man  in  A.  J.,   iv.    (1910),  pp. 

'^fixko  V.  Francisco  de  A  rrangoiz,  and  373-383. 

Ofhera,  (1855)  11  Howard's  Practice  ^  Quite     exceptional     cases     are 

Imports  1   (quoted  by  Scott,  Gases  created     by    Article    21 1     of    the 

'^  InlematumoU  Law  (1902),  y.  nO) ;  Treaty    of    Peace    with    Germany, 

The   Sapphire,    (1870)    11    Wallace  Article  29$  of  the  Treaty  of  Peace 

164.    8^  also  below,  §  348.  with  Austria,  and  Article  Iftl  of  the 

*  See  De  Haber  v.  The  Queen  of  Treaty  of  Peace  with  Bulgaria, 
Portugal,  (1851)  17  Q.B.  171  and  which  provide  that  if  the  German  or 
196.  and  Vavaaseur  v.  Krupp,  (1878)  Austrian  or  Bulgarian  Grovemments 
LR.  9Ch.  D.  351.  engage  in  international  trade,  they 

*  ^ice  PrioUauY.  The  United  StaUiS  shall  not  in  respect  thereof  have 
and  Andrew  Johnson,  (1866)  L.R.  any  rights,  privileges,  or  immunities 
2  Equity  669.  of  sovereignty. 

^  Provided  the  oroBS-suit  is  really  *  See  above,  §  103. 
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gtiardianship  ^  of  other  States  with  regard  to  the  man- 
agement of  external  afEairs,  are  not  equals  of  States 
which  enjoy  full  sovereignty. 

Thirdly,   the  part  sovereign    member-States   of   a 
Federal  State  are  not  equals  of  full  sovereign  States. 

It  is,  however,  quite  impossible  to  lay  down  a  hard 
and  fast  general  rule  concerning  the  amount  of  in- 
equality between  the  equal  and  the  unequal  States, 
«  e™^  depend.  u^Lu  «>e  ciro«JZ»  and  con- 
ditions  of  the  special  case.  Thus,  for  instance,  such 
States  as  can  only  for  some  parts  be  considered  to  be 
International  Persons,  and,  further,  half  and  part 
sovereign  States,  have  not  always  a  right  to  a  vote  when 
a  question  arises  which  has  to  be  settled  by  the  consent 
of  the  members  of  the  Family  of  Nations.  Again,  a 
State  under  the  suzerainty  of  another,  and  also  a  State 
under  the  protectorate  of  another,  may  in  some  cases 
be  bound  by  the  vote  of  the  suzerain  and  the  protect- 
ing State  respectively.  Further,  a  Federal  State  may 
for  some  matters  have  jurisdictibn  over  its  part 
sovereign  member-States,  as  may  a  suzerain  State 
over  its  vassal 
pouticfti  §  116.  Legal  equality  must  not  be  confounded  with 
monyof  potitical  equality.  The  enormous  differences  between 
Powers.  States  as  regards  their  strength  are  the  result  of  a  natural 
inequality  which,  apart  from  rank  and  titles,  finds  its 
expression  in  the  province  of  policy.  PoUtically,  States 
are  in  no  manner  equals,  as  there  is  a  difference  between 
the  Great  Powers  and  others.  All  arrangements  made 
by  the  body  of  the  Great  Powers  naturally  gain 
the  consent  of  the  minor  States,  and  the  body  of  the 
Great  Powers  in  Europe  was  therefore  in  the  period 
before  the  World  War  called  the  European  Concert 
There  were  then  eight  Great  Powers — Great  Britain, 
Austria-Hungary,  France,  Germany,  Italy,  and  Russia 

^  See  above,  S§  91  and  98. 
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in  Europe,  and  the  United  States  of  Amerioa  and 
Japan  outside  Europe.  But  owing  to  the  defeat  of 
the  Central  Empires  and  the  breakdown  of  Russia, 
there  are  at  present  only  five  Great  Powers,  namely, 
the  British  Empire,  France  and  Italy,  together  with  the 
United  States  in  America,  and  Japan  in  Asia;  these 
are  the  States  which  are  called  in  the  Treaties  of  Peace 
the  'Principal  Allied  and  Associated  Powers/  The 
Great  Powers  are  the  leaders  of  the  Family  of  Nations, 
and  every  advance  of  the  Law  of  Nations  during  the 
past  has  been  the  result  of  their  pohtical  hegemony, 
although  the  initiative  towards  progress  was  frequently 
taken  by  a  minor  Power. 

But,  however  important  the  position  and  the  influ- 
ence of  the  Great  Powers  may  be,  they  are  by  no  means 
derived  from  a  legal  basis  or  rule.^  It  is  nothing  else 
than  powerful  example  which  makes  the  smaller  States 
agree  to  the  arrangements  of  the  Great  Powers.  Great 
Powers  do  not  enjoy  any  superiority  of  right,  but  only 
a  priority  of  action.  Nor  has  a  State  the  character  of 
a  Great  Power  by  law.  It  is  nothing  else  than  actual 
size,  strength,  and  economic  influence  which  make  a 
State  a  Great  Power.  Changes,  therefore,  often  take 
place.  Whereas  at  the  time  of  the  Vienna  Congress  in 
1815  eight  States — ^namely,  Great  Britain,  Austria, 
France,  Portugal,  Prussia,  Spain,  Sweden,  and  Russia 
--were  still  considered  Great  Powers,  their  number 
decreased  soon  to  five,  when  Portugal,  Spain,  and  Sweden 
lost  that  character.  But  the  so-called  Pentarchy  of 
the  remaining  Great  Powers  turned  into  a  Hexarchy 
after  the  unification  of  Italy,  because  the  latter  became 
at  once  a  Great  Power.  The  United  States  rose  as  a 
Great  Power  out  of  the  civil  war  in  1865,  and  Japan 

^  This  ifl,  however,  maintained  by  and  Pitt  Cobbett,  CauB  a/nd  Opmiom 

a  few  writers.     See,   for  instance,  on  IrUemcUiowd  Law^  2nd  ed.  vol.  i. 

IiOrimer,i.p.  170;  Lawrenoe,  §§  113  (1909),  p.  50. 
and  114;  WesUake,  i.  pp.  921-323, 
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did  the  same  out  of  the  war  with  China  in  1895,  On 
the  other  hand,  in  consequence  of  the  World  War, 
Austria,  Grermany ,  and  Russia  ceased  to  be  Great  Powers, 
although  Germany,  as  well  as  Russia,  may  in  the  course 
of  time  again  become  Great  Powers.  It,  is  a  question 
of  political  and  economic  influence,  and  not  of  law, 
whether  a  State  is  or  is  not  a  Great  Power.  Whatever 
large-sized  State  with  a  large  population  gains  such 
strength  and  economic  power  that  its  political  influence 
must  be  reckoned  with  by  the  other  Great  Powers, 
becomes  a  Great  Power  itself.^  Nor  has  the  establish- 
ment of  the  League  of  Nations  with  the  preponderance 
of  the  Great  Powers  within  its  Council  turned  their 
political  into  a  legal  hegemony,  because  this  preponder- 
ance is  only  the  fruit  of  their  poUtical  influence. 

§  117.  Although  the  States  are  equals  as  Inter- 
national Persons,  they  are  nevertheless  not  equals  as 
regards  rank.  The  differences  as  regards  rank  are 
recognised  by  International  Law,  but  the  legal  equality 
of  States  within  the  Family  of  Nations  is  thereby  as  httle 
aflected  as  the  legal  equality  of  the  citizens  is  affected 
within  a  modem  State  where  diflerences  in  rank  and 
titles  of  the  citizens  are  recognised  by. Municipal  Law. 
The  vote  of  a  State  of  lower  rank  has  legally  as  much 
weight  as  that  of  a  State  of  higher  rank.  And  the 
difference  in  rank  nowadays  no  longer  plays  such  an 
important  part  as  in  the  past,  when  questions  of  etiquette 
gave  occasion  for  much  dispute.     It  was  in  the  six- 


*  In  oontradistinotion  to  the  gene- 
rally reoognised  political  hegemony 
of  the  Great  Powers,  Lawrenoe  (§§ 
113  and  114)  and  Taylor  (§§  415  and 
424)  maintain  that  the  position  of 
the  Great  Powers  is  legally  superior 
to  that  of  the  smaller  States,  being 
a  *  Primacy*  or  *Overlord8hip.*  This 
doctrine,  which  professedly  seeks  to 
abolish  the  universally  recognised 
rule  of  the  equality  of  States,  has  no 
sound  basis,  and  confounds  political 


with  legal  inequality.  I  cannot  agree 
with  Lawrence  when  he  says  (§  114, 
p.  276) :  * ...  in  a  system  of  rules 
depending,  like  International  Law, 
for  their  validity  on  general  consent, 
what  is  political  is  legal  also,  if  it  is 
generally  accepted  and  acted  on.' 
The  Great  Powers  are  dt  facto^  by 
the  smaller  States,  recognised  as 
political  leaders,  but  this  recognition 
does  not  involve  recognition  of  legal 
superiority. 
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teeath  and  seventeenth  centuries  that  the  rank  of  the 
different  States  was  zealously  discussed  under  the  head- 
ing of  droit  de  ftisdance  or  questions  de  "prdseance*  The 
Congress  at  Vienna  of  1815  intended  to  establish  an 
order  of  precedence  within  the  Family  of  Nations,  but 
dropped  this  scheme  on  account  of  practical  difficulties. 
Thus  the  matter  is  entirely  based  on  custom,  which 
lecognises  the  following  three  rules  : 

(1)  The  States  are  divided  into  two  classes — ^namelyi 
States  with,  and  States  without,  royal  honours.  To 
the  first  class  belong  Empires  and  Kingdoms ;  to  it  be- 
loBg  Grand  Duchies ;  to  this  class  belong  also  the  great 
Republics  such  as  France,  the  United  States  of  America, 
Switzerland,  the  South  American  Republics,  and  others. 
All  other  States  belong  to  the  second  class.  The  Holy 
See  is  treated  as  though  she  were  a  State  with  royal 
honours.  States  with  royal  honours  have  exclusively 
the  right  to  send  and  receive  diplomatic  envoys  of  the 
first  class  ^ — ^namely,  ambassadors ;  and  their  monarchs 
address  one  another  as '  brothers '  in  their  official  letters. 
States  with  royal  honours  always  precede  other  States. 

(2)  FuU  sovereign  States  always  precede  those  under 
suzerainty  or  protectorate. 

(3)  Among  themselves  States  of  the  same  rank  do 
i^ot  precede  one  another.  Empires  do  not  precede 
l^doms,  and  since  the  time  of  Cromwell  and  the  first 
French  Republic  monarchies  do  not  precede  republics. 
But  the  Roman  Catholic  States  always  concede  pre- 
cedence to  the  Holy  See,  and  the  monarchs  recognise 
among  themselves  a  difference  with  regard  to  cere- 
monials between  emperors  and  kings  on  the  one  hand, 
^^y  on  the  other,  grand  dukes  and  other  monarchs. 

§  118.  To  avoid  questions  of  precedence,  on  signii^  a  The 
treaty,  States  of  the  same  rank  often  observe  a  conven-  ^^' 
tioBal  usage  which  is  called  the '  Alternat . '    According  to 

^  See  below,  %  365. 
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that  usage  the  signatures  of  the  signatory  States  of  a 
treaty  alternate  in  a  regular  order  or  in  one  determined 
by  lot,  the  representative  of  each  State  signing  first 
the  copy  which  belongs  to  his  State.  But  sometimes 
that  order  is  not  observed,  and  the  States  sign  either  in 
the  alphabetical  order  of  their  names  in  French  or  in 
no  order  at  all  (pele-mele). 

§  119.  At  the  present  time,  States,  save  in  a  few 
exceptional  instances,  have  no  titles,  although  formerly 
such  titles  did  exist.  Thus  the  former  Republic  of 
Venice,  as  well  as  that  of  Genoa,  was  addressed  as '  Serene 
Republic,'  and  up  to  the  present  day  the  Republic  of 
San  Marino  ^  is  addressed  as  '  Most  Serene  Republic' 
Nowadays  the  titles  of  the  heads  of  monarchical  States 
are  in  so  far  of  importance  to  International  Law  as  they 
are  connected  with  the  rank  of  the  respective  States. 
Since  States  are  sovereign,  they  can  bestow  any  titles 
they  like  on  their  heads.  Thus,  according  to  the  German 
Constitution  of  1871,  the  Kings  of  Prussia  had  the  title 
'  German  Emperor ' ;  the  English  monarchs  have  since 
1877  borne  the  title  '  Emperor  or  Empress  of  India ' ; 
the  Prince  of  Roumania  assumed  in  1881,  that  of  Serbia 
in  1882,  that  of  Bulgaria  in  1908,  and  that  of  Monte- 
negro in  1910,  the  title  '  King."  But  no  foreign  State 
is  obUged  to  recognise  such  a  new  title,  especially  when 
a  higher  rank  would  accrue  to  the  State  concerned  in 
consequence  of  such  a  new  title  for  its  head.  In  practice 
such  recognition  will  regularly  be  given  when  the  new 
title  really  corresponds  with  the  size  and  the  import- 
ance of  the  State.^  Roumania,  Serbia,  Bulgaria,  and 
Montenegro  had  therefore  no  difficulty  in  obtaining 
recognition  as  Kingdoms. 


'  See  Treaty  Sen  (1900),  No.  9. 

•  History,  however,  reports  several 
cases  where  recognition  was  with* 
held  for  a  long  time.  Thus  the  title 
'Emperor  of  Russia,'  assumed  by 
Peter  the  Great  in  1701,  was  not 


recognised  by  France  till  1745,  by 
Spain  till  1769,  nor  by  Poland  till 
1764.  And  the  Pope  did  not  recog* 
nise  the  kingly  title  of  PrusBia» 
assumed  in  1701,  till  1786. 
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With  the  titles  of  the  heads  of  States  are  con- 
nected predicates.  Emperois  and  Kings  have  the  predi- 
cate '  Majesty/  '  Grand  Dukes '  have  the  predicate 
'Royal  Highness/  Dukes  that  of  'Highness/  and 
other  monarchs  that  of  '  Serene  Highness/  The  Pope 
is  addressed  as  '  Holiness '  {SanctUaa).  Not  to  be 
confounded  with  these  predicates,  which  are  recog- 
nised by  the  Law  of  Nations,  are  predicates  which 
onginally  were  bestowed  on  monarchs  by  the  Pope  and 
which  have  no  importance  for  the  Law  of  Nations. 
Thus  the  Kings  of  France  called  themselves  Rex 
CM^nissimus  or  'First-bom  Son  of  the  Church/ 
the  Kings  of  Spain  have  called  themselves  since  1496 
£ea;  CatJiolicus,  the  Eangs  of  England  since  1621 
Ikfenwr  Fidei,  the  Kings  of  Portngal  since  1748  Rex 
fideUssimuSy  and  the  Kings  of  Hungary  called  them- 
selves from  1758  onwards  Rex  Apostclicus. 


Ill 
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battel,  u.  ^  35-48— Lawrenoe,  §  120~-PhiUimore,  ii.  §§  27-43— Halleok,  i. 
pp.  137-162  — Taylor,  §  162  — Wheaton,  §  100— Henihey,  No.  147— 
BluntflohU,  §§  82-83  — H&rtrnann,  §  15  — Heffter,  §§  32,  102,  103  — 
Holtxendorff  in  ffoUzendorff,  ii.  pp.  64-69— Ullmann,  §  38— Bonfili,  Nos. 
279-284— Despagnet,  Nos.  184*186— Pradier-FodM,  ii.  NO0.  461-483— 
Rivier,  i.  pp.  280-262— Nys,  ii.  pp.  254-265-€alvo,  iii.  §S  1300-1302— 
Fiore,  i.  Noa.  439-461— Martens,  i.  §  78. 

§  120.  The  majority  of  text-book  writers  maintain  Dignity 
that  tiiere  is  a  fundamental  right  of  reputation  and  of  ***^^y- 
good  name  belonging  to  every  State.  Such  a  right, 
however,  does  not  exist,  because  no  duty  corresponding 
to  it  can  be  traced  within  the  Law  of  Nations.  Indeed, 
the  reputation  of  a  State  depends  just  as  much  upon 
behaviour  as  that  of  every  citizen  within  its  boundaries. 
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hich  has  a  corrupt  Grovernment  and  behaves 
ad  perfidiously  in  its  intercourse  with  other 
be  looked  down  upon  and  despised,  whereas 
ich  has  an  uncorrupt  Gtovemment  and  behaves 
justly  in  its  international  dealings  will  be 
reined.  No  law  can  give  a  good  name  and 
to  a  rogue,  and  the  Law  of  Nations  does  not 
t  give  a  right  to  reputation  and  good  name 
State  as  has  not  acquired  them  throT]^h  ita 
There  are  some  States— nomina  sunt  odiosa ! 
[deed  justly  possess  a  bad  reputation, 
ther  hand,  a  State  as  a  member  of  the  Family 
possesses  dignity  as  an  International  Person, 
a  quaUty  recognised  by  other  States,  and  it 
a  State  from  the  moment  of  its  recognition 
)ment  of  its  extinction,  whatever  behaviour 
Just  as  the  dignity  of  every  citizen  within 
mmands  a  certain  amount  of  consideration 
t  of  fellowHjitizens,  so  the  dignity  of  a  State 
a  certain  amount  of  consideration  on  the 
er  States,  since  otherwise  the  difEerent  States 
live  peaceably  in  the  community  which  iE 
B'amily  of  Nations. 

nee  dignity  is  a  recognised  quality  of  States 
;ional  Persons,  all  members  of  the  Family  of 
■ant  reciprocally  to  one  another  by  custom 
:hts  and  ceremonial  privileges.  These  are 
I  right  to  demand — that  their  heads  shall 
elied  and  slandered ;  that  their  beads  and 
iCir  diplomatic  envoys  shall  be  granted  ex- 
y  and  inviolability  when  abroad,  and  at 
abroad  in  the  official  intercourse  with  repre- 
of  foreign  States  shall  be  granted  certain 
,t  their  men-of-war  shall  be  granted  extern- 
tien  in  foreign  waters ;  that  their  symbols  oi 
such  as  flags  and  coats  of  arms,  shall  not  hi 
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used  improperly  and  shall  not  be  treated  with  disrespect 
on  the  part  of  other  State8.J][  Every  State  must  not 
only  itself  comply  with  the  duties  corresponding  to  these 
rights  enjoyed  by  other  States,  but  must  also  prevent  its 
subjects  from  such  acts  as  violate  the  dignity  of  foreign 
States,  and  must  punish  them  for  acts  of  that  kind  which 
it  could  not  prevent.  The  Municipal  Laws  of  all  States 
must  therefore  provide  for  the  punishment  of  those  who 
commit  ofEences  against  the  dignity  of  foreign  States,^ 
and  if  the  Criminal  Law  of  the  kmd  does  not  contain 
such  provisions,  this  is  no  excuse  for  failure  by  the  State 
concemed  to  ptmish  offenders.  But  it  must  be  empha- 
sised that  a  State  must  prevent  and  punish  such  acts 
only  as  really  violate  the  dignity  of  a  foreign  State. 
Mere  criticism  of  policy,  historical  verdicts  concerning 
the  attitude  of  States  and  their  rulers,  utterances  of 
moral  indignation  condemning  iimnoral  acts  of  foreign 
Goyermnents  and  their  monarchs  need  neither  be  sup- 
pressed nor  punished. 

§  122.  Connected  with  the  dignity  of  States  are  the  iiaritime 
maritime  ceremonials  between  vessels,  and  between  ^J^'i^ia, 
v^sels  and  forts,  which  belong  to  different  States.  Id 
former  times  discord  and  jealousy  existed  between  the 
States  regarding  such  ceremonials,  since  they  were 
looked  upon  as  means  of  keepiug  up  the  superiority  of 
one  State  over  another.  Nowadays,  so  far  as  the  open 
sea  is  concerned,  they  are  considered  as  mere  acts  of 
courtesy  recognising  the  dignity  of  States.  They  are 
the  outcome  of  international  usages,  and  not  of  Inter- 
national Law,  in  honour  of  the  national  flags.  They 
are  carried  out  by  dipping  flags  or  striking  sails  or 

^  Acodrding  to  the  Criminal  Law  with  intent   to   disturb  peaoe  and 

ci  England,   '  everyone  is  guilty  of  friendship  between  the  United  King- 

*  misdemeanour  who  publishes  any  dom  and  the  country  to  which  any 

Hbel  tending  to  degrade,  revile,  or  such  person  belongs.'    See  Stephen, 

opose  to  hatred  and  contempt  any  A    Dxgut    of    th€    Ortminal    Law, 

torcign   prince    or   potentate,    am-  Article  103. 
^>«aador  or  oUier  foreign  dignitary, 
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firing  guns.^  But  so  far  as  the  territorial  maritime  beH 
is  concerned,  littoral  States  can  make  laws  concemii^ 
maritime  ceremonials  to  be  observed  by  foreigi 
merchantmen.^ 


-K 


IV 


INDEPENDENCE  AND  TERRITORIAL  AND  PERSONAL 

SUPREMACY 


Independ- 
ence and 
Territor- 
ial as  well 
as  Per- 
sonal 
Supre- 
macy as 
Aspects 
of  Sove- 
reignty. 


Vattel,  i.  Pra%m%naire$,  $§  15-17— Hall,  §  10— Westlake,  i.  pp.  321-325- 
Lawrence,  §§  08-61— PhiUimore,  i.  §§  144-140— Twiss,  i.  §  20— HaUeck 
i.  pp.  100-124— Taylor,  §  160— Wheaton,  §§  72-75— Hershey,  Noa.  133 
134— Bluntschli,  §§  64-69— Hartmann,  §  15— Heffter,  §§  29  and  31- 
Holtzendorff  in  ffoUzendorff,  ii.  pp.  56-60— Gareis,  §§  25-26— Ullmann 
I  ^— Bonfils,  Nos.  253-271- Despagnet,  Nos.  187-189— M^rignhac,  i 
pp.  258-267— Pradier-Fod6r6,  i.  Nos.  287-332— Rivier,  i.  §  21— Nye,  ii 
pp.  223-226— Calvo,  i.  §§  107-109— Piore,  i  Nos.  372-427,  and  Codt 
Nos.  185-892— Martens,  i.  §§  74  and  75— WestUke,  Papers,  pp.  86-101 

§  123.  Sovereignty  as  supreme  authority,  which  i 
independent  of  any  other  earthly  authority,  may  h 
said  to  have  different  aspects.  As  excluding  depend 
ence  from  any  other  authority,  and  in  particular  fron 
the  authority  of  another  State,  sovereignty  is  tndepend 
ence.  It  is  external  independence  with  regard  to  th 
liberty  of  action  outside  its  borders  in  the  intercoms 
with  other  States  which  a  State  enjoys.  It  is  interne 
independence  with  regard  to  the  liberty  of  action  o 
a  State  inside  its  borders.  As  comprising  the  powe 
of  a  State  to  exercise  supreme  authority  over  all  person 
and  things  within  its  territory,  sovereignty  is  tern 
torial  supremacy  {dominium^  territorial  sovereignty).  A 
comprising  the  power  of  a  State  to  exercise  suprem 
authority  over  its  citizens  at  home  and  abroad,  sov( 
reignty  is  persorud  supremacy  (mperium,  political  savi 
reignty). 

^  See  Halleok,  i.  pp.  133-152,  where  the  matter  is  treated  with  all  detail 
See  also  below,  §  257.  *  See  below,  §  187. 
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For  these  reasons  a  State  as  an  International  Person 
possesses  independence  and  territorial  and  personal 
supremacy.  These  three  qualities  are  nothing  else  than 
three  aspects  of  the  very  same  sovereignty  of  a  State* 
and  there  is  no  sharp  boundary  line  between  them. 
The  distinction  is  apparent  and  useful,  although  internal 
independence  is  nothing  else  than  sovereignty  com- 
prising  territorial  supremacy,  but  viewed  from  a  di£Eerent 
point  of  view. 

§121  Independence  and  territorial  as  well  as  per-OooM- 
sonal  supremacy  are  not  rights,  but  recognised  and  f^^^ 
therefore  protected  qualities  of  States  as  International  ^^^^.^^^ 
Persons.    The  protection  granted  to  these  qualities  by  iai  and 
the  Law  of  Nations  finds  its  expression  in  the  right  of  f,^?^ 
every  State  to  demand  that  other  States  abstain  them-  °^y* 
selves,  and  prevent  their  agents  and  subjects,  from 
committing  any  act  which  constitutes  a  violation  of  its 
i^ependence  or  its  territorial  or  personal  supremacy. 

In  consequence  of  its  external  independence,  a  State 
can  manage  its  international  affairs  according  to  dis- 
elation,  especially  enter  into  alliances  and  conclude 
other  treaties,  send  and  receive  diplomatic  envoys, 
^Tiire  and  cede  territory,  make  war  and  peace. 

In  consequence  of  its  internal  independence  and 
territorial  supremacy,  a  State  can  adopt  any  constitu- 
tion it  likes,  arrange  its  administration  in  a  way  it 
thinks  fit,  enact  such  laws  as  it  pleases,  organise  its 
forces  on  land  and  sea,  build  and  pull  down  fortresses, 
^opt  any  commercial  policy  it  likes,  and  so  on.  Accord- 
^  to  the  rule,  quddqvdd  est  in  territorio  est  etiam  de 
^^frUorio,  all  individuals  and  all  property  within  the 
^tory  of  a  State  are  under  its  dominion  and 
sway,  and  even  foreign  individuals  and  property  faU 
at  once  under  the  territorial  supremacy  of  a  State  when 
they  cross  its  frontier.  Aliens  residing  in  a  State  can 
therefore  be  compelled  to  pay  rates  and  taxes,  and  to 
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serve  in  the  police  under  the  same  conditions  as  citizena 
for  the  purpose  of  maintaining  order  and  safety.  But 
aliens  may  be  expelled,  or  not  received  at  all.  On  the 
other  hand,  hospitality  may  be  granted  to  them  what- 
ever act  they  have  committed  abroad,  provided  the} 
abstain  from  making  the  hospitable  territory  the  hask 
for  attempts  against  a  foreign  State.  And  a  State  cai 
through  naturalisation  adopt  foreign  subjects  residing 
on  its  territory  without  the  consent  of  the  home  State 
provided  the  individuals  themselves  give  their  consent 
In  consequence  of  its  personal  supremacy,  a  Stat^ 
can  treat  its  subjects  according  to  discretion,  and  ii 
retains  its  power  even  over  such  subjects  as  emigrate 
without  thereby  losing  their  citizenship.  A  State  ma] 
therefore  command  its  citizens  abroad  to  come  homi 
and  fulfil  their  miUtary  service,  may  require  them  to  pa] 
rates  and  taxes  for  the  support  of  the  home  finances 
may  ask  them  to  comply  with  certain  conditions  ii 
case  they  desire  marriages  concluded  abroad  or  will 
made  abroad  to  be  recognised  by  the  home  authorities 
and  can  punish  them  on  their  return  for  crimes  thei 
have  committed  abroad. 
VioU-  §  125.  The  duty  of  every  State  itself  to  abstain,  am 
in^pend-  ^  prcvcut  its  agcuts  and  subjects,  from  committing  an; 
enoeand  act  which  coustitutes  a  violation^  of  another  State^ 
iaiand  independence  or  territorial  or  personal  supremacy  i 
l^  ooriaHve  to  the  co™.po.«ii.>g  right  pos^Ld  b/th 
raaoy.  other  State.  It  is  impossible  to  enimierate  all  sue 
actions  as  might  constitute  a  violation  of  this  dutj 
But  it  is  of  value  to  give  some  illustrative  examples 
Thus,  in  the  interest  of  the  independence  of  othc 
States,  a  State  is  not  allowed  to  interfere  in  th 
management  of  their  international  affairs,  nor  t 
prevent  them  from  doing  or  to  compel  them  to  d 
certain  acts  in  their  international  intercourse.    Furthei 

^  See  below,  §  155. 
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in  the  interest  of  the  territorial  supremacy  of  other 
States,  a  State  is  not  allowed  to  send  its  troops, 
its  men-of-war,  or  its  police  forces  into  or  throi]^ 
foreign  territory,  or  to  exercise  an  act  of  administration 
or  jurisdiction  on  foreign  territory,  without  permission.^ 
Again,  in  the  interest  of  the  personal  supremacy  of  other 
States,  a  State  is  not  allowed  to  naturalise  aliens  residing 
on  its  territory  without  their  consent,^  nor  to  prevent 
them  from  returning  home  for  the  purpose  of  fulfilling 
military  service  or  from  paying  rates  and  taxes  to  their 
home  State,  nor  to  incite  citizens  of  foreign  States  to 
emigration. 

§  126.  Independence  is  not  boundless  liberty  for  a  RestHo- 
State  to  do  what  it  likes  without  any  restriction  what- 1^^, 
ever.  The  mere  fact  that  a  State  is  a  member  of  the  ^^- 
Family  of  Nations  restricts  its  liberty  of  action  with 
T^ard  to  other  States,  because  it  is  bound  not  to  inter- 
vene in  the  a£Eairs  of  other  States.  And  it  is  generally 
admitted  that  a  State  can  through  conventions,  such  as 
a  treaty  of  alliance  or  neutrality  and  the  like,  enter  into 
loany  obhgations  which  hamper  it  more  or  less  in  the 
Q^anagement  of  its  international  affairs.  Independence 
is  a  question  of  degree,  and  it  is  therefore  also  a  question 
of  degree  whether  the  independence  of  a  State  is  de- 
^yed  or  not  by  certain  restrictions.  Thus  it  is  gene- 
^7  admitted  that  States  under  suzerainty  or  under 
protectorate  are  so  much  restricted  that  they  are  not 
^y  independent,  but  half  sov^eign.  And  the  same 
is  the  case  with  the  member-States  of  a  Federal  State 
which  are  part  sovereign.  On  the  other  hand,  the 
restrictions  connected  with  the  neutralisation  of  States 

Bat  neighbouring  States   very  from  Basle  to  Germany. 
^^  give  iuoh  permission  to  one 

'cotber.    Switzerland,  for  instance,  '  See,    however,    below   (§  299). 

'^^  German  custom-house  officers  where  the  faot  is  stated  that  some 

^  be  stationed    on    two   railway  States  naturalise  an  alien  through 

^cos  of  Basle  for  the  purpose  of  ^e  very  faot  of  his  taking  domioJle 

cttahiing  the  luggage  of  travellers  on  their  territory. 

VOL.  1.  O 


210 


POSITION  OF  THE  STATES 


do  not,  according  to  the  correct  opinion,^  destroy 
their  independence,  although  they  cannot  make  war 
except  in  self-defence,  cannot  conclude  alliances,  and 
are  in  other  ways  hampered  in  their  liberty  of  action. 

From  a  political  and  a  legal  point  of  view  it  is  of  great 
importance  that  the  States  imposing  and  those  accepting 
restrictions  upon  independence  should  be  clear  in  their 
intentions.  For  the  question  may  arise  whether  these 
restrictions  make  the  State  concerned  a  dependent  one. 

Thus  through  Article  4  of  the  Convention  of  London 
of  1884,  between  Great  Britain  and  the  former  South 
African  Repubhc,  stipulating  that  the  latter  should 
not  conclude  any  treaty  with  any  foreign  State,  the 
Orange  Free  State  excepted,  without  approval  on  the 
part  of  Great  Britain,  the  Republic  was  so  much  re^ 
stricted  that  Great  Britain  considered  herself  justified 
in  defending  the  opinion  that  the  Republic  was  noi 
an  indep^dent  State,  although  the  Republic  itself  and 
many  writers  were  of  a  different  opinion.^ 

Thus,  to  give  another  example,  through  Article  1  o! 
the  Treaty  of  Havana  ^  of  May  22,  1903,  between  th^ 
United  States  of  America  and  Cuba,  stipulating  thai 
Cuba  shall  never  enter  into  any  such  treaty  with  i 
foreign  Power  as  will  impair,  or  tend  to  impair,  tb 
independence  of  Cuba,  and  shall  abstain  from  othei 
acts,  the  Republic  of  Cuba  is  so  much  restricted  tha 
some  writers  maintain — wrongly,  I  believe — ^that  Cubi 
is  under  an  American  protectorate  and  only  a  hal 
sovereign  State.  ^ 


*  See  above,  §  97. 

*  It  is  of  interest  to  state  the  fact 
that,  before  the  last  phase  of  the 
conflict  between  Great  Britain  and 
the  Republic,  influential  Ck>ntinental 
writers  stated  the  suzerainty  of 
Great  Britain  over  the  Republic. 
See  Rivier,  i.  p.  89,  and  Holtzendorff 
in  Holtzendorff,  ii.  p.  116.  West- 
lake,  Papers^  pp.  419-460,  gives  an 


independent  analysis  of  the  relatior 
between  Great  Britain  and  the  R< 
public. 

•  See  Martens,  N,R.O.,  2nd  Sei 
zxxii.  p.  79. 

'  As  regards  the  intemation^ 
position  of  Cuba,  see  Whitcomi 
Z/a  SitucUum  intemcUionale  dt  Cub 
(1905),  and  Hershey,  p.  108,  n.  2S. 
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Again,  the  Republic  of  Panama  is,  by  the  Hay-Varilla 
Treaty  of  Washington  ^  of  1903,  likewise  burdened  with 
some  restrictions  in  favour  of  the  United  States,  but 
here,  too,  it  would  be  wrong  to  maintain  that  Panama 
is  under  an  American  protectorate.  Restrictions  in 
favour  of  the  United  States,  imposed  upon  San  Domingo 
hj  a  treaty  of  February  8,  1907,*  and  upon  Haiti  by  a 
treaty  of  September  16,  1915,^  raise  similar  questions. 

§127.  Just  like  independence,  territorial  supremacy  Restno- 
does  not  give  a  boundless  liberty  of  action.  Thus,  by  TenSS*^" 
customary  International  Law  every  State  has  a  right  ^•^  ^'^p"" 
to  demand  that  its  merchantmen  can  pass  through  the 
maritime  belt  of  other  States.  Thus,  further,  naviga- 
tion on  so-called  international  rivers  in  Europe  must 
be  open  to  merchantmen  of  all  States.  Thus,  thirdly, 
foreign  monarchs  and  envoys,  foreign  men-of-war,  and 
foreign  armed  forces  must  be  granted  exterritoriality. 
Thus,  fourthly,  through  the  right  of  protection  over 
citizens  abroad,  which  is  held  by  every  State  according 
to  customary  International  Law,  a  State  cannot  treat 
foreign  citizens  passing  through  or  residing  on  its  terri- 
tory arbitrarily  according  to  discretion  as  it  might  treat 
its  own  subjects ;  it  cannot,  for  instance,  compel  them 
to  serve  *  in  its  army  or  navy.  Thus,  fifthly,  a  State, 
in  spite  of  its  territorial  supremacy,  is  not  allowed  to 
alter  the  natural  conditions  of  its  own  territory  to  the 
disadvantage  of  the  natural  conditions  of  the  territory 
of  a  neighbouring  State — ^for  instance,  to  stop  or  to 

^  See  Martens,  N.R,0.,  2nd  Ser.  lowing  at  the  seoond  Hague  Peace 
zxxi.  p.  599.  Oonferenoe  of  1907  :    *  Nous  reoon- 

*  A.J„  L  (1907),  Supplement,  p.       naiseonsqu'enrAgleg^nAraleleneutre 

23.    See klso  A. J.,  xi.  (1917),  p.  394,       f^  "fffP^,  ^?  ^""^  ."f ^^°S,  -^^litai'* 

I  J   r  /iAii»\    o       1      ^  dans  TEtat  od  il  reside.     Cependant 

.I./.,  X.  (1916),  Supplement,  p.       d^ns  lea  oolonies   britanniques   et, 

^^  dans  une  oertaine  mesure,  dans  tous 

*  Great  Britain  would  seem  to  les  pays  en  vole  de  formation,  la 
uphold  an  exception  to  this  rule,  for  situation  est  tout  autre  et  la  popula- 
I«rd  Reay,  one  of  her  delegates,  tion  toute  entiire,  sans  distinction 
declared — see  Devxihne  Conference  de  nationality,  pent  Atre  appelto  sous 
»K<enuUfbfia2e  de  la  Paix,  Actes  et  les  armes  pour  d^fendre  leurs  foyers 
I^ocwmeiUSj  vol.  iii.  p.  41 — the  fol-  menaces/ 
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divert  the  flow  of  a  river  which  runs  froin  its  own  into 
neighbouring  territory.^  Thus,  to  give  another  and 
sixth  example,  a  State  is  not  allowed  to  permit  on  its 
territory  a  conspiracy  or  the  preparation  of  a  hostile 
expedition  ^  against  another  country. 

In  contradistinction  to  these  restrictions  by  the 
customary  Law  of  Nations,  there  are  obligations  of  many 
a  kind  which  a  State  can  assume  through  treaties,  with- 
out thereby  losing  its  internal  independence  and  terri- 
torial supremacy.  Thus  France  by  three  consecutive 
treaties  of  peace — namely,  that  of  Utrecht  of  1713,  that 
of  Aix-la-Chapelle  of  1748,  and  that  of  Paris  of  1763- 
entered  into  the  obligation  to  pull  down  and  not  to  re- 
build the  fortifications  of  Dunkirk.*  Again,  Napoleon  i. 
imposed  after  the  Peace  of  Tilsit  of  1807  upon  Prussia 
the  restriction  *  not  to  keep  more  than  42,000  men  under 
arms  during  ten  years  from  January  1,  1809 ;  and  after 
the  World  War  the  Allies  imposed  upon  Glermany  the 
restriction  not  to  keep  more  than  100,000  men  under 
arms,  nor  a  navy  larger  than  necessary  for  coast  defence 
and  purposes  of  poUce,  nor  any  military  or  naval  air 
forces.  Restrictions  were  likewise  placed  on  the  armed 
forces  of  Austria  and  Bulgaria,  and  will  doubtless  be 
placed  on  those  of  Hungary  and  Turkey.  Again,  Article 
29  of  the  Treaty  of  Berlin  of  1878  imposed  upon  Monte- 
negro the  restriction  not  to  possess  a  navy.^  There  is 
hardly  a  State  in  existence  which  is  not  in  one  point 
or  another  restricted  in  its  territorial  supremacy  by 
treaties  with  foreign  Powers. 


*  See  below,  §  178o.  A.J,y  vi. 
(1912),  pp.  478-485,  gives  an  in- 
teresting account  conoeming  an 
attempted  interference  with  the 
natural  course  of  the  River  Rio 
Grande. 

*  See  Curtis  in  A,J.^  viii.  (1914), 
pp.  1-37,  224-255. 

*  This  restriction  was  abolished  by 
Article  17  of  the  Treaty  of  Paris  of 
1783. 


*  This  restriction  vras  agreed  upon 
in  secret  articles  of  the  Franco- 
Prussian  (Convention  of  September 
8,  1808.  See  Clerq,  RwwA  da 
Trakds  amcltu  par  la  France  (1864), 
vol.  ii.  p.  272. 

"  It  is  doubtful  whether  this  re- 
striction was  still  in  force  at  the  oat- 
break  of  the  World  War ;  see  below, 
§258. 
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§128.  Peisonal  supremacy  does  not  give  a  bound- Rartrio- 
less  liberty  of  action  either.  Although  the  citizens  of  penonir 
a  State  remain  under  its  power  when  abroad,  such  ^^' 
State  is  restricted  in  the  exercise  of  this  power  with 
i^ard  to  all  those  matters  in  which  the  foreign  State 
on  whose  territory  these  citizens  reside  is  competent 
in  consequence  of  its  territorial  supremacy.  The  duty 
to  respect*  the  territorial  supremacy  of  a  foreign  State 
most  prevent  a  State  from  doing  all  acts  which,  although 
they  are  according  to  its  personal  supremacy  within 
its  competence,  would  violate  the  territorial  supremacy 
of  this  foreign  State.  Thus,  for  instance,  a  State  is 
pievented  from  requiring  such  acts  from  its  citizens 
abroad  as  are  forbidden  to  them  by  the  Municipal  Law 
of  the  land  in  which  they  reside,  and  from  ordering  them 
Dot  to  commit  such  acts  as  they  are  bound  to  commit 
according  to  the  Municipal  Law  of  the  land  in  which 
they  reside.^ 

But  a  State  may  also  by  treaty  obligation  be  for 
some  parts  restricted  in  its  liberty  of  action  with  regard 
to  its  citizens.  Thus  Articles  5,  27,  35,  and  44  of  the 
Tieaiy  of  Berlin  of  1878  restricted  the  personal  supre- 
10^  of  Bulgaria,  Montenegro,  Serbia,  and  Boumania 
i&  so  far  as  these  States  were  thereby  obliged  not 
b)  impose  any  religious  disabiUties  on  any  of  their 
subjecis.^ 


For  ezunple,  in  time  of  war,  a 
*ffigw«at  is  not  entitled  to  pro- 
tubitone  of  its  nationals,  resident  in 
Vneutral  State  under  the  laws  of 
^'nich  debts  most  be  paid,  from  pay- 
^  a  debt  due  to  a  national  of  the 
«*er  belligerent. 

See  above,  %  73.  By  a  treaty 
jonduded  on  September  10,  1919, 
petween  the  United  SUtea  of  Amer- 
jc%,  the  BritLsh  Empire,  France, 
^7  sod  Japan,  and  the  Serb- 
^^ttt-Sloveiie  State,  the  restrictions 
^^P;j«dnpon  Serbia  by  Article  35  of 
UM  Treaty  of  Beiiin  were  abrogated. 


the  Serb'Croat-Slovene  State  under* 
taking  to  assure  full  and  oomplete 
protection  of  life  and  liberty  to  all 
its  inhabitants  without  distinction 
of  birth,  nationality,  language,  race, 
or  religion.  (Treaty  S^r.  (1919), 
No.  1 7,  Cmd.  461 . )  As  to  Roumania, 
see  now  the  treaty  ooncluded  on 
December  9,  1919,  between  the 
Principal  Allied  and  Associated 
Powers  and  Roumania  (Treaty  Ser. 
(1920),  No.  6,  Omd.  588) ;  and  as  to 
Bulgaria,  the  Treaty  of  Peaoe  with 
Bulgaria,  Articles  49-57.  See  also 
below,  §  568&. 
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Vattel,  ii.  §§  49-63.  119-121— HaU,  §§  8,  83-86— VVestlake,  i.  pp.  312-317- 
PhilUmore,  i.  §§  210-220— Twiss,  i.  §§  106-112— Halleck,  i.  pp.   119-124 
—Taylor,  §§  401-409— Wheaton,  §§  61-62— Hershey.  No.    132— Moore 
ii.  §§  215-219— Hartmann,  §  16— HeflEler,  §  30— Holtzendorflf  in  Holtzen 
dorffy  ii.  pp.  61-66 — Gareis,  §  25 — Liszt,  §  7 — Ullmann,  §  38 — Heilborn 
pp.    280-299  — Bolmerincq,  §  22  — Bonfils,  Nos.  242-252  —  Despagnet 
Nos.  172-176— M^rignhao,  i.  pp.  239-245— Pradier-Fod6r6,  i.  Nos.  211 
286— Rivier,  i.  §  20— Nye,  ii.  pp.  218-221— Calvo,  i.  §§  208-209— Fiore 
i.  Nob.  462-466— Martens,  i.  §  73— Westlake,  Paper$,  pp.    110  125  - 
Oavaretta,   Lo  8tcUo  di  Necesaitd  net  Diritto  intemazumdle  (1910)— 
Oybichowski,    Studien  zum  irUemationalen  Recht  (1912),   pp.  21-71  — 
Vissoherin  R.O.^  xxiv.  (1917),  pp.  74-108. 

Self-pro-  R  129.  From  the  earliest  time  of  the  existence  of 
anExousethe  Law  of  NatioDS  self-preservation  was  considered 
tions/^  sufficient  justification  for  many  acts  of  a  State  which 
violate  other  States.  Although,  as  a  rule,  all  States 
have  mutually  to  respect  one  another's  personaUty, 
and  are  therefore  bound  not  to  violate  one  another,  as 
an  exception,  certain  violations  of  another  State  com- 
mitted by  a  State  for  the  purpose  of  self-preservation 
are  not  prohibited  by  the  Law  of  Nations.  Thus,  self- 
preservation  is  a  factor  of  great  importance  for  the 
position  of  the  States  within  the  Fa|nily  of  Nations, 
and  most  writers  maintain  that  every  State  has  a  funda- 
mental right  of  self-preservation.^  But  nothing  of  the 
kind  is  actually  the  case,  if  the  real  facts  of  the  law  are 
taken  into  consideration.  If  every  State  really  had  a 
right  of  self-preservation,  all  the  States  would  have  the 
duty  to  admit,  suffer,  and  endure  every  violation  done  to 
one  another  in  seK-preservation.  But  such  duty  does  not 
exist.  On  the  contrary,  although  self-preservation  is 
in  certain  cases  an  excuse  recognised  by  International 

^  This   right    was   formerly   f re-  interosts  in  oaae  of  a  conflict  between 

qnently  called  Droit  de  Convenances  its  own  and  the  interests  of  another 

Mid  was  said  to  consist  in  the  right  State.     See  Heffter,  §  26. 
of  every  State  to  act  in  favour  of  its 
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Law,  no  State  is  obliged  patiently  to  submit  to  viola- 
tions done  to  it  by  such  other  State  as  acts  in  self-pre- 
8ervation,  but  can  repulse  them.  It  is  a  fact  that  in 
certain  cases  violations  conmiitted  in  self-preservation 
are  not  prohibited  by  the  Law  of  Nations.  But,  never- 
theless, they  remain  violations,  may  therefore  be  re- 
pulsed, and  indenmities  ^  may  be  demanded  for  damage 
done.  Self-preservation  is  consequently  an  excuse, 
because  violations  of  other  States  are  in  certain  excep- 
tional cases  not  prohibited  when  they  are  committed 
for  the  purpose,  and  in  the  interest,  of  self-preservation, 
although  they  need  not  be  patiently  suffered  and  endured 
by  the  States  concerned. 

§  130.  It  is  frequently  maintained  that  every  viola-  What 
tion  is  excused  so  long  as  it  was  caused  by  the  motive  seii-pre- 
of  self-preservation;  but  it  becomes  more  and  more ••^•^**^° 
recognised  that  violations  of  other  States  in  the  in-  BxoqmcI. 
terest  of  self-preservation  are  excused  in  cases  of  neoes- 
sUy  only.    Only  such  acts  of  violence  in  the  interest 
of  self-preservation    are    excused    as    are    necessary 
in  self-defence,   because  otherwise   the  acting  State 
would  have  to  suffer,  or  have  to  continue  to  suffer,  a 
violation  against  itself.    If  an  imminent  violation,  or 
the  continuation  of  an  already  commenced  violation, 
can  be  prevented  and  redressed  otherwise  than  by  a 
violation  of  another  State  on  the  part  of  the  endangered 
State,  this  latter  violation  is  not  necessary,  and  there- 
fore not  excused  and  justified.^    When,  to  give  an 
example,  a  State  is  informed  that  on  neighbouring  terri- 
tory a  body  of  armed  men  is  being  organised  for  the 
purpose  of  a  raid  into  its  territory,  and  when  the  danger 
can  be  removed  through  an  appeal  to  the  authorities  of 

^  See  below,  §  154  n.  as  a  neoessity  of  self-defence  which 

is  *  instant,  overwhelming,  and  leay- 

'  Mr.  Webster,  the  American  ing  no  choice  of  means,  and  no 
Secretary  of  State,  defined  the  moment  for  deliberation/  Soe 
necessity  which  would  be  an  excuse       Moore,  ii.  §  217,  p.  412. 
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.  the  neighbouring  country,  no  case  of  necessity  has  arisen. 
But  if  such  an  appeal  is  fruitless  or  not  possible,  or  if 
there  is  danger  in  delay,  a  case  of  necessity  arises,  and 
the  threatened  State  is  justified  in  invading  the  neigh- 
bouring  country  and  disarming  the  intending  raiders. 

And  I  beUeve  that  the  term  self-defence  must  not 
here  be  understood  in  its  narrower  sense,  meaning 
defence  against  an  act  of  individuals  only,  but  also 
in  its  wider  sense  meaning  the  aversion  of  a  disaster 
caused  or  threatened  by  the  work  of  nature.  For  in- 
stance, if  a  river  flowing  successively  through  the  terri- 
tories of  two  States  is  provided  with  a  lock  in  the  lower 
State,  and  if,  through  a  sudden  rise  of  the  upper  part 
of  the  river,  the  territory  of  the  upper  State  be  danger- 
ously flooded,  and  if  there  be  not  sufficient  time  to 
approach  the  local  authorities,  it  would  be  an  excusable 
act  on  the  part  of  the  upper  State  to  send  some  of  its 
own  officials  into  the  lower  State  to  open  the  lock. 

The  reason  of  the  thing,  of  course,  makes  it  necessary 
for  every  State  to  judge  for  itself  whether  a  case  of 
necessity  in  self-defence  has  arisen.  On  the  one  hand, 
therefore,  it  is  impossible  to  lay  down  a  hard  and  fast 
rule  regarding  the  question  when  a  State  may  or  may 
not  have  recourse  to  self-help  which  violates  another 
State,  and  on  the  other  hand,  the  door  is  open  to  abuse. 
Everything  depends  upon  the  circumstances  and  con- 
ditions of  the  special  case,  and  it  is  therefore  of  value 
to  give  some  historical  examples.^ 

§  131.  After  the  Peace  of  Tilsit  of  1807,  the  British 
Government^  was  cognisant  of  a  secret  article  of  this 
treaty,  according  to  which  Denmark  should,   imder 


*  Bee  Cybiohowski,  op.  cit.,  pp. 
46-56,  where  a  number  of  examples 
are  disoussed  which  are  not  men- 
tioned here. 

*  I  follow  Hall's  (§  85)  summary 
of  the  facts.     See  also  Alison,  His- 


tory of  Europe,  etc.,  ed.  1849, 
viii.  pp.  246-267;  Holland  Rose, 
Napdeonie  Studies  (1004),  pp.  133- 
152 ;  and  the  same  writer's  paper  in 
the  Transactions  qf  the  Royal  His- 
torical Society,  New  Ser.  xz.  (1906), 
pp.  61-77. 
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oertam  ciicumstances,  be  coerced  into  declaring  warOMeof 
against  Great  Britain,  and  France  should  be  enabled  D^,iah 
to  seize  the  Danish  fleet  so  as  to  make  use  of  it  against  ^^. 
Great  Britain.  This  plan,  when  carried  out,  would 
bye  endangered  the  position  of  Great  Britain,  which 
was  then  wiping  war  against  France.  As  Denmark 
was  not  capable  of  defending  herself  against  an  attack 
of  the  French  army  in  North  Germany  under  Bema- 
dotte  and  Davoust,  who  had  orders  to  invade  Denmark, 
the  British  Government  requested  Denmark  to  deliver 
up  her  fleet  to  the  custody  of  Great  Britain,  and  pro- 
mised to  restore  it  after  the  war.  And  at  the  same  time 
the  means  of  defence  against  French  invasion  and  a 
guaranty  of  her  whole  possessions  were  offered  to 
Denmark  by  England.  Denmark,  however,  refused  to 
comply  with  the  British  demands ;  whereupon  the  British 
considered  a  case  of  necessity  in  self-defence  had  arisen, 
shelled  Copenhagen,  and  seized  the  Danish  fleet.  ^ 

§132.  Another  example  is  supplied  by  the  case  of  OMeoi 
Amelia  Island.    *  Amdia  Island,  at  the  mouth  of  St.  ibImmI 
Maiy's  River,  and  at  that  time  in  Spanish  territory,  ^^®*''^- 
was  seized  in  1817  by  a  band  of  buccaneers,  und^  the 
(direction  of  an  adventurer  named  M'Gregor,  who  in 
the  name  of  the  insurgent  colonies  of  Buenos  Ayres 
^  Venezuela  preyed  indiscriminately  on  the  com- 
merce of  Spain  and  of  the  United  States.    The  Spanish 
Government  not  being  able  or  willing  to  drive  them  off, 
^  the  nuisance  being  one  which  required  immediate 
^tion,  President  Monroe  called  his  Cabinet  together 
in  October  1817,  and  directed  that  a  vessel  of  war 
should  proceed  to  the  island  and  expel  the  marauders, 
destroying  their  works  and  vessels/  ^ 

*  The  action  of  England  in  this  uarchet,    ii.    pp.    37-41,    who   dis- 

^)  while  oondemned  by  moat  Con-  approves  of  it,  as  also  does  Walker, 

tbental  writers,  is  approved  of  l^  Setenee,  p.  138. 

la^y  British  and  American  pabli-  *  See    Wharton,    i.    §   60a,   and 

<:u^     See,  however,  Reddie,  JU-  Moore,  ii.  i  216. 
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Case  of 
The 

Ocvroline 
(1837). 


§  133.  In  1837,  during  the  Canadian  rebeUion,  several 
hundreds  of  insurgents  got  hold  of  Navy  Island  on  the 
Canadian  side  of  the  River  Niagara  and  chartered  a 
vessel,  the  Caroline,  to  carry  supplies  from  the  port  of 
Schlosser,  on  the  American  side  of  the  river,  to  Navy 
Island,  and  from  there  to  the  insurgents  on  the 
mainland  of  Canada.  The  Canadian  Gk)vernment, 
informed  of  the  imminent  danger,  on  December  29, 
1837,  sent  across  the  Niagara,  to  the  port  of  Schlosser,  a 
British  force  which  obtained  possession  of  the  Caroline, 
seized  her  arms,  set  her  on  fire,  and  then  sent  her  adrift 
down  the  falls  of  Niagara.  During  the  attack  on  the 
Caroline  two  Americans  were  killed  and  several  others 
were  wounded.  The  United  States  complained  of  this 
British  violation  of  her  territorial  supremacy,  but  Great 
Britain  asserted  that  her  act  was  necessary  in  self- 
preservation,  since  there  was  not  sufficient  time  to 
prevent  the  imminent  invasion  of  her  territory  through 
application  to  the  United  States  Gk)vemment.  The 
latter  admitted  that  the  act  of  Great  Britain  would  have 
been  justified  if  there  had  really  been  necessity  in  self- 
defence,  but  denied  that,  in  fact,  such  necessity  existed 
at  the  time.  Nevertheless,  since  Great  Britain  had 
apologised  for  the  violation  of  American  territorial 
supremacy,  the  United  States  Government  did  not 
insist  upon  further  reparation.^ 

§  133a.  Although,  in  October  1915,  the  United  States 
had  recognised  General  Carranza's  Gk)vernment  as  the 


^  See  Wharton,  i.  §  50c,  Moore, 
ii.  §  217,  and  HaU,  §  84.  With  the 
case  of  Tfte  Caroline  is  connected  the 
case  of  M'Leod,  which  will  be  dis- 
cussed below,  §  446.  Hall,  §  86, 
Martens,  i.  §  73,  and  others  quote 
also  the  case  of  The  Virginiue  (1873) 
as  an  example  of  necessity  of  self- 
preservation,  but  it  seems  that  the 
Spanish  €k>vemment  did  not  plead 
self-preservation  but  piracy  as  jus- 
tification   for  the    capture    of    the 


vessel  (see  Moore,  ii.  §  309,  pp.  S95- 
903).  That  a  vessel  sailing  under 
another  State's  flag  can  nevertheless 
be  seized  on  the  high  seas  in  case 
she  is  sailing  to  a  port  of  the  cap- 
turing State  for  the  purpose  of  an 
invasion  or  bringing  material  help  to 
insurgents,  there  is  no  doubt.  No 
better  case  of  necessity  of  self-pre- 
servation could  be  given,  since  the 
danger  is  imminent  and  can  be  frus- 
trated only  by  capture  of  the  vessel. 
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de  facto  Government  of  Mexico,  Carranza  was  not  able  Am«rioMi 
to  restore  order  in  the  northern  districts  of  Mexico,  Ezpedi- 
where  General  Villa  still  disputed  his  authority.  On  ^^^^ 
March  9, 1916,  Villa,  at  the  head  of  fifteen  hundred  men,  (WW- 
invaded  American  territory,  and,  attacking  the  city 
of  Columbus,  set  on  fire  a  number  of  buildings,  and 
killed  several  American  citizens,  before  he  was  driven 
back  into  Mexican  territory.  Since  Carranza  had  not 
actuaUy  succeeded  in  establishing  his  authority  in 
North  Mexico,  President  Wilson,  on  March  10,  1916, 
sent  an  expeditionary  force  into  Mexico  for  the  purpose 
of  pursuing  Villa,  punishing  him  for  the  violation  of 
American  territorial  supremacy,^  and  preventing  further 
attacks.  On  June  21, 1916,  a  small  part  of  the  American 
force  was  attacked  at  Carrizal,  some  sixty  miles  south 
of  the  American  boundary  line,  by  troops  of  Carranza, 
because,  in  spite  of  warning,  it  attempted  to  pass  further 
eastward  into  Mexican  territory.  During  the  attack 
twelve  Americans  were  killed  and  fourteen  captured, 
whereas  the  Mexican  losses  were  forty-six  killed  and 
thirty-nine  wounded.  President  Wilson  at  once  de- 
Qianded  that  the  American  prisoners  should  be  released, 
^  Carranza  complied  with  this  demand  on  June  28. 
Subsequently  an  American-Mexican  Joint  Conmiission 
was  appointed  for  the  purpose  of  suggesting  measures 
{or  the  establishment  of  order  on  the  American-Mexican 
frontier.  But  the  labour  of  this  Commission  was  in 
^ain,  because  Carranza  refused  to  ratify  the  protocol 
signed  by  the  Commission.  Nevertheless,  the  American 
fa^ops  were  withdrawn  in  January  1917. 

§1336.  In   June   1919   another    American-Mexican  The  Ooon< 
case  occurred.^    General  ViUa  was  still  disputing  the  ^^  ^ 
authority   of   President   Carramsa,   and   some  of   his^^^^^^- 
soldiers  continuously  fired  into  El  Paso,  a  town  on  the 

^  See  Scott  and  Finoh  in  A,J,,  z.  (1916),  pp.  337  and  890,  and  xi.  (1917), 
pp.  309.406.  >  A  J.,  xiii.  (1919),  p.  657. 
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American  side  of  the  border.  To  stop  the  nuisance 
American  troops  crossed  into  Mexican  territory,  and  in 
order  to  frustrate  the  imminent  capture  of  the  town  of 
Juarez  by  Greneral  Villa's  forces,  they  occupied  the  town 
themselves.  As,  however,  the  forces  of  Villa  dispersed 
in  consequence  of  the  American  action,  the  American 
troops  evacuated  Juarez  shortly  afterwards,  and  Presi- 
dent Carranza  was  notified  that  the  United  States 
expected  that  he  would  take  all  necessary  measures  to 
prevent  the  loss  of  American  lives  and  destruction  of 
property  in  consequence  of  the  action  of  the  Villistas. 
The  Ger-  §  133c.  During  the  night  of  August  1,  1914,  after 
8i^  of^*  having  declared  war  on  Russia,  but  before  her  declara- 
Luxem-  tion  of  war  upon  France,  Germany  inarched  troops  into 
Belgium  neutralised  Luxemburg  and  occupied  the  country.  At 
^^®^*^-  seven  o'clock  on  the  following  evening,  the  German 
Minister  at  Brussels  presented  an  ultimatum  demand- 
ing from  Belgium  the  right  of  passage  for  German  troops 
through  her  territory,  but  threatening,  in  the  event  of 
refusal,  to  treat  Belgium  as  an  enemy.  As  Belgium 
refused  to  accede  to  the  demands  of  Germany,  German 
troops  invaded  Belgium  on  August  4,  and,  in  spite  of 
the  heroic  resistance  of  the  Belgian  army,  almost 
the  whole  of  Belgium  was  conquered,  and  remained 
under  German  occupation  throughout  the  World  War. 
Germany  justified  this  violation  of  the  permanent  neu- 
trality of  Luxemburg,  as  well  as  Belgium,  by  pointing 
out  that  she  was  threatened  by  a  Russian  attack  on 
one  of  her  frontiers  and  by  a  French  attack  on  another, 
and  that  necessity  in  self-preservation  compelled  her 
armies  to  break  through  Luxemburg  and  Belgium  for 
the  purpose  of  aiming  a  decisive  blow  at  France.  Out- 
side Germany,  it  is  almost  universally  recognised  that 
this  plea  of  necessity  in  self-preservation  was  a  mere 
pretext,  and  was  not  justified  by  the  facts  of  the  case. 
Germany  did  not  act  in  self-preservation  at  all>  because 
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she  was  not  attacked,  and  no  attack  was  threatening. 
It  was  Grermany  who  declared  war  upon  Russia  and 
France,  and  she  attacked  France  through  Belgium, 
because  she  thought  in  this  way  she  would  be  able 
quickly  to  defeat  Fiance,  and  then  to  turn  all  her  might 
against  Russia.^ 


VI 
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battel,  u.  SS  54-62— Hall,  M  SSSS^WMtUke,  i.  pp.  311-921— h^wnaoe, 
S  62-70— PhiUimore,  i.  §§  300-415<»— HsUeok,  i.  pp.  102-124— Taylor, 
IS  410-430— Walker,  §  7— Hershey,  Nos.  135-145— Wharton,  i.  §§  45-73 
-Moon,  vi.  SI  897-025— Wheaton,  |§  63-71— Bluntaohli,  §§  474-480— 
Hartmann,  §  17— Heflfter,  S8  44-46— Oeffoken  in  HoUundorf,  iv.  pp. 
13M68— Gareis,  §  26— Liszt,  §  7— UUmann,  §§  163-164— BonfiU,  Noa. 
286-323— Despagnet,  Nos.  103-216— M^rignhao,  i.  pp.  284-810— Pndiar- 
FodM,  i.  Nob.  354-441— Rivier,  i.  $  31— Nys,  ii.  pp.  226-234,  242-247 
-CbIto,  i.  §§  110-206-Fiore,  i.  Noe.  561-608,  and  Code,  Nos.  548-562 
—Martens,  i.  SS  76-77 — ^Bemard,  On  the  Principle  qf  ^on-iiUerveiUicn 
(1860)_Haatefeiiille,  Le  Principe  deI^<m'HUervenii4m  (1863)— fitaptoton, 
lnUrvtnlicn  cmd  Non-inUrventicnf  or  the  Foreign  Policy  of  Chreai  Britain 
from  1790  to  1865  (1866)— Oeffoken,  Da»  Recht  der  Intervention  (1887) 
—Kebedgy,  De  rintervention  (1890)— Fk>eoker,  De  rintervention  en 
Droit  kUemtUional  (1896) — Drago,  Cobro  coereUivo  de  Deudae  pMieae 
(1906)— Moulin,  La  Doctrine  de  Drago  (1906)— Wachter,  Die  vMerreeht- 
liehe  Intervention  ale  MiUel  der  SelbethUfe  (1911)— GbvagUeri,  L'lnier- 
vaUo  neUa  eua  Dejiniiione  giuridica  (1913)— Sohoenbom,  Die  Beeitxmng 
vtm  Veraerut  (1914)— Hodges,  The  Doctrine  qf  Intervention  (1915). 

§134.  Intervention  is  dictatorial  interference  by  aOonen^- 
State  in  the  afEairs  of  another  State  for  the  purpose  of  cb^Mtor 


Such  intervention  can  take  place  by  right  or  without 
a  light,  but  it  always  concerns  the  external  independ- 


hings.  ^  ^^^- 


^  It  is  impossible  in  a  general 
^tiae  on  International  Law  to 
^ter  into  a  detailed  discussion  of 
^  German  violation  of  the  per- 
■i^uent  neutrality  of  Luxemburg 
uid  Belgium,  and  of  the  various 
JI^^Ainpts  on  the  part  of  numerous 
^nnan  writers,  n^o  mostlv  con- 
tradiot  ona  another,  to  Justify  this 


violation.  Readers  must  be  referred 
to  the  excellent  work  of  Charles  De 
Visscher,  La  Belgique  et  lee  Jurietee 
allemande  (1916).  An  English  trans- 
lation of  this  work  was  published 
under  the  title  Bdgium*e  Oaee  — 
where  is  to  be  found  a  good  biblio- 
graphy. 
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ence  or  the  territorial  or  personal  supremacy  of  the 
State  concerned,  and  the  whole  matter  is  therefore  of 
great  importance  for  the  position  of  the  States  within 
the  Family  of  Nations.  T  That  intervention  is,  as  a  rule, 
forbidden  by  the  Law  of  Nations  which  protects  the 
International  Personality  of  the  States,  there  is  no 
doubt.  On  the  other  hand,  there  is  just  as  little  doubt  ^ 
that  this  rule  has  exceptions,  for  there  are  interventions 
which  take  place  by  right,  and  there  are  others  which, 
although  they  do  not  take  place  by  right,  are  never- 
theless admitted  by  the  Law  of  Nations,  and  are  excused 
in  spite  of  the  violation  of  the  Personality  of  the  respec- 
tive States  which  they  involve.) 

Litervention  can  take  place  in  the  external  as  well 
as  in  the  internal  afiairs  of  a  State.  It  concerns,  in  the 
first  case,  the  external  independence,  and  in  the  second 
either  the  territorial  or  the  personal  supremacy.  But 
it  must  be  emphasised  that  intervention  proper  is  always 
dictatorial  interference,  not  interference  pure  and  simple.^ 
Therefore  intervention  must  neither  be  confounded  with 
good  offices,  nor  with  mediation,  nor  with  intercession, 
nor  with  co-operation,  because  none  of  these  imply  a 
dictatorial  interference.  Good  offices  is  the  name  foi 
such  acts  of  friendly  Powers  interfering  in  a  conflict 
between  two  other  States  as  tend  to  call  negotiations  into 
existence  for  the  peaceable  settlement  of  the  conflict, 
and  mediation  is  the  name  for  the  direct  conduct  on 
the  part  of  a  friendly  Power  of  such  negotiations.^ 
Intercession  is  the  name  for  interference  consisting 
in  friendly  advice  given  or  friendly  offers  made  with 
regard  to  the  domestic  affairs  of  another  State.  And, 
lastly,  co-operation  is  the  appellation  of  such  inter- 


*  The  80-oaUed  doctrine  of  non- 
intervention as  defended  by  some 
Italian  writers  (see  Fiore,  i.  No.  565), 
who  deny  that  intervention  is  ever 
justifiable,    is   a   political   doctrine 


without  any  legal  basis  whatever. 

•  Many  writers  constantly  oom' 
mit  this  confusion. 

•  See  below,  vol.  ii.  §  9. 
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feienc^  as  consists  in  help  and  assistance  lent  by  one 
State  to  another  at  the  latter's  request  for  the  purpose 
of  suppressing  an  internal  revolution.  Thus,  for  example, 
in  1826,  at  the  request  of  the  Portuguese  Government, 
Great  Britain  sent  troops  to  Portugal  in  order  to  assist 
the  Government  against  a  threatening  revolution  on  the 
part  of  the  followers  of  Don  Miguel ;  and,  in  1849,  at 
the  request  of  Austria,  Russia  sent  troops  into  Hungary 
to  assist  Austria  in  suppressing  the  Hungarian  revolt. 

§  135.  It  is  apparent  that  such  interventions  as  take  interren- 
place  by  right  must  be  distinguished  from  others.  Where-  ^^^ 
ever  there  is  no  right  of  intervention,  although  it  may 
be  admissible  and  excused,  an  intervention  violates 
either  the  external  independence  or  the  territorial  or 
the  personal  supremacy.  (^But  if  an  intervention  takes 
place  by  right,  it  never  constitutes  such  a  violation, 
because  the  right  of  intervention  is  always  based  on  a 
legal  restriction  upon  the  independence  or  territorial  or 
p^sonal  supremacy  of  the  State  concerned,  and  because 
the  latter  is  in  duty  bound  to  submit  to  the  intervention. 
^ow  a  State  may  have  a  right  of  intervention  against 
another  State,  mainly  for  six  reasons  :  ^ 

(1)  A  suzerain  State  has  a  right  to  intervene  in  many 
a&irs  of  the  vassal,  and  a  State  which  holds  a  protec- 
torate has  a  right  to  intervene  in  all  the  external  affairs 
of  the  protected  State. 

(2)  If  an  external  affair  of  a  State  is  at  the  same  time 
by  right  an  affair  of  another  State,  the  latter  has  a  right 
to  intervene  in  case  the  former  deals  with  that  affair 
laterally. 

The  events  of  1878  provide  an  illustrative  example. 
Russia  had  concluded  the  preliminary  Peace  of  San 
Stefano  with  defeated  Turkey ;  Great  Britain  protested 
because  the  conditions  of  this  peace  were  inconsistent 
with  the  Treaty  of  Paris  of  1856  and  the  Convention  of 

^  The  enumeration  is  not  intended  to  be  exhaustiTe. 
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London  of  1871,  and  Russia  agreed  to  the  meeting  of 
the  Congress  of  BerUn  for  the  purpose  of  arranging 
matters.  Had  Russia  persisted  in  carrying  out  tlie 
preUminary  peace,  Great  Britain,  as  well  as  other  signa- 
tory Powers  of  the  Treaty  of  Paris  and  the  Convention 
of  London,  doubtless  possessed  a  right  of  intervention. 
Another  example  is  provided  by  the  Bryan-Chamorro 
Treaty  between  the  United  States  and  Nicaragua  of 
August  5,  1914,  granting  to  the  former  an  exclusive 
option  to  construct  another  interoceanic  canal  across 
Nicaraguan  territory,  and  a  naval  base  in  the  Gulf  of 
Fonseca,  and  ceding  to  the  former  Great  Com  Island 
and  Little  Corn  Island  in  the  Caribbean  Sea.  The 
RepubUcs  of  Costa  Rica,  San  Salvador,  and  Honduras 
protested  against  this  treaty  on  the  ground  that  it 
violated  treaty  rights  previously  acquired  by  them. 
Costa  Rica  and  San  Salvador  brought  an  action  against 
Nicaragua  before  the  Central  American  Court  of  Justice 
for  the  purpose  of  vindicating  their  rights,  and  th^ 
Court,  on  September  30,  1916,  and  March  9,  1917,  pro^ 
nounced  judgment  in  favour  of  Nicaragua.^  ^  2^ 
(^  (3)  If  a  State  which  is  restricted  by  an  international 
treaty  in  its  external  independence  or  its  territorial  oi 
personal  supremacy  does  not  comply  with  the  restric- 
tions concerofid,  the  other  party  or  parties  have  a  right 
to  intervene.]  Thus  the  United  States  of  America,  in 
1906,  exercised  intervention  in  Cuba  in  conformity  with 
Article  3  of  the  Treaty  of  Havana  ^  of  1903,  which 
stipulates :  *  The  Government  of  Cuba  consents  that 
the  United  States  may  exercise  the  right  to  intervene 
for  the  preservation  of  Cuban  independence,  the  main- 


^  See  A,J.,  X.  (1916),  pp.  344-351, 
and  xL  (1917),  pp.  156-164,  181-229, 
674-730,  and  below,  §  522  n. 

*  See  Martens,  N.R,0.,  2nd  Ser. 
zxxii.  p.  79.  Even  if  no  special 
right  of  intervention  is  stipu- 
lated, it  nevertheless  exists  in  such 
Thus —  see  below,  $  574  — 


thdse  Powers  which  guaranteed  the 
int»grity  of  Norway  under  the  con 
dition  that  she  did  not  oede  any 
part  of  her  territory  to  any  foreign 
Power  acquired  a  right  to  inter- 
vene in  case  such  a  cession  wer« 
contemplated,  although  the  treaty 
concerned  did  not  stipulate  this. 
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tenance  of  a  Gk>yemment  adequate  for  the  protection  of 
life,  property,  and  individual  liberty.  •  •  /  Likewise 
the  United  States  of  America,  in  1904,  exercised  inter* 
vention  in  Panama  in  conformity  with  Article  7  of  the 
Treaty  of  Washington  1  of  1903,  which  stipulates:  'The 
same  right  and  authority  are  granted  to  the  United 
States  for  the  maintenance  of  pubhc  order  in  the  cities 
of  Panama  and  Colon,  and  the  territories  and  harbours 
adjacent  thereto  in  case  the  R^ubUc  of  Panama  should 
Qot  be,  in  the  judgment  of  the  United  States,  able  to 
maintain  such  order/  And  Great  Britain,  France, 
and  Russia,  the  guarantors  of  the  independence  of 
Greece,  exercised  intervention  in  Greece  during  the 
World  War  in  1916  and  1917  for  the  purpose  of  re* 
establishing  constitutional  government  in  conformity 
with  Article  3  of  the  Treaty  of  London  of  1863,'  which 
stipulates :  '  Greece,  under  the  sovereignty  of  Prince 
William  of  D^miark  and  the  guarantee  of  the  three 
GoortB,  forms  a  monarchical,  independent,  and  con- 
stitutional State/  King  Constantine  had  to  abdicate, 
and  his  second  son,  Alexander,  was  instituted  as  King 
of  the  Hellenes.^ 

(4)  If  a  State  in  time  of  peace  or  war  violates  such 
niles  of  the  Law  of  Nations  as  are  universally  recognised 
by  custom  or  are  laid  down  in  law-making  treaties,  other 
States  have  a  right  to  intervene,  and  to  make  the  delin- 

*  See  Maapf^««^  K.B.O,,  2iid  Ser,  ing  suoh  State  from  taking  aides 
^xxi.  (1906),  p.  609.  with  his  enemy,  although  he  has  no 

*  See  MwtenB,  ^.iS.O'.,  xvii.  part  right  to  demand  that  suoh  State 
°- p.  79;  and  Ion  in  A./.,  xii.  (1918),  should  heoome  his  ally.  Thus  in 
FP  502.588.  1916  during  the  World  War,  Great 

*  The  author  had  prepared  the  Britain,  Franoe,  and  Russia  justified 
^oUowing  paragraph  for  insertion  in  several  acts  of  ooercion  against 
this  edition ;  bat  against  it  he  had  Greece  by  referring  to  the  fact  that, 
*nttea  a  note  that  the  question  as  they  were  guarantors  of  the  in- 
jured further  oonsideration.  It  dependence  of  Greece,  the  position 
aittt  not  therefore  be  regarded  as  of  Greece  during  the  war  could  not 
'^ag  necessarily  his  fixed  and  final  be  compared  with  the  position  of 
Jpioioii.  *  In  case  he  is  a  belligerent,  other  neutral  States.  However,  it 
^guarantor  of  the  independence  of  is  difficult  to  fix  the  extent  of  the 
*°other  State  has  a  right  of  inter-  right  of  intervention  which  a  guar- 
^tioQ  for  Um  purpose  of  prevent-  antor  no  doubt  possesses.' 

VOL.  I.  P 
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quent  submit  to  the  rules  concerned.  If,  for  instance, 
a  State  undertook  to  extend  its  jurisdiction  over  the 
merchantmen  of  another  State  on  the  high  seas,  not 
only  would  this  be  an  affair  between  the  two  States 
concerned,  but  all  other  States  would  have  a  right  tc 
intervene  because  the  freedom  of  the  open  sea  is  a  uni- 
versally recognised  principle.  Or  if  a  State  which  is  a 
party  to  the  Hague  Regulations  concerning  Land  War 
fare  were  to  violate  one  of  these  regulations,  all  the 
other  signatory  Powers  would  have  a  right  to  intervene 

(5)  A  State  that  has  guaranteed  by  treaty  the  foni 
of  government  of  a  State,  or  the  reign  of  a  certain  dynast} 
over  the  same,  has  a  right  ^  to  intervene  in  case  of  change 
of  form  of  government  or  of  dynasty,  provided  the 
treaty  of  guaranty  was  concluded  between  the  respective 
States  and  not  between  their  monarchs  personally. 

(6)  The  right  of  protection^  over  citizens  abroad, 
which  a  State  holds,  may  cause  an  intervention  by  righl 
to  which  the  other  party  is  legaUy  bound  to  submit 
And  it  matters  not  whether  protection  of  the  life 
security,  honour,  or  property  of  a  citizen  abroad  u 
concerned. 

The  so-called  Drago  ^  Doctnney  which  asserts  the  rule 
that  intervention  is  not  aUowed  for  the  purpose  oi 
making  a  State  pay  its  pubUc  debts,  is  unfounded,  and 


^  But  this  is  not  generally  reoog- 
nised  ;  see,  for  instance,  Hidl,  §  93, 
who  denies  the  existence  of  snoh  a 
right.  I  do  not  see  the  reason  why 
a  State  should  not  be  able  to  under- 
take the  obligation  to  retain  a  certain 
form  of  government  or  dynasty. 
That  historical  events  can  justify 
such  State  in  considering  itself  no 
longer  bound  by  such  treaty  accord- 
ing to  the  principle  rebtu  tie  ttantibuM 
(see  below,  §  539)  is  another  matter. 

>  See  below,  §  819. 

'  The  Drago  Doctrine  originates 
from  Louis  M.  Drago,  sometime 
Foreign  Secretary  of  the  Republic 
of   Argentina.     See   Drago,    Cobro 


eoercUivo  de  Deudat  publiau  (1906) 
Barclay,  Problems  of  Intematioiut 
Practice,  etc.  (1907),  pp.  116122 
Moulin,  La  Doctrine  de  Ihxigo{\90») 
Vivot,  La  Dodrina  Drago  (1911) 
Borchaid,  §§  119-126,  371-378,  sni 
pp.  861-864;  Higgins,  The  Hagw 
Ptace  Cot^erenceSf  etc.  (1909),  pp 
184-197;  Scott,  The  Hague  Peaa 
Conferencea  (1909),  voL  i.  pp.  416 
422;  Galvo  in  R.I.,  2nd  8er.  v 
(1903),  pp.  597-623;  Drago  in  Ji.6. 
xiv.  (1907),  pp.  251-287  ;  Moulin  ii 
Ii.O.,  xiv.  (1907),  pp.  417-472 
Hershey  in  A, J,,  i.  (1907),  pp.  26 
45;  Drago  in  A.J.,  I  (1907),  pp 
692-726;  Spielhagen  in  JBT./.,  xxr. 
(1915),  pp.  509-565. 


UNTKKVJKKTION  227 

has  not  received  general  recognition,  although  Aigen* 
tba  and  some  other  South  American  States  tried  to 
^blish  this  rule  at  the  second  Hague  Peace  Confer- 
ence of  1907.  But  this  conference  adopted,  on  the 
initiative  of  the  United  States  of  America,  a  '  Conven- 
tion ^  respecting  the  Limitation  of  the  Employment  of 
Force  for  the  Recovery  of  Contract  Debts/  According 
to  Article  1  of  this  convention,  the  contracting  Powers 
agree  not  to  have  recourse  to  armed  force  for  the  re- 
covery of  contract  debts  claimed  from  the  Gbvemm^it 
of  one  country  by  the  Government  of  another  country 
as  being  due  to  its  nationals.  This  undertaking  is, 
iiowever,  not  applicable  when  the  debtor  State  refuses 
or  neglects  to  reply  to  an  offer  of  arbitration,  or,  after 
accepting  the  offer,  renders  the  settlement  of  the  com- 
fromis  impossible,  or,  after  the  arbitration,  fails  to 
submit  to  the  award.  It  must  be  emphasised  that  the 
stipulations  of  this  convention  concern  the  recovery  of 
all  contract  debts,  whether  or  not  they  arise  from  public 
loans. 

1 136.  In  contradistinction  to  intervention  by  right,  AdmiMi- 
tbae  are  other  interventions  which  must  be  considered  ^unr^. 
admissible,  although  they  violate  the  independence  or  ^^  . 
the  territorial  or  personal  supremacy  of  the  State  con-  Right 
cemed,  and  although  such  State  has  by  no  means  any 
legal  duty  to  submit  patiently  and  suffer  the  interven- 
tioiL    Of  such  interventions  in  default  of  right  there 
are  two  kinds  generally  admitted  and  excused — namely, 
such  as  are  necessary  in  self-preservation  and  such  as 
are  necessary  in  the  interest  of  the  balance  of  power. 

(1)  As  regards  interventions  for  the  purpose  of  self- 
preservation,  it  is  obvious  that,  if  any  necessary  viola- 
tion— conunitted  in  self-defence — of  the  International 
PersonaUty  of  other  States  is,  as  shown  above  (§  130), 
excused,  such  violation  must  also  be  excused  as  is  in- 

^  See  Soott  in  A.J.,  ii.  (1908),  pp.  78-94. 
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volved  in  an  intervention.  And  it  matters  not  whether 
such  an  intervention  exercised  in  self-preservation  is 
provoked  by  an  actual  or  imminent  intervention  on  the 
part  of  a  third  State,  or  by  some  other  incident. 

(2)  As  regards  intervention  in  the  interest  of  the 
balance  of  power,  it  is  likewise  obvious  that  it  must 
be  excused.  An  equilibrium  between  the  members  of 
the  Family  of  Nations  is  an  indispensable  ^  condition  of 
the  very  existence  of  International  Law.  If  the  States 
could  not  keep  one  another  in  check,  all  Law  of  Nations 
would  soon  disappear,  as,  naturally,  an  over-powerful 
State  would  tend  to  act  according  to  discretion  instead 
of  according  to  law.  Since  the  Westphalian  Peace  of 
1648  the  principle  of  the  balance  of  power  has  played  a 
preponderant  part  in  the  history  of  Europe.  It  found 
express  recognition  in  1713  in  the  Treaty  of  Peace  of 
Utrecht,  it  was  the  guiding  star  at  the  Vienna  Congress 
in  1815,  when  the  map  of  Europe  was  rearranged,  at 
the  Congress  of  Paris  in  1856,  the  Conference  of  London 
in  1867,  the  Congress  of  Berlin  in  1878,  and  at  the  end  of 
the  Balkan  War  in  1913.  The  States  themselves  and  the 
majority  of  writers  agree  upon  the  admissibility  of  inter- 
vention in  the  interest  of  the  balance  of  power.  Most 
of  the  interventions  exercised  in  the  Balkan  Peninsula 
must,  in  so  far  as  they  are  not  based  on  treaty  rights,  be 
classified  as  interventions  in  the  interest  of  the  balance  of 
power.   Examples  of  this  are  supplied  by  collective  inter- 


^  A  survey  of  the  opinions  con- 
cerning the  value  of  the  principle 
of  the  balance  of  power  is  given  by 
Bulmerincq,  Praxis,  Theorie  und 
CodiJlccUion  de$  VolkerrechU  (1874), 
pp.  40-50,  and  Hoijer,  La  Thdorie 
de  r^quUibre  et  le  Droit  de»  Oena 
(1917),  pp.  132-161 ;  but  Bulmerincq 
and  Hoijer  themselves  reject  the 
principle.  See  also  Donnadieu,  Esaai 
9W-  la  Thiorie  de  V^Uibrt  (1900), 
where  the  matter  is  exhaustively 
treated  ;  Kaeber,  Die  Idee  de* 
eurapaitchen  OUichgeufichte  (1907)  ; 


Dupuis,  Le  Principe  d'jSqttilibre  ei 
le  Concert  europ^en  (1909),  pp.  90^ 
108,  and  494-613 ;  and  Ter  Meulen, 
Der  Oedanke  der  Intemationalen 
Orgcmisation  (1917),  pp.  38-60.  It  is 
necessary  to  emphasise  that  tbfi 
principle  of  the  balance  of  power  iti 
not  a  legal  principle,  and  thereforfl 
not  one  of  International  Law,  but 
one  of  international  policy ;  it  is  a 
political  principle  indispensable  to 
the  existence  of  International  Law 
in  its  present  condition.  See  above, 
S51n. 
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ventions  exercised  by  the  Powers  in  1886  for  the  purpose 
of  preventing  the  outbreak  of  war  between  Greece  and 
Turkey,  in  1897  during  the  war  between  Greece  and 
Turkey  with  regard  to  the  island  of  Crete,  and  in  1913, 
towards  the  end  of  the  Balkan  War,  for  the  purpose  of 
establishing  an  independent  State  of  Albania. 

§137.  Many  jurists  maintain  that  intervention  isintonren. 
likewise  admissible,  or  even  has  a  basis  of  right,  when  ilitomt^^ 
exercised  in  the  interest  of  humanity  for  the  purpose  of  ^^^ 
stopping  religious  persecution  and  endless  cruelties  in 
time  of  peace  and  war.  That  the  Powers  have  in  the 
past  exercised  intervention  on  these  grounds,  there  is 
00  doubt.  Thus  Great  Britain,  France,  and  Russia 
intervened  in  1827  in  the  struggle  between  revolutionary 
Greece  and  Turkey,  because  pubUc  opinion  was  horrified 
at  the  cruelties  committed  during  this  struggle.  And 
inany  a  time  interventions  have  taken  place  to  stop 
tie  persecution  of  Christians  ^  in  Turkey.  But  whether 
there  is  really  a  rule  of  the  Law  of  Nations  which  admits 
such  interventions  may  well  be  doubted.  Yet,  on  the 
other  hand,  it  cannot  be  denied  that  pubUc  opinion 
^d  the  attitude  of  the  Powers  are  in  favour  of  such 
interventions,  and  it  may  perhaps  be  said  that  in  time 
the  Law  of  Nations  will  recognise  the  rule  that  inter- 
ventions in  the  interest  of  humanity  are  admissible, 
provided  they  are  exercised  in  the  form  of  a  cdlleclive 
intervention  of  the  Powers.^ 

§138.  Careful  analysis  of  the  rules  of  the  Law  of  intenren- 
KatioDB  regarding  intervention  and  the  hitherto  exer-^^t 
cised  practice  of  intervention  makes  it  apparent  that  Matter  of 
intervention  is  de  facto  a  matter  of  policy  just  like  war, 

Conoerning  the    persecution    of  oussed    from    all    sides.  See   also 

the  Jews  in  Christian    and    other  'below,    §    292;    Rougier  in    R,G,, 

^Qtries,  see  Wolf,   Note*  on  the  zvii.  (1910),  pp.  468-526;  and  Straus 

^Viomaiic  Hittory   of  the   Jewish  in  the  Proceedings  qf  the  American 

VHe«(»on  (1919).  Society   of  International  Law,    yi. 

'  See  Hall,  ^  91  and  95,  where  (1912),  pp.  45-54. 
merits  of  the  problem  are  dis- 
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This  is  the  result  of  the  combination  of  several  factors. 
Since,  even  in  the  cases  in  which  it  is  based  on  a  right, 
intervention  is  not  compulsory,  but  is  solely  in  the  dis- 
cretion of  the  State  concerned,  it  is  for  that  reason  alone 
a  matter  of  policy.    Since,  secondly,  every  State  must 
decide  for  itself  whether  vital  interests  of  its  own  are 
at  stake  and  whether  a  case  of  necessity  in  the  interest  of 
self-preservation  has  arisen,  intervention  is  in  this  respect 
again  a  matter  of  poUcy.     Since,  thirdly,  the  question 
of  the  balance  of  power  is  so  compUcated,  and  the 
historical  development  of  the  States  involves  gradually 
an  alteration  of  the  division  of  power  between  the  States, 
it  must  likewise  be  left  to  the  appreciation  of  every 
State  whether  or  not  it  considers  the  balance  of  power 
endangered  and,  therefore,  an  intervention  necessary. 
And  who  can  undertake  to  lay  down  a  hard  and  fast 
rule  with  regard  to  the  amount  of  inhumanity  on  the 
part  of  a  Government  that  would  justify  intervention 
according  to  the  Law  of  Nations  ? 

No  State  will  ever  intervene  in  the  affairs  of  another 
if  it  has  not  some  important  interest  in  doing  so,  and  it 
has  always  been  easy  for  such  State  to  find  or  pretend 
some  legal  justification  for  an  intervention,  be  it  self- 
preservation,  balance  of  power,  or  humanity.  There  if 
no  great  danger  to  the  welfare  of  the  States  in  the  f acl 
that  intervention  is  de  facto  a  matter  of  policy.  Toe 
many  interests  are  common  to  all  the  members  of  th( 
Family  of  Nations,  and  too  great  is  the  natural  jealousy 
between  the  Great  Powers,  for  an  abuse  of  interventioi 
on  the  part  of  one  powerful  State  to  pass  unchallenge( 
by  other  States.  Since  unjustified  intervention  violate 
the  very  principles  of  the  Law  of  Nations,  and  since 
as  I  have  stated  above  (§  135),  in  case  of  a  viola 
tion  of  these  principles  on  the  part  of  a  State  ever 
other  State  has  a  right  to  intervene,  any  unjustifiiabl 
intervention  by  one  State  in  the  affairs  of  another  give 
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a  n^t  of  mtervention  to  all  other  States.  Thus  it 
becomes  apparent  here,  as  elsewhere,  that  the  Law  of 
NatioDs  is  intimately  connected  with  the  interests  of 
an  the  States,  and  that  they  must  themselves  secure 
%  maintenance  and  realisation  of  this  law.  This  con- 
dition of  things  tends  naturally  to  hamper  more  the 
ambitions  of  weaker  States  than  those  of  the  several 
Great  Powers,  but  it  seems  unalterable. 

§  139.  The  de  facto  poUtical  character  of  the  whole  The 
matter  of  intervention  becomes  clearly  apparent  through  ^^'"'^ 
the  80-caUed  Monroe  Doctrine  ^  of  the  United  States  of 
America.  This  doctrine,  at  its  first  appearance,  was  in- 
diieetly  a  product  of  the  policy  of  intervention  in  the 
interest  of  legitimacy  which  the  Holy  Alliance  pursued 
in  the  beginning  of  the  nineteenth  century  after  the 
downM  of  Napoleon.  The  Powers  of  this  Alliance  were 
inclined  to  extend  their  policy  of  intervention  to  America, 
and  to  assist  Spain  in  regaining  her  hold  over  the  former 
Spanidi  colonies  in  Soutii  America,  which  had  declared 
and  maintained  their  independence,  and  which  were 
recognised  as  independent  sovereign  States  by  the 
United  States  of  America.  To  meet  and  to  check  the 
imminent  danger,  President  James  Monroe  delivered  his 
celebrated  Message  to  Congress  on  December  2,  1823. 
This  Message  contains  two  quite  different,  but  never- 
theless equaJly  important,  declarations. 


'  Wharton,! 67;  IHuw'BNote,Ko. 
%i  to  Wkeaton,  pp.  97-1 12 ;  Tuoker, 
Tht  Monroe  Doctrine  (1886) ;  Moore, 
The  Monroe  Dockitu  (1896),  and 
^^>Hltt,  ▼!.  §S  927-968;  Oeepedte, 
U  Dodrme  de  Monroe  (1893); 
Mirignhao,  La  Doctrine  de  Monroe 
^la  Fm  du  XIX*  aUde  (1896) ; 
Beaomarohaia,  La  Doctrine  de 
Monroe  (1898);  Reddaway,  The 
Monroe  Doctrine  (1898) ;  P^tin,  Lee 
etaU-Onie  el  la  Doctrine  de  Monroe 
(1900);  Anderaon  in  the  Proceedmge 
0/  the  Ameriem  Society  of  Inter- 
u^oaol  Len»,  vL  (1912),  pp.  72-82; 
I«br  in  £./.,  2nd  Ser.  xv.  (1913), 


g).  60-60,  and  zvi.  (1914),  pp.  61-69 ; 
oeberlin  in  Z.F.,  vii.  (1913),  pp. 
11-38;  KrauB,  Die  Monroedoktnn 
(1913);  Bartlett  in  the  Law 
Moffozine  and  Review,  xxzix.  (1914), 
pp.  385-427;  ZebaUos  in  R.O.,  xxi. 
(1914),  pp.  297-339;  Root  and 
Chandler  in  A.J,,  viii.  (1914),  pp. 
427-442,  and  616-619;  Hull,  The 
Monroe  Doctrine  (1916) ;  Proceeding* 
of  the  American  Society  qf  Inter- 
national Law,  viii.  (1914),  pp.  6-230; 
Armatrong  in  A.J.,  x.  (1916),  pp.  77- 
103;  Hart  (A.  B.),  The  Monroe 
Doctrine  (1916),  (moat  naefol  on 
account  of  ita  bibliography). 
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(1)  In  conDection  with  the  unsettled  boundary  Hues 
in  the  north-west  of  the  American  continent,  the  Message 
declared  'that  the  American  contments,  by  the  free 
and  independent  condition  which  they  have  assumed 
and  maintained  y  are  henceforth  not  to  be  considered 
as  subjects  for  future  colonisation  by  any  European 
Power/  This  declaration  was  never  recognised  by 
the  European  Powers,  and  Great  Britain  and  Russia 
protested  expressly  against  it.  In  fact,  however,  no 
occupation  of  American  territory  has  since  then  taken 
place  on  the  part  of  a  European  State. 

(2)  In  regard  to  the  contemplated  intervention  of 
the  Holy  AUiance  between  Spain  and  the  South 
American  States,  the  Message  declared  that  the 
United  States  had  not  intervened,  and  never  would 
intervene,  in  wars  in  Europe,  but  could  not,  on  the 
other  hand,  in  the  interest  of  her  own  peace  and 
happiness,  allow  the  aUied  European  Powers  to  ex- 
tend their  poUtical  system  to  any  part  of  America, 
and  try  to  intervene  in  the  independence  of  the  South 
American  repubUcs. 

Since  the  time  of  President  Monroe,  the  Monroe 
Doctrine  has  been  gradually  somewhat  extended  in  so 
far  as  the  United  States  claims  a  kind  of  poUtical  hege- 
mony over  all  the  States  of  the  American  continent. 
Whenever  a  conflict  occurs  between  such  an  American 
State  and  a  European  Power,  the  United  States  is  ready 
to  exercise  intervention.^  Through  the  civil  war  her 
hands  were  to  a  certain  extent  bound  in  the  sixties  of 
the  last  century,  and  she  could  not  prevent  the  occupa- 
tion of  Mexico  by  the  French  army,  but  she  intervened 
in  1865.  Again,  she  did  not  intervene  in  1902  when 
Great  Britain,  Germany,  and  Italy  took  combined  action 

^  All  the  o&ses  of  intervention  on  disoussed  in  the  thorough  work  of 
the  part  of  the  United  States  in  the  Kraus,  Die  M<mroedohrin{l9lZ),  pp. 
interest  of  the  Monroe  Doctrine  are       82-267. 
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against  Yenezaela,  because  she  was  cogoisant  of  the  fact 
that  this  action  was  intended  merely  to  make  Venezuela 
comply  with  her  international  duties.  But  she  inter- 
vened in  1896  Id  the  boundary  conflict  between  Great 
Biitain  and  Venezuela  ^  when  Lord  Salisbury  had  sent 
an  ttlMfnatt^m  to  Venezuela,  and  she  retains  ^e  Monroe 
Doctrine  as  a  matter  of  principle. 

Not  80  much  an  extension  as  an  extensive  interpreta- 
tion of  the  Monroe  Doctrine  has  taken  place  through 
&e  Senate  adopting  the  following  resolution  on  August 
2, 1912 :  ^  *  When  any  harbour  or  other  place  in  the 
American  continents  is  so  situated  that  the  occupation 
thereof  for  naval  or  mihtary  purposes  might  threaten 
the  Gonmiunications  or  safety  of  the  United  States,  the 
Govenunent  of  the  United  States  could  not  see,  without 
grave  concern,  the  possession  of  such  harbour  or  other 
plaee  by  any  corporation  or  association  which  had 
^ch  a  relation  to  another  Government,  not  American, 
as  to  give  that  Government  practical  power  of  control 
for  naval  or  mihtary  purposes/ 

§  140.  The  importance  of  the  Monroe  Doctrine  is  of  Menta 
a  political,  not  of  a  legal  character.    Since  the  Law  of  mo^^ 
Nations  is  a  law  between  all  the  civihsed  States  as  equal  i>ootrine. 
members  of  the  Family  of  Nations,  the  States  of  the 
American  continent  are  subjects  of  the  same  inter- 
^tional  rights  and  duties  as  the  European  States. 
The  European  States  are,  as  far  as  the  Law  of  Nations 
^  concerned,  absolutely  free  to  acquire  territory  in 
America  as  elsewhere.    And  the  same  legal  rules  are 
valid  concerning  intervention  on  the  part  of  European 


*  See  Cleveland,  The  Venezuelan 
^«aidary  Quesiicn  (1913). 

'  This  resolution  was  passed  on 
^'^GOQnt  of  the  so-called  Magdalena 
%oa8e.  The  Magdalena  Bay  Ck)m> 
P^Ji  an  Amerioan  company  which 
oviKd  a  tract  of  Und  of  over  400,000 
*<3^i  inchiding  the  Magdalena  Bay 


in  Mexico,  intended  to  sell  this  land 
to  a  Japanese  company,  but  before 
carrying  out  its  intention,  communi- 
cated with  the  Department  of  State 
in  Washington  for  the  purpose  of 
ascertaining  whether  there  was  any 
objection  to  the  intended  transaction. 
See  KrauB,  op.  cU.,  pp.  230-238. 
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Powers  both  in  American  ^  afiEairs  and  in  affairs  of  othei 
States.    But  it  is  evident  that  the  Monroe  Doctrine,  as 
the  guiding  star  of  the  poUcy  of  the  United  States,  is 
of  the  greatest  political  importance.    And  it  ought  not 
to  be  maintained  that  this  poUcy  is  in  any  way  incon- 
sistent^ with  the  Law  of  Nations.    In  the  interest  of  the 
balance  of  power  in  the  world,  the  United  States  con- 
siders it  a  necessity  that  European  Powers  should  not 
acquire  more  territory  on  the  American  continent  than 
they  actually  possess.    She  considers,  further,  her  own 
welfare  so  intimately  connected  with  that  of  the  other 
American  States,  that  she  thinks  it  necessary,  in  the 
interest  of  self-preservation,  to  watch  closely  the  rela- 
tions of  these  States  with  Europe  and  also  the  relations 
between  these  States  themselves,  and,  if  need  be,  to 
intervene  in  conflicts.    Since  every  State  must  decide  for 
itself  whether  and  where  vital  interests  of  its  own  are  at 
stake,  and  whether  the  balance  of  power  is  endangered  to 
its  disadvantage,  and  since^  as  explained  above  (§  138), 
intervention  is  therefore  de  facto  a  matter  of  policy,  there 
is  no  legal  impediment  to  the  United  States  carrying  out 
a  poUcy  in  conformity  with  the  Monroe  Doctrine.     Thifl 
poUcy  was  a  necessity  in  order  to  establish  and  maintain 
tibie  independence  of  the  South  American  States,  which, 
while  the  Monroe  Doctrine  remains  in  force,  are  somewhal 
hampered  by  it.    But  with  tibieir  growing  strength  it  wil 
gradually  disappear.     For,  whenever  some   of   the8< 
States  become  Great  Powers  themselves,  they  will  n< 
longer  submit  to  the  poUtical  hegemony  of  the  Unitec 
States,  and  the  Monroe  Doclsine  will  have  played  its  part.' 


^  Many  American  writers,  how- 
ever, assert  that  the  Monroe  Doctrine 
could  be  established  as  a  rule 
of  'American'  International  Law. 
See,  for  instance,  Alvarez  in  R,G., 
XX.  (1913),  p.  50,  and  Anderson  in  the 
Proceedings  of  the  American  Society  of 
IntemcUianal  Law,  vi.  (1912),  p.  81. 

'  It  is  very  much  to  be  regretted 
that  Kraus,  whose  excellent  mono- 


graph ought  to  be  read  by  ever; 
student  of  International  Law,  main 
tains  that  the  Monroe  Doctrine  1 
inconsistent  with  International  La^ 

'  The  author  was  of  opinion  thd 
Article  21  of  the  Covenant  of  tta 
League  of  Nations  (see  below,  §  1671 
does  not  make  the  doctrine  a  rule  < 
International  Law. 
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GntiTu,  ii  0.  2,  ^  13-17— Vattel,  ii.  $§  21-26~HaU,  fi  13— Taylor,  fi  160— 
Henhey,  No.  148— Bluntsohli,  %  381  atid  p.  26— Hartmann,  f  16— 
HeiRer,  §§  26  and  33— Holtzendorff  in  HoUzendorf,  ii.  pp.  60-64— Gams, 
§27— Liast,  §  7— Ullmann,  %  38— Bonfila,  Nofl.  285-289— Deapagnet, 
No.  183— M«rignbao,  i.  pp.  256-258— Pradier-FodM,  It.  Nob.  1890- 
1904— RiTier,  i.  pp.  262-264— Nys,  ii.  pp.  263-274--Oalvo,  iii.  §§  1303- 
1305— Flore,  i.  No.  370— Martens,  i.  §  79. 

§141.  Many  adherents  of  the  doctrine  of  funda- inter- 
mental  rights  include  therein  also  a  right  of  intercouise  ^JSJ^p^ 
for  every  State  with  all  others.    This  right  of  intercourse  position 
is  said  to  comprise  a  right  of  diplomatic,  commeidal.  ^^o^{ 
postal,  telegraphic  intercourse,  of  intercourse  by  rail-^J^^"' 
way,  a  right  for  foreigners  to  travel  and  reside  on  the 
territory  of  every  State,  and  the  like.    But  if  the  teal 
facts  of  international  life  are  taken  into  consideration, 
it  becomes  at  once  apparent  that  such  a  fundamental 
tight  of  intercourse  does  not  exist.     All  the  conse- 
quences which  are  said  to  follow  from  the  right  of 
intercourse   are  not  at  all  consequences  of  a  right, 
bat  nothing  else  than  consequences  of  the  fact  that 
intercourse  between  the  States  is  a  condition  without 
which  a  Law  of  Nations  would  not  and  could  not  exist. 
The  civilised  States  make  a  community  of  States  because 
they  are  knit  together  through  their  common  interests, 
and  the  manifold  intercourse  which  serves  these  inte- 
rests.   Through  intercourse  with  one  another,  and  with 
the  growth  of  their  conmion  interests,  the  Law  of 
Nations   has  grown  up  among  the  civilised  States. 
Where  there  is  no  intercourse,  there  cannot  be  a  com- 
munity and  a  law  for  such  community.    A  State  cannot 
be  a  member  of  the  Family  of  Nations  and  an  Inter- 
national Person,  if  it  has  no  intercourse  whatever  with 
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at  least  one  or  more  other  States.  Varied  intercourse 
with  other  States  is  a  necessity  for  every  civilised  State. 
The  mere  fact  that  a  State  is  a  member  of  the  Family 
of  Nations  shows  that  it  has  various  intercourse  with 
other  States,  for  otherwise  it  would  never  have  become 
a  member  of  that  family.  Intercourse  is  therefore  one 
of  the  characteristics  of  the  position  of  the  States 
within  the  Family  of  Nations,  and  it  may  be  main- 
tained that  intercourse  is  a  presupposition  of  the  In- 
ternational PersonaUty  of  every  State.  But  no  special 
right  or  rights  of  intercourse  between  the  States  exist 
according  to  the  Law  of  Nations.  It  is  because  such 
special  rights  of  intercourse  do  not  exist  that  the  States 
conclude  special  treaties  regarding  matters  of  post, 
telegraphs,  telephones,  railways,  and  commerce.  On 
the  other  hand,  most  States  keep  up  protective  duties 
to  exclude  or  hamper  foreign  trade  in  the  interest  of 
their  home  commerce,  industry,  and  agriculture.  And 
although  as  a  rule  they  allow  ^  aliens  to  travel  and  to 
reside  on  their  territory,  they  can  expel  every  foreign 
subject  according  to  discretion. 
Conae-  §  142.  Intercourse  being  a  presupposition  of  Inter- 
i^r*^^  ^  national  PersonaUty,  the  Law  of  Nations  favours  inter- 
Ti^^u*".  c^^^^se  in  every  way.  The  whole  institution  of  legation 
position  serves  the  interest  of  intercourse  between  the  States, 
natioiJi  as  doos  the  consular  institution.  The  right  of  legation,^ 
aiity?'^  which  every  full  sovereign  State  undoubtedly  holds,  is 
held  in  the  interest  of  intercourse,  as  is  certainly  the 
right  of  protection  over  citizens  abroad^  which  every 
State  possesses.  The  freedom  of  the  open  sea,*  which 
has  been  universally  recognised  since  the  end  of  the 
first  quarter  of  the  nineteenth  century,  the  right  of 

^  That  an  alien  has  no  right  to  *  See  below,  §  319.     The  right  of 

demand  to  be  admitted  to  British  protection  over  citizens    abroad  is 

territory  was  decided  in  the  case  of  frequently  said  to  be  a  special  right 

Musgrove  v.  Chun  Teeong  Toy,  [1891]  of  self-preservation,  but  it  is  real^  a 

A.C.  272.  right  in  the  interest  of  interoourae. 

■  See  below,  §  360.  «  See  below,  §  259. 


jUBiSDicnoN  237 

eveiy  State  to  the  passage  of  its  merchantmen  through 
the  maritime  belt^  of  all  other  States,  and,  further, 
fieedom  of  navigation  for  the  merchantmen  of  all  nations 
on  so-called  international  rivers,^  are  further  examples 
of  provisions  of  the  Law  of  Nations  in  the  interest  of 
international  intercourse. 

The  question  whether  a  State  has  the  right  to  require 
such  States  as  are  outside  the  Family  of  Nations  to 
open  their  ports  and  allow  commercial  intercourse 
is  frequently  discussed  and  answered  in  the  afiirmative. 
Since  the  Law  of  Nations  is  a  law  between  those  States 
only  which  are  members  of  the  Family  of  Nations,  it 
has  certainly  nothing  to  do  with  this  question,  which 
is  therefore  one  of  mere  commercial  policy  and  of 
morality. 


VIII 


juRiSDicrnoN 

^  U  02,  75-80— Wettlak«,  i.  pp.  246-281  —  Lawrence,  H  93-109— 
Phimmoro,  i.  ^  317-365— Twiss,  i.  §§  157-171— Halleok,  i.  pp.  198-270 
-Taylor,  §§  169171— Wheaton,  $§  77-151— Moore,  ii.  §§  176-249— 
HerRhey,  No.  149— Bluntaohli,  §§  388-393— Heffter,  (§  34-39— Bonfiln, 
Nos.  263-266— Rivier,  i.  §  28— Nys,  ii.  pp.  304-310— Fiore,  i.  Noa.  475- 
558-Praag,  Nob.  25-48. 

§143.  Jurisdiction  is  for  several  reasons  a  matter  jvuisdio- 
of  importance  as  regards  the  position  of  the  States  ^^^taS 
within  the  Family  of  Nations.    States  possessing  inde-  for  the 
peadence  and  territorial  as  well  as  personal  supremacy ofUie**" 
can  naturally  extend  or  restrict  their  jurisdiction  as  far  ^^nt^e 
as  they  Uke.    However,  as  members  of  the  Family  of  Family  of 
Jfations  and  International  Persons,  the  States  must 
exercise  self-restraint  in  the  interest  of  one  another 
^  using  this  natural  power.    Since  intercourse  of  all 
kinds  takes  place  between  the  States  and  their  subjects, 

*  See  below,  §  188.  *  See  below,  §  178. 

/ 
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the  matter  ought  to  be  thoroughly  regulated  by  the 

Law  of  Nations.    But  such  regulation  has  as  yet  only 

partially  grown  up.     The  consequence  of  both  the 

regulation,  and  non-regulation  of  jurisdiction  is  that 

concurrent  jurisdiction  of  several  States  can  often  at 

the  same  time  be  exercised  over  the  same  persons  and 

matters.    And  it  can  also  happen  that  matters  fall 

under  no  jurisdiction  because  the  several  States  which 

could  extend  their  jurisdiction  over  these  matters  refuse 

to  do  so,  each  leaving  them  to  the  other's  jurisdiction. 

Restrio-        §  144.  As  all  persons  and  things  within  the  territory 

TeS^^°^^  a  State  fall  under  its  territorial  supremacy,  every 

^^f'K.     State  has  jurisdiction  over  them.    The  Law  of  Nations, 

tion.        however,  gives  a  right  to  every  State  to  claim  so-called 

exterritoriality,  and   therefore  exemption   from   local 

jurisdiction,  chiefly  for  its  head,^  its  diplomatic  envoys,^ 

its  men-of-war,^  and  its  armed  forces*  abroad.    And 

partly  by  custom  and  partly  by  treaty  obligations. 

Eastern  non-Christian  States,  Japan  now  excepted,  are 

restricted  ^  in  their  territorial  jurisdiction  with  regard 

to  foreign  resident  subjects  of  Christian  Powers. 

Jurisdio-      §  145.  The  Law  of  Nations  does  not  prevent  a  Stat< 

Oi^ns'^  fro^  exercising  jurisdiction  over  its  subjects  travelling 

abroad,     qj.  residing  abroad,  since  they  remain  under  its  per 

sonal  supremacy.    As  every  State  can  also  exercise 

jurisdiction  over  aliens^  within  its  boundaries,  sue! 

aliens  are  often  under  two  concurrent  jurisdictions 

And,  since  a  State  is  not  obliged  to  exercise  jurisdictioi 

for  all  matters  over  aliens  on  its  territory,  and  sine 

the  home  State  is  not  obliged  to  exercise  jurisdictioi 

^  Details  below,  §§  348-353,  and  regards  the    very    limited    ezterr 

356.    The  exemption  of  a  State  itself  tonality  of  merchantmen  which  &i 

from  the  jurisdiction  of  another  is  not  by  distress   compelled   to    enter 

based  upon  a  claim  to  exterritoriality,  foreign  port,  see  below,  §  189. 

abSvT§Vl5^  °**^"'  ^  ^"*^^^ '  ^  *  ^**""  ^^°'^'  ^  *^- 

«  Details  below,  §§  386-405.  *  Details  below,  §§  318  and  440. 

*  Details  below,  §§  450-451.     As  •  See  below,  §  317. 
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over  its  subjects  abroad,  it  may  and  does  happen  that 
aliens  are  actually  for  some  matters  under  no  State's 
jurisdiction. 

§146.  As  the  open  sea  is  not  under  the  sway  of  JuHidio- 
any  State,  no  State  can  exercise  its  jurisdiction  there,  op^  Sm! 
Bat  it  is  a  rule  of  the  Law  of  Nations  that  vessels, 
«id  tiie  thingB  and  persons  thereon,  remain  during  the 
time  they  are  on  the  open  sea  under  the  jurisdiction 
of  the  State  under  whose  flag  they  sail.^  It  is  another 
role  of  the  Law  of  Nations  that  piracy  ^  on  the  open 
sea  can  be  punished  by  any  State,  whether  or  not  the 
piiate  sails  under  the  flag  of  a  State.  Purther,^  a 
general  practice  seems  to  admit  the  claim  of  every 
maritime  State  to  exercise  jurisdiction  over  cases  of 
collision  at  sea,  whether  the  vessels  concerned  are  or 
are  oot  sailing  under  its  flag.  Again,  in  the  interest 
of  the  safety  of  the  open  sea,  every  State  has  the  right 
to  order  its  men-of-war  to  ask  any  suspicious  merchant- 
num  they  meet  on  the  open  sea  to  show  the  flag,  to 
arrest  foreign  merchantmen  sailing  under  its  flag  with- 
out an  authorisation  for  its  use,  and  to  pursue  into  the 
open  sea,  and  to  arrest  there,  such  foreign  merchantmen 
as  have  committed  a  violation  of  its  law  whilst  in  its 
ports  or  maritime  belt.^  Lastly,  in  time  of  war  belU- 
g^rent  States  have  the  right  to  order  their  men-of-war 
to  visit,  search,  and  eventually  capture  on  the  open 
sea  all  neutral  vessels  for  carrying  contraband,  breach 
of  blockade,  or  unneutral  services  to  the  enemy. 

§147.  Many  States  claim  jurisdiction  and  threaten  oriminai 
poiushment  for  certain  acts  committed  by  a  foreigner  ^l^'^er 
in  foreign  countries.*    States  which  claim  jurisdiction  ''o'?»«n- 
of  this  kind  threaten  punishment  for  certain  acts  either  Foreign 
against  the  State  itself,  such  as  high  treason,  forging 

'  See  below,  §  260.  *  8eeHftll,|02;  WesUake,  i.  pp. 

'  See  below,  §  278.  261-263 ;  Lawrence,  §  104 ;  Taytor, 

*  See  below,  §  266.  8  191;  Moore,  ii.  §^200  and  201; 

*  See  below,  8  266.  PhiUimore,  i  8  834. 
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bank-notes,  and  the  like,  or  against  its  citizens,  such  as 
murder  or  arson,  libel  and  slander,  and  the  like.  These 
States  cannot,  of  course,  exercise  this  jurisdiction  as 
long  as  the  foreigner  concerned  remains  outside  their 
territory.  But  if,  after  the  committal  of  such  act,  he 
enters  their  territory  and  comes  thereby  imder  their 
territorial  supremacy,  they  have  an  opportunity  of 
inflicting  punishment.  The  question  is,  therefore, 
whether  States  have  a  right  to  jurisdiction  over  acts  of 
foreigners  committed  in  foreign  coimtries,  and  whether 
the  home  State  of  such  an  alien  has  a  duty  to  acquiesce 
in  the  latter^s  punishment  in  case  he  comes  into  the 
power  of  these  States.  The  question,  which  is  con- 
troversial, ought  to  be  answered  in  the  negative.^  For 
at  the  time  such  criminal  acts  are  committed  the  per- 
petrators are  neither  under  the  territorial  nor  under  the 
personal  supremacy  of  the  States  concerned.  And  a 
State  can  only  require  respect  for  its  laws  from  such 
aliens  as  are  permanently  or  transiently  within  its 
territory.  No  right  for  a  State  to  extend  its  jurisdic- 
tion over  acts  of  foreigners  conunitted  in  foreign  countries 
can  be  said  to  have  grown  up  according  to  the  Law  of 
Nations,  and  the  right  of  protection  over  citizens  abroad 
held  by  every  State  would  justify  it  in  an  intervention 
in  case  one  of  its  citizens  abroad  should  be  required  to 
stand  his  trial  before  the  courts  of  another  State  for 
criminal  acts  which  he  did  not  commit  during  the  time 
he  was  under  the  territorial  supremacy  of  such  State.' 


^  But  Ck>ntinental  publioists 
answer  the  question  in  the  affirma- 
tive. See  Mortitz,  ItUemcUumale 
ReehUhiife  in  Stra/sachen  (1888),  p. 
82,  and  Praag,  No.  45. 

*  The  Institute  of  International 
Law  has  studied  the  question  at 
several  meetings,  and  in  1883,  at  its 
meeting  at  Munioh  (see  Anntiaire, 
vii.  p.  156),  among  a  body  of  fifteen 
articles  oonoeming  the  oonfliot  of  the 
Criminal  Laws  of  different  States, 


adopted  the  following  (Article  8):— 
'  Every  State  has  a  right  to  punish 
aots  committed  by  foreigners  outside 
its  territory  and  violating  its  penaJ 
laws  when  those  aots  contain  so 
attack  upon  its  social  existence,  or 
endanger  its  security,  and  when  they 
are  not  provided  against  by  the 
Criminal  Law  of  the  territory  where 
they  take  place.'  But  it  must  be 
emphasised  that  this  resolution  hsa 
value  de  kffeferenda  only. 
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In  the  only  case  ^  which  is  reported — ^namely,  in  the  case 
of  Catting — ^an  intervention  took  place  according  to  this 
view.  In  1886  one  A.  E.  Catting,  a  subject  of  the 
United  States,  was  arrested  in  Mexico  for  an  alleged 
libel  against  one  Emigdio  Medina,  a  subjeet  of  Mexico, 
which  was  published  in  the  newspaper  of  El  Paso  in 
Texas.  Mexico  maintained  that  she  had  a  right  to 
punish  Cutting,  because  according  to  her  Criminal  Law 
offences  conmiitted  by  foreigners  abroad  against  Mexican 
sabjects  are  punishable  in  Mexico.  The  United  States, 
bowever,  intervened,^  and  demanded  Cutting's  release. 
Mexico  refused  to  comply  with  this  demand,  but  never- 
theless Cutting  was'finally  released,  as  the  plaintifi  with- 
drew his  action  for  libel.  Since  Mexico  likewise  refused 
to  comply  with  the  demand  of  the  United  States  to  alter 
her  Criminal  Law  for  the  purpose  of  avoiding  in  the 
fatuie  a  similar  incident,  diplomatic  practice  has  not 
at  all  settled  the  subject. 


^  The  oaae  of  OvrUo  PoMe — see 
^oore,  ii.  I  200»  pp.  227-228— oon- 
esning  which  the  United  States  at 
^  WM  inclined  to  intervene, 
P^^  to  be  a  case  of  a  crime 
<>pnoiitted  within  Spanieh  jttriadio- 
^  The-oaae  of  John  Andermm — 
ne  lloore,  i.  §  174,  pp.  932-93a>-is 
^eviae  not  relevant,  as  he  oLumed 
tobeaBritiahsiibieot. 

'  See  WesUake,  L  p.  202;  Taylor, 


§  192 ;  Calvo,  vi.  H 171178 ;  Moore, 
ii.  §  201 ;  and  Report  en  Extra" 
terrkcrial  Orime  and  the  ChUting  Oa$e 
(1887) ;  Rolin  and  Gamboa  in  i?./., 
XX.  (1888),  pp.  559-677,  and  xxii. 
(1890),  pp.  234-250.  The  ease  is 
fully  disoassed  and  the  American 
olaim  is  dispated  by  Mendelssohn 
Barthoidy,  Dtu  rUunUiche  Herr- 
•chqftag^biet  dea  8tr<tfgeHtze$  (1908), 
pp.  135-148. 
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OK  STATE  RESPONSIBILITY  IN  GENERAL 

Grotius,  ii.  o.  17,  §  20,  and  o.  21,  §  2— Pufendorf,  viii.  o.  6,  §  12— Vattel.  u. 
§§  63-78— HaU,  §  65— Halleok,  i.  pp.  471-476— Wharton,  i.  §  21- 
Moore,  vi.  §§  979-1039  —  Wheaton,  §  32  — Herahey,  Noa.  160-157- 
Bluntschli,  §  380et— Heffter,  §§  101-104— Holtzendorff  in  HcUundoirff,  ii. 
pp.  70-74— laazt,  §  24— UUmann,  §  39— BonfiU,  Nos.  324-832— Das- 
pagnet,  No.  466— Piedelidvre,  i.  pp.  317-322— Pradier-FodM,  i.  Noe. 
196-210— Rivier,  ii.  pp.  40-44— Calvo,  iii.  §§  1261-1298— Piore.  i.  Nob, 
659-679,  and  Code,  Nos.  596-615— Martens,  i.  §  118— Clunet»  0/eMei 
et  Act€$  ho9tiU9  commis  par  des  Partieuliers  conire  un  £uu  Hrw/gtr 
(1887)— Triepel,  ViAkerrtcht  und  LandesrecKt  (1899),  pp.  324-381- 
Anzilotti,  Teoria  generate  delta  ReMponeabUitd  detto  StcUo  nd  DiriUc 
ifUemazionate  (1902)  —  Wiese,  Le  DroU  intenuUional  appUqui  omx 
Ouerree  civilee  (1898),  pp.  43-65— Rougier,  Lee  Gnerres  civUet  et  U 
DroU  dee  Gene  (1903),  pp.  448-474— Baty,  Intemaiianal  Law  (1906), 
pp.  91-242— Borohard,  §§  73-130— Oosta,  El  Mxtranjero  en  la  Cfuerra 
eivU  (1913) — Marinoni,  La  Responeabititd  degli  Stati  per  gli  AUideiUre 
Rappreeentanti  ( 1 91 4)— Sohoen,  Die  vdtkerrechUiche  Haftung  der  Siaaim 
au$  unerlaubUn  Hamdlungen  (1917)— Anzilotti  in  R,G.,  xiiL  (1906),  pp- 
5-29,  and  285-309— Foster  in  A.J,,  i.  (1907),  pp.  4-10— Bar  in  /?./.,  2Dd 
Ser.  i.  (1899),  pp.  464-481— Arias  in  A.J.,  vii.  (1913),  pp.  724-765- 
Goebel  in  A,J.,  vui.  (1914),  pp.  802-852-Peaalee  in  A.J.,  x.  (1916), 
pp.  328-336 — Harriman  in  the  Proceedings  of  the  American  Society  <^ 
International  Law,  ix.  (1916),  pp.  69-77. 

Nature        §  148.  It  is  ofteii  maintained  that  a  State,  as  a  sove- 

Reepoi^-  reign  person,  can  have  no  legal  responsibility  whatever. 

biuty.      rpjjjg  ^  ^jjy  correct  with  reference  to  certain  acts  of  a 

State  towards  its  subjects.    Since  a  State  can  abolish 

parts  of  its  Municipal  Law  and  can  make  new  Municipal 

Law,  it  can  always  avoid  legal,  although  not  moral,  | 
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lesponsibility  by  a  change  of  Municipal  Law.  I>i£Eeient 
from  this  internal  autocracy  is  the  external  responsi- 
bility of  a  State  to  fulfil  its  international  legal  duties. 
HespoDsibihty  for  such  duties  is,  aa  will  be  remembered,^ 
a  quality  of  every  State  as  an  International  Person, 
without  which  the  Family  of  Nations  could  not  peace- 
ably exist.  Although  there  is  at  present  no  Inter- 
national Court  of  Justice  which  could  summon  a  State 
aod  establish  its  responsibiUty  for  neglect  of  its  inter- 
national duties,  State  responsibiUty  concerning  inter- 
national duties  is  nevertheless  a  legal  responsibiUty. 
For  a  State  cannot  aboUsh  or  create  new  International 
Law  in  the  same  way  that  it  can  abolish  or  create  new 
Municipal  Law.  A  State,  therefore,  cannot  renounce 
its  international  duties  unilateraUy  ^  at  discretion,  but 
is  and  remains  legaUy  bound  by  them.  And  although 
tbeie  is  not  and  never  will  be  a  central  authority  above 
t^e  several  States  to  enforce  the  fulfihnent  of  these 
duties,  there  is  the  legaUsed  self-help  of  the  several 
States  against  one  another.  For  every  neglect  of  an 
international  legal  duty  constitutes  an  international 
delinquency,^  and  the  violated  State  can  through  re* 
piisals  or  even  war  compel  the  deUnquent  State  to 
.  comply  with  its  international  duties.  It  is  only  theorists 
f  who  deny  the  possibiUty  of  a  legal  responsibiUty  of 
States ;  the  practice  of  the  States  themselves  recognises 
I  it  distinctly,  although  there  may  in  a  special  case  be 
^ntroversy  as  to  whether  a  responsibiUty  is  to  be  borne. 
And  State  responsibiUty  is  now  in  a  general  way  reoog- 
^^  for  the  time  of  war  by  Article  3  of  the  Hague  Con- 
vention of  1907,  concerning  the  Laws  and  Customs  of 
War  on  Land,  which  stipulates :   '  A  belUgbrent  party 

^  See  abof«,  §  113,  liberate  iteelf  from  the  engagementi 

*  See  Annex  to  Protoool  I.  of  the  of  a  treaty,  or  modify  tlto  etipala- 

^ennoe  of  London,  1871,  where  tions  thereof,  unleis  with  the  oooaent 

^  Signatory  Powers  proclaim  that  of  the  oontraotiiig  Powers  hf  meane 

it  11  an  mHcmtial  priaoiple  of  the  of  an  amicable  anangeoient.' 

^w  of  NatioDi  that  no  Power  oan  *  See  below*  1 151. 
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which  violates  the  provisions  of  the  said  BegalatioDs 
shall,  if  the  case  demands,  be  Uable  to  pay  compensa- 
tion.  It  shall  be  responsible  for  all  acts  committed  by 
persons  forming  part  of  its  armed  forces/ 
Original  §  149.  Now  if  wc  examine  the  various  international 
Vioarions  dutics   out   of  which  responsibility  of   a  State  may 

K>nai.  "f®'  ^^  fi^d  *^*  "^  ^  necessary  to  distinguish  two 
biuty.  diflEerent  kinds  of  State  responsibility.  They  may 
be  named  '  original '  in  contradistinction  to  '  vicarious  \ 
responsibility.  I  name  as  '  original '  the  responsibility) 
borne  by  a  State  for  its  own — ^that  is,  for  its  Govern^ 
ment's  actions,  and  such  actions  of  the  lower  agenti 
or  private  individuals  as  are  performed  at  the  Gk)vem^ 
mentis  command  or  with  its  authorisation.  But  States 
have  to  bear  another  responsibility  besides  that  just 
mentioned.  For  States  are,  according  to  the  Law  oi 
Nations,  in  a  sense  responsible  for  certain  acts  othel 
than  their  own — ^namely,  certain  unauthorised  injurious 
acts  of  their  agents,  of  their  subjects,  and  even  of  such 
aliens  as  are  for  the  time  Uving  within  their  territory. 
This  responsibility  of  States  for  acts  other  than  thei£ 
own  I  name  '  vicarious '  responsibility.  Since  the 
Law  of  Nations  is  a  law  between  States  only,  and  since 
States  are  the  sole  exclusive  subjects  of  International 
Law,  individuals  are  mere  objects  ^  of  International  Law, 
and  the  latter  is  unable  to  confer  directly  rights  and 
duties  upon  individuals.  And  for  this  reason  the  Law 
of  Nations  must  make  every  State  in  a  sense  responsible 
for  certain  internationally  injurious  acts  committed  by 
its  officials,  subjects,  and  such  aUens  as  are  temporarily 
resident  on  its  territory.^ 

'  See  below,  §  290.  appreciate  this   distinction  is  pre- 

^  The  distinction  between  original  judicial  to  the  results   of    his  re- 

and  vicarious  responsibility  was  first  searches  concerning  the  responsibility 

made,  in  1906,  in  the  first  edition  of  of  States.    This  distinction  is  ap- 

this  treatise,  and  ought  therefore  to  proved  of  by  Borohard,  §  74,  but 

have  been  discussed  by  Anzilotti  in  rejected    by  Schoen,  op.    cif.,  pp> 

his  able  article  in  i2.(?.,  xiii.  (1906),  40-42,  who  defends  Ansilotti. 
p.  202.    The  fact  that  he  does  not 
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§150.  It  is,   however,   obvious   that   original   andEfwiitiai 
vicarionfl  State  lespossibihty  are  essentially  different,  u!^!^ 
Whereas  the  one  is  responsibiUty  of  a  State  for  a  neglect  ^**°^ 
of  its  own  duty,  the  other  is  not.    A  neglect  of  inter-  vioArions 
national  legal  duties  by  a  State  constitutes  an  inter-  SS^™" 
national  delinquency.    The  responsibility  which  a  State 
bears  for  such  a  delinquency  is  especially  grave,  and 
lequires,  apart  from    other    special    consequences,  a 
formal  expiatory  act,  such  as  an  apology  at  least,  by 
the  delinquent  State  to  repair  the  wrong  done.     On 
the  other  hand,  the  vicarious  responsibility  which  a 
State  beais  requires  chiefly  compulsion  to  make  those 
officials  or  other  individuals  who  have  committed  inter- 
nationally injurious  acts  repair  as  far  as  possible  the 
wrong  done,  and  pimishment,  if  necessary,  of  the  wrong- 
doers.   In  case  a  State  comphes  with  these  require- 
Dients,  no  blame  falls  upon  it  on  account  of  such  in* 
jnrions  acts.    But  of  course,  in  case  a  State  refuses  to 
comply  with  these  requirements,  it  commits  thereby 
an  international  delinquency,  and  its  hitherto  vicarious 
^nsibility  turns  ipso  facto  into  original  responsibility. 


II 

STATE  RESPONSIBILITY  FOR  INTERNATIONAL 

DELINQUENCIES 

^  ^  liteiatore  quoted  above  at  the  Gommenoement  of  §  148,  and  espeoially 
Borohard,  §  82,  and  Sohoen,  op.  ct^.,  pp.  21-63. 

§151.  International  delinquency  is  every  injury  tooonoep- 
another  State  committed  by  the  head  and  the  Govern-  lSf- 
^ent  of  a  State  through  violation  of  an  international  ^^^ 
M  duty.    Equivalent  to  acts  of  the  head  and  Govern-  quenoies. 
^ent  are  acts  of  officials  or  other  individuals  com- 
^nded  or  authorised  by  the  head  or  Government. 
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Subjoots 
of  £iter- 
natdoiuJ 
Belin- 
qnenoies. 


An  intemational  delinquency  is  not  a  crime,  because 
the  delinquent  State,  as  a  sovereign,  cannot  ^  be  pun" 
ished  in  the  same  way  as  a  delinquent  individual, 
although  compulsion  may  be  exercised  to  procure  a 
reparation  of  the  wrong  done. 

Intemational  delinquencies  in  the  technical  sense  oi 
the  term  must  not  be  confounded  either  with  so-called 
'  Climes  against  the  Law  of  Nations,'  or  with  so-calle' 
'  Intemational  Crimes/  '  Crimes  against  the  Law  oj 
Nations/  in  the  wording  of  many  Criminal  Codes  ol 
the  several  States,  are  such  acts  of  individuals  againsi 
foreign  States  as  are  rendered  criminal  by  these  codes 
Of  these  acts,  the  gravest  are  those  for  which  the  Stat< 
on  whose  territory  they  are  committed  bears  a  vicarioui 
responsibility  according  to  the  Law  of  Nations.  '  Intel 
national  Crimes,'  on  the  other  hand,  refer  to  crimes  liki 
piracy  on  the  high  seas  or  slave  trade,  which  either  ever] 
State  can  pimish  on  seizure  of  the  criminals,  of  whateve 
nationahty  they  may  be,  or  which  every  State  has  b] 
the  Law  of  Nations  a  duty  to  preyeut. 

An  intemational  delinquency  must,  further,  not  b 
confounded  with  discourteous  and  unfriendly  acts 
Although  such  acts  may  be  met  by  retorsion,  they  ar 
not  illegal  and  therefore  not  delinquent  acts. 

§  152.  An  intemational  delinquency  may  be  coni 
mitted  by  every  member  of  the  Family  of  Nations,  b 
such  member  a  full  sovereign,  half  sovereign,  or  pal 
sovereign  State.  Yet  half  and  part  sovereign  Statti 
can  commit  intemational  delinquencies  in  so  far  od]| 
as  they  have  a  footing  within  the  Family  of  Nationi 
and  therefore  intemational  duties  of  their  own.  An 
even  then  the  circumstances  of  each  case  decide  wheth< 
the  delinquent  has  to  accoimt  for  its  neglect  of  an  intei 


^  For  this  reason  the  Hague  Court 
of  Arbitration  by  its  award  in  the 
oase  of   7%e  Chfrthage — see  below, 


Tol.  ii.  §  403a — ^refused  to  pronouM 
a  fine  of  one  frano  against  Italy,  \ 
demanded  by  Frange. 
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national  duly  directly  to  the  wronged  State,  or  whether 
it  is  the  full  sovereign  State  (suzerain,  federal,^  or  pro- 
tectorate-exercising State),  to  which  the  delinquent 
State  is  attached,  that  must  bear  a  vicarious  responsi- 
bility for  the  delinquency.  On  the  other  hand,  such 
States  as  are  without  any  footing  whatever  within 
the  Family  of  Nations,  as,  for  example,  the  member- 
States  of  t^e  American  Federal  States,  because  all 
tiieir  possible  international  relations  are  absorbed  by 
Uie  respective  Federal  States,  cannot  conunit  an  inter- 
national delinquency.  Thus  an  injurious  act  against 
Fiance  conmiitted  by  the  Government  of  the  State  of 
California  in  the  United  States  of  America,  would  not 
be  an  international  delinquency  in  the  technical  sense 
of  the  term,  but  merely  an  internationally  injurious  act 
for  which  the  United  States  of  America  must  bear  a 
vicarious  responsibility.  An  instance  of  this  is  to  be 
foond  in  the  conflict^  which  arose  in  1906  between 
Japan  and  the  United  States  of  America,  on  account 
of  the  segregation  of  Japanese  children  by  the  Board 
of  Education  of  San  Francisco,  and  the  demand  of 
Japan  that  this  measure  should  be  withdrawn.  The 
Government  of  the  United  States  at  once  took  the  side 
of  Japan,  and  endeavoured  to  induce  California  to 
eomply  with  the  Japanese  demands. 

§  153.  Since  States  are  juristic  persons,  the  question  state 
atises, — ^Whose  internationally  injurious  acts  are  to  be  ^^ 
considered  State  acts  and  therefore  international  dehn-  commit 
quendes  ?    It  is  obvious  that  acts  of  this  land  are,  n*tioiua 
fint,  aU  such  acte  as  are  performed  by  the  heads  of^^. 
States  or  by  the  members  of  a  Government  acting  in 

'  See  Ddiiot»  De  la  RupoMoSbUiU  Borchard,  §  82;    Sohoen,  cp.  eii,, 

d€  PAtU  /MSral  d  Bauon  dei  AeUi  pp.  100-107. 
det  AaU  partietUiers  (1912),  where  a 

mimber  of  important  oaaea  are  dLs-  '  See  Hyde  in   The  Oreen  Bag^ 

ooned.    See  aieo  Oammans  in  A,J.,  xix.  (1907),  pp.  38-49 ;  Boot  in  A,J,^ 

viii  (1914),  pp.   73-80;   Cohen  in  i.  (1907),  pp.  273-286;  Barth^lemy 

Z.V.,    Tiii.    (1914),    pp.    134-163;  in  £.(?.,  ziv.  (1907),  pp.  636-686. 
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that  capacity,  so  that  their  acts  appear  as  State  acts. 
Acts  of  such  kind  are,  secondly,  all  acts  of  officials  or 
other  individuals  which  are  either  commanded  or 
authorised  by  Governments.  On  the  other  hand,  un- 
authorised acts  of  corporations,  such  as  municipalities, 
or  of  officials,  such  as  magistrates  or  even  ambassadors, 
or  of  private  individuals,  never  constitute  an  inter- 
national deUnquency.  And,  further,  all  acts  committed 
by  heads  of  States  and  members  of  a  Government  outside 
their  official  capacity,  simply  as  individuals  who  act  for 
themselves  and  not  for  the  State,  are  not  international 
delinquencies.^  The  States  concerned  must  certainly 
bear  a  vicarious  responsibihty  for  all  such  acts,  but  for 
that  very  reason  these  acts  do  not  comprise  inter- 
national delinquencies. 

§  154.  An  act  of  a  State  injurious  to  another  State  is 
nevertheless  not  an  international  delinquency  if  com- 
mitted neither  wilfully  and  maUciously  nor  with  culp- 
MaUoeor  able  ue^geuce.^  Therefore,  an  act  of  a  State  committed 
N^^^^*  ^y  right,  or  prompted  by  self-preservation  in  necessary 
genoe.  ficU-def  cucc,  docs  uot  coustitutc  an  international  delin- 
quency, however  injurious  it  may  actually  be  to  an- 
other State.^  And  l^e  same  is  valid  in  regajrd  to  acts  of 
officials  or  other  individuals  committed  by  command  or 
with  the  authorisation  of  a  Government. 

§  155.  International    delinquencies    may    be    com- 
mitted against  so  many  different  objects  that  it  is  im- 


No  Inter- 
national 
Delin- 
quency 
without 


1  See  below,  §§  158-159. 

'  Sohoen,  op,  eU,,  p.  62,  defends 
the  opinion  that  in  oertain  cases  a 
State  can  be  made  responsible 
although  there  is  no  culpable  negli- 
gence on  its  part.  He  is  compeUed 
toadopt  this  opinion  because — ^follow- 
ing Aiudlotti — he  rejects  the  funda- 
mental distinction  between  original 
and  vicarious  responsibility,  and 
considers  a  State  originally,  and 
not  only  vicariously,  responsible  for 


all  internationally  injurious  acts  of 
its  officials. 

*  Although  violations  of  another 
State  prompted  by  self-preservation 
in  necessary  self-defence  are  not 
international  delinquencies  because 
there  is  no  mem  reti^  they  neverthe- 
less— ^see  above,  §  129 — remain  viola- 
tions. They  can  therefore  be  re- 
pulsed, and  indemnities  may  be  de- 
manded for  damage  done.  But 
Schoen  (op.  ct<.,  pp.  115-118)  denies 
this. 
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possible  to  enumerate  them.  It  suffices  to  give  someObjoots 
strikmg  examples.  Thus  a  State  may  be  injured — in  naUonai 
regard  to  its  independence  through  an  unjustified  inter- J^:^ 
vention ;  in  regard  to  its  temtorial  supremacy  through 
a  violation  of  its  frontier ;  in  regard  to  its  dignity 
tbiough  disrespectful  treatment  of  its  head  or  its  diplo- 
matic envoys;  in  regard  to  its  personal  supremacy 
through  forcible  naturalisation  of  its  citizens  abroad ; 
in  regard  to  its  treaty  rights  through  an  act  violating  a 
treaty ;  in  regard  to  its  right  of  protection  over  citizens 
abroad  through  any  act  that  violates  the  person,  the 
honour,  or  the  property  ^  of  one  of  its  citizens  abroad. 
A  State  may  also  suffer  various  injuries  in  time  of  war 
by  illegitimate  acts  of  warfare,  or  by  a  violation  of 
neutmhty  on  the  part  of  a  neutral  State  in  favour  of 
the  other  beUigerent.  And  a  neutral  may  in  time  of 
war  be  injured  in  various  ways  through  a  beUigerent 
violating  neutraUty  by  acts  of  warfare  within  the 
neutral  State's  territory,  (for  instance,  through  a  beUi- 
gerent man-of-war  attacking  an  enemy  vessel  in  a 
neutral  port  or  in  neutral  territorial  waters) ;  or  through 
a  belligerent  violating  neutraUty  by  acts  of  warfare 
committed  on  the  open  sea  against  neutral  vessels. 

§156.  The  nature  of  the  Law  of  Nations  as  a  law  Legal  Oon* 
between,   not  above,   sovereign   States   excludes  theJJ^^ 
posaibiUty  of  punishing  a  State  for  an  international  ^^^ 
delinquency  and  of  considering  the  latter  in  the  Ught  quenoiM. 
of  a  crime,  though  it  may  be  thought  to  be  an  atrocious 
crime,  if  moraUy  considered.    The  only  legal  conse- 
quences of  an  international  delinquency  that  are  possible 
under  existing  circumstances  are  such  as  create  repara- 
tion of  the  moral  and  material  wrong  done.^    The  merits 

^  That  a  State  which  does  not  pay  there  is  no  doubt.     On  the  so-called 

ita  pablio debts  due  to  foreigners,  and  Drago  Doctrine,  and  the  Hague  Oon- 

fefoBes,  on  the  demand  of  the  home  yention  concerning  the  Employment 

^tate  of  the  foreigners  oonoemed,  to  of  Force  for  the  Recoveiy  of  Contract 

o^lieaatisfaetory arrangements,  com-  Debts,  see  above,  §  135  (6). 
outs  an  inteinatioiial  delinquency  ^  See  Schoen,  op.  ctt.,  pp.  122*143. 
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and  the  conditions  of  the  special  cases  aie,  however,  so 
different,  that  it  is  impossible  for  the  Law  of  Nations  to 
prescribe  once  for  all  what  legal  consequences  an  inte^ 
national  delinquency  should  have.  The  only  rule  which 
is  unanimously  recognised  by  theory  and  practice  is  that 
out  of  an  international  delinquency  arises  a  right  foi 
the  wronged  State  to  request  itom  the  delinquent  State 
the  performance  of  such  expiatory  acts  as  are  necessary 
for  a  reparation  of  the  wrong  done.  What  kind  of  acts 
these  are  depends  upon  the  special  case  and  the  discre^ 
tion  of  the  wronged  State.  It  is  obvious  that  there 
must  be  a  pecuniary  reparation  for  a  material  damage 
Thus,  according  to  Article  3  of  the  Hague  Oonventioii 
of  1907,  concerning  the  Laws  and  Customs  of  War  oi 
Land,  a  belligerent  party  which  violates  these  laws  shall 
if  the  case  demands,  be  liable  to  make  compensation 
But  at  least  a  formal  apology  on  the  part  of  the  delin 
quent  will  in  every  case  be  necessary.  This  apology  ma] 
have  to  take  the  form  of  some  ceremonial  act,  such  ai 
a  salute  to  the  flag  or  to  the  coat  of  arms  of  th( 
wronged  State,  the  despatch  of  a  special  embassy  beariB| 
apologies,  and  the  like.  A  great  difference  would  nator 
ally  be  made  between  acts  of  reparation  for  intemationa 
delinquencies  deliberately  and  maliciously  committed 
and  for  such  as  arise  merely  from  culpable  negligence. 
When  the  delinquent  State  refuses  reparation  for  thi 
wrong  done,  the  wronged  State  can  exercise  such  mean 
as  are  necessary  to  enforce  an  adequate  reparation 
In  case  of  international  delinquencies  committed  h 
time  of  peace,  such  means  are  reprisals^  (includini 
embargo  and  pacific  blockade)  and  war,  as  the  case  ma; 
require.  On  the  other  hand,  in  case  of  intemationfl 
delinquencies  committed  in  time  of  war  through  ille 
gitimate  acts  of  warfare  on  the  part  of  a  beUigereni 
such  means  are  reprisals  and  the  taking  of  hostages.^ 

1  See  below,  vol.  ii.  S  34.  *  See  below,  voL  ii.  K^iS and  26) 


ACTS  OF  STATE  OBGANS  251 


III 

STATE  BESPONSIBnJTY  FOB  ACTS  OF  STATE  ORGANS 

See  the  literature  quoted  above  at  the  oommenoement  of  9 148,  and  espeoially 
Mioore,  vi.  9i  996-1018,  Borohard,  8§  70-81,  and  127-180,  Sohoen,  op.  eU.^ 
pp.  80-122,  and  Marinoni,  La  RetpontabUitd  degli  Jkaii  per  yfi  Aui 
dn  laro  BapprtaaUaMUi  (1914). 

§157.  States  most  bear  vicarious  responsibility  forReeponri- 
all  internationally  injurious  acts  of  their  organs.    As,  ^^ 
however,   these  organs  are  of  different  kinds  and  of  ^^ 
different  position,  the  actual  responsibility  of  a  State  oon- 
for  acts  of  its  organs  varies  with  the  agents  concerned.  *'®™*** 
It  is  therefore  necessary  to  distinguish  between  inter- 
nationally injurious  acts  of  heads  of  States,  members  of 
a  Government,  diplomatic  envoys,  parliaments,  judicial 
fnnctionaries,  administrative  officials,  and  military  and 
naval  forces. 

§  158.  Such  internationally  injurious  acts  as  are  com-  inter- 
mitted by  heads  of  States  in  the  exercise  of  their  official  "^^ 
fonctions  are  not  our  concern  here,  because  they  con-  ^^Ii^* 
stitate  international  delinquencies,  which  have  been  states.^ 
discussed  above  (§§  151-156).    But  a  monarch  can,  just 
as  any  other  individual,  in  his  private  life  commit  many 
internationally  injurious  acts;   and   the  question   is, 
whether  and  in  what  degree  a  State  must  bear  respon- 
sibility for  such  acts  of  its  head.    The  position  of  a 
head  of  a  State,  who  is,  within  and  without  his  State, 
neither  under  the  jurisdiction  of  a  court  of  justice  nor 
under  any  kind  of  disciplinary  control,  makes  it  a  neces- 
sity for  the  Law  of  Nations  to  impose  a  certain  vicarious 
responsibility  upon  States  for  internationally  injurious 
acts  committed  by  their  heads  in  private  life.    Thus, 
for  instance,  when  a  monarch  during  his  stay  abroad 
commits  an  act  injurious  to  the  property  of  a  foreign 
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subject  and  refuses  adequate  reparation,  his  State  may 
be  requested  to  pay  damages  on  his  behalf. 
Inter-  §  159.  As  regards  internationally  injurious  acts  of 

^jar^^  members  of  a  Government,  a  distinction  must  be  made 
Mcm^n  ^*ween  such  acts  as  are  committed  by  the  offenders  in 
of  Govern-  their  official  capacity,  and  other  acts.    Acts  of  the  first 
^^^ '      kind  constitute  intematioual  delinquencies,  as  stated 
above  (§  153).    But  members  of  a  Government  can  in 
their  private  life  perform  as  many  internationally  in- 
jurious acts  as  private  individuals,  and  we  must  ascer- 
tain therefore  what  kind  of  responsibility  their  State 
must  bear  for  such  acts.    Now,  as  members  of  a  €k>vem- 
ment  have  not  the  exceptional  position  of  heads  of 
States,  and  are,  therefore,  under  the  jurisdiction  of  the 
ordinary  courts  of  justice,  there  is  no  reason  why  their 
State  diould  bear  for  internationally  injurious  acts 
committed  by  them  in  their  private  life  a  vicarious 

^.^m^  from  ait  which  it  has  h,  b», 

for  acts  of  private  persons. 

Inter-  §  160.  The  position  of  diplomatic  envoys  who,  as 

^jji^^^  representatives  of  their  home  State,  enjoy  the  privi- 

Aote  of     leg^  q£  exterritoriality,  gives,  on  the  one  hand,  a  very 

matio'      great  importance  to  intemationaUy  injurious  acts  com- 

voy«.    initted  by  them  on  the  territory  of  the  receiving  State, 

and,  on  the  other  hand,  excludes  the  jurisdiction  of 

the  receiving  State  over  such  acts.    The  Law  of  Nations 

therefore  makes  the  home  State  in  a  sense  responsible 

for  all  acts  of  an  envoy  injurious  to  the  State  or  its 

subjects  in  whose  territory  he  resides.    But  it  depends 

upon  the  merits  of  the  special  case  what  measures 

beyond  simple  recall  must  be  taken  to  satisfy  the 

wronged  State.    Thus,  for  instance,  a  crime  committed 

by  the  envoy  on  the  territory  of  the  receiving  State 

must  be  punished  by  his  home  State,  and  according  to 

special  circumstances  and  conditions  the  home  State 

may  be  obliged  to  disown  an  act  of  its  envoy,  to  apolo- 
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gise  or  express  its  regret  for  his  behaviour,  or  to  pay 
damages.  It  must,  however,  be  remembered  that  such 
injiuioas  acts  as  an  envoy  performs  at  the  command 
or  with  the  authorisation  of  his  home  State,  constitute 
international  delinquencies  for  which  the  home  State 
beats  original  responsibility,  and  for  which  the  envoy 
cannot  personally  be  blamed. 

§161.  As  regards  internationally  injurious  attitudes  inter- 
of  parliaments,  it  must  be  kept  in  mind  that,  most  i^^ous^ 
important  as  may  be  the  part  parliaments  play  in  the  ^^^^ 
political  life  of  a  nation,  they  do  not  belong  to  themente. 
agents  which  represent  the  States  in  their  international 
relations  with  other  States.     Therefore,  however  in- 
junoos  to  a  foreign  State  an  attitude  of  a  parliament 
may  be,  it  can  never  constitute  an  international  delin- 
quency.   That,  on  the  other  hand,  all  States  must  bear 
vicarious  responsibility  for  such  attitudes  of  their  par- 
liaments, there  can  be  no  doubt.    But,  although  the 
position  of  a  Government  is  difficult  in  such  cases, 
especiaUy  in  States  that  have  a  representative  Govern- 
ment, this  does  not  concern  the  wronged  State,  which 
has  a  right  to  demand  satisfaction  and  reparation  for 
tile  wrong  done.^ 

§162.  Internationally  injurious  acts  committed  by  inter- 
judicial  functionaries  in  their  private  life  are  in  no  way  i^^Jlrioiu^ 
difierent  from  such  acts  committed  by  other  individuals.  j^J?,^ 
Bat  these  functionaries  may  in  their  official  capacity  Fnnotion- 
commit  such  acts,  and  the  question  is  how  far  the 
vicarious  responsibihty  of  a  State  for  acts  of  its  judicial 
functionaries  cto  reasonably  be  extended  in  face  of  the 
^t  that  in  modem  civilised  States  these  functionaries 
are  almost  entirely  independent  of  their  Government.^ 
Undoubtedly,  in  case  of  such  denial  ^  or  undue  delay  of 

'  See  detailB  in  Borohard,  §  75.  abundant  and  instruotive  material  on 

this  question. 
^  Wharton,  u.  §  230,  ooropriees  *  See  Borohard,  §§  127-130. 


anet. 
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justice  by  the  courts  as  is  internatioiiaUy  injurious,  a 
State  must  find  means  to  exercise  compulsion  against 
such  courts.  And  the  same  is  valid  wit^  regard  to  an 
obvious  and  malicious  act  of  misapplication  ol  the  law 
by  the  courts  which  is  injurious  to  another  State.  But 
if  a  court  observes  its  own  proper  forms  of  justice  and 
nevertheless  makes  a  materially  unjust  order  or  pro- 
nounces a  materially  unjust  judgment,  matters  become 
so  complicated  that  there  is  hardly  a  peaceable  way  in 
which  the  injured  State  can  successfully  obtain  repara- 
tion for  the  wrong  done,  unless  the  other  party  consents 
to  bring  the  case  before  a  Court  of  Arbitration. 

An  illustrative  case  is  that  of  The  Costa  Rioa  Packd} 
which  happened  in  1891.  Carpenter,  the  master  of 
this  Australian  whaling-ship,  was,  by  order  of  a  court 
of  justice,  arrested  on  November  2,  1891,  in  the  port 
of  Temate,  in  the  Dutch  East  Indies,  for  having  com- 
mitted three  years  previously  a  theft  on  the  sea  within 
Dutch  territorial  waters.  He  was,  however,  released 
on  November  28,  because  the  court  found  that  the 
alleged  crime  was  not  conmiitted  within  Dutch  terri- 
torial waters,  but  on  the  high  seas.  Great  Britain 
demanded  damages  for  the  arrest  of  the  master  of 
the  Costa  Rioa  Packet^  but  Holland  maintained  that, 
since  the  judicial  authorities  concerned  had  ordered 
the  arrest  of  Carpenter  in  strict  conformity  with  the 
Dutch  la^v^,  the  British  claim  was  unjustified.  After 
some  correspondence,  extending  over  several  years, 
Great  Britain  and  Holland  agreed,  in  1895,  upon  having 
the  conflict  settled  by  arbitration  and  upon  appointing 
the  late  Professor  de  Martens  of  St.  Petersburg  as 
arbitrator.  The  award,  given  in  1897,  was  in  favour 
of  Great  Britain,  and  Holland  was  condemned  to  pay 

*  See  Bles  in  R.L,  xxviii.  (1896),  i.  §  148.    See  alao  Ullmaim,  Dt  la 

pp.  462-468 ;  Regekperger  in  22.0.,  RupoMobUiU  de  r6uu  m  Maii^ 

iv.  (1807),  pp.  735-746;  Valery  in  iwUdaire  {l^ll);  Borohard,  §  81. 
JLG.,  V.  (1808),  pp.  67-66;  Moore, 
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damages  to  the  master,  the  pioprietois,  and  the  crew 
of  the  Costa  Riea  Packet.^ 

§163.  Intemationally  injurious  acts  committed  in  inter- 
the  ezeicise  of  their  official  functions  by  administiatiye  i^j^l^ 
oicialfl  and  miUtary  and  naval  forces  of  a  State  with-  ^^P^. 
oat  that  State's  command  or  authorisation,  are  not  tntive 
international  delinquencies,  because  they  are  not  State  ^ii^ii. 
acta   But  a  State  beats  a  wide,  unlimited,  and  unre- 1^'^^ 
stdcted  ^  vicarious  responsibility  for  such  acts  because  Fotom. 
its  adnmustrative  officials  and  military  and  naval  forces 
are  under  its  disciplinary  control,  and  because  all  acts 
of  such  officials  and  forces  in  the  exercise  of  their  official 
fonctioDS  are  prima  facie  acts  of  the  State.^    There- 
fore, a  State  has,  first  of  all,  to  disown  and  dis- 
approve of  such  acts  by  expressing  its  regret  or  even 
apolc^ising  to  the  Government  of  the  injured  State ; 
secondly,  damages  must  be  paid  ^  where  required ;  and, 
lastly,  the  offenders  must  be  punished  according  to  the 
meritB  of  the  special  case. 

As  regards  the  question  what  kind  of  acts  of 
administrative  officials  and  military  and  naval  forces 
aie  ol  an  intemationally  injurious  character,  the 
rule  may  safely  be  laid  down  that  such  acts  are 
intonationally  injurious  as  would  constitute  inter- 
national delinquencies  when  committed  by  the  Stete 
itself,  or  with  its  authorisation.  Four  very  instructive 
<^ase8  noay  be  quoted  as  illustrative  examples : 

(1)  On  September  26,  1887,  a  German  soldier  on 
s^tiy  duty  at  the  frontier  near  Vexaincourt  shot  from 
the  German  side  and  killed  an  individual  who  was  on 


^  Hie  whole  oomspoodenoe  cm  the 
labjeetaod  the  swixd  aie  printed  in 
wteoa,  N.B,G.j  2Dd  Ser.  zxilL 
(1^),  pp.  48,  716,  and  808. 

*  Borohaid  (§  77)  objeoto  to  this 
■Utement. 

*  It  u  of  importftQoe  to  quote  again 
°^  Artiole  8  of  the  Hftgne  Gonven- 
^  of  1007,  oonoerning  the  Lftwi 


ftnd  Oastoms  of  Wer  on  Land,  which 
ttipuUtes  that  a  State  ia  lesponiible 
for  all  aote  oommitted  by  its  armed 
foroea. 

*  Grotins,  ii.  c.  17,  I  20,  denies 
this:  'Neqne  vero  si  quid  milite% 
ant  terrestres,  ant  nantioi,  contra 
imperiom  amids  noouissent^  reges 
teneri.  .  .  .' 
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French  territory.  As  this  act  of  the  sentry  violated 
French  territorial  supremacy,  Germany  disowned  and 
apologised  for  it,  and  paid  a  sum  of  fifty  thousand  francs 
to  the  widow  of  the  deceased  as  damages.  The  sentry, 
however,  escaped  punishment  because  he  proved  that 
he  had  acted  in  obedience  to  orders  which  he  had  mis- 
understood. 

(2)  On  November  26,  1905,  Hasmann,  a  member  of 
the  crew  of  the  German  gunboat  Pavdher^^  at  that  time 
in  the  port  of  Itajahy  in  Brazil,  failed  to  return  on 
board  his  ship.  The  commander  of  the  PcmOier  sent 
a   search   party,    comprising   three   officers    in  plain 

clothes  and  a  dozen  non-commissioned  officers  and 

• 

soldiers  in  uniform,  on  shore  for  the  purpose  of  finding 
the  whereabouts  of  Hasmann.  This  party,  during  the 
following  night,  penetrated  into  several  houses,  and 
compelled  some  of  the  residents  to  assist  them  in  their 
search  for  the  missiTig  Hasmann,  who,  however,  could 
not  be  found.  He  voluntarily  returned  on  board  the 
following  morning.  As  this  act  violated  Brazilian 
territorial  supremacy,  Brazil  lodged  a  complaint  with 
Germany,  which,  after  an  inquiry,  disowned  the  act 
of  the  commander  of  the  PaniheTy  formally  apologised 
for  it,  and  punished  the  commander  of  the  Panther  by 
reUeving  him  of  his  command.^ 

(3)  On  July  15, 1911,  while  the  Spanish  were  in  occu- 
pation of  Alcazar  in  Morocco,  M.  Boisset,  the  French 
consular  agent,  who  was  riding  back  to  Alcazar  from 
Suk  el  Arba  with  his  native  servants,  was  stopped  at 
the  gate  of  the  town  by  a  Spanish  sentind.  The 
sentinel  refused  to  allow  him  to  enter  unless  he  and  his 
servants  first  delivered  up  their  arms.  As  M.  Boisset 
refused,  the  sentinel  barred  the  way  with  his  fixed 

^  See  R.O.^  ziii.  (1906),  pp.  200-  on  ito  way  to  the  Far  East  daring 

206.  the  Buaso-Japaneae  War,  fired  upon 

*  Another   example    ooourred    in  the  Hull  fishing  fleet  off  the  Dogget 

1904,  when  the  Russian  Baltic  fleet.  Bank.     See  below,  voL  ii.  §  5. 
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bayonet  and  called  out  the  guard.  M.  Boisset's  horse 
reared,  atui  the  sentinel  thereupon  covered  him  with 
Iiisiifld.  After  parleying  to  no  purpose  with  the  guard, 
to  whom  he  explained  who  he  was,  the  French  consular 
agent  was  conducted  by  an  armed  escort  of  Spanish 
BoIdieiB  to  the  Spanish  barracks.  A  native  rabble 
foOowed  upon  the  heels  of  the  procession  and  cried  out : 
'The  French  consular  agent  is  being  arrested  by  the 
Spaniards/  Upon  arriving  at  the  barracks  M.  Boisset 
bad  an  interview  with  a  Spanish  officer,  who,  without 
in  any  way  expressing  regret,  merely  observed  that 
theie  had  been  a  misunderstanding  {ejuivooacione),  and 
allowed  the  French  consular  agent  to  go  his  way.  It 
^  obvious  that,  as  consuls  in  Eastern  non-Christian 
countries,  Japan  now  excepted,  are  exterritorial  and 
inviolable,  the  arrest  of  IL  Boisset  was  a  great  injury 
to  France,  which  lodged  a  complaint  with  Spain.  Ab 
promptly  as  July  19  the  Spanish  Government  tendered 
a  formal  apology  to  France,  and  instructed  the  Spanish 
commander  at  Alcazar  to  tender  a  formal  apology  to 
iLfioisset. 

(i)  In  December  1915,  during  the  World  War,  and 
at  a  time  when  the  United  States  was  still  neutral,  an 
Atistrian  submarine  fired  upon  an  American  merchant- 
num,  flying  the  American  flag,  in  the  Mediterranean. 
"Hie  United  States  Qovemment  demanded  an  apology 
for  this '  deliberate  insult  to  the  flag  of  the  United  States,' 
tbe  punishment  of  the  submarine  commander,  and 
i^paiation  for  damage  done.^ 

But  it  must  be  specially  emphasised  that  a  State 
i^ver  bears  any  responsibility  for  losses  sustained  by 
foreign  subjects  through  legitimate  acts  of  administra- 
tive officials  and  military  and  naval  forces.  Individuals 
who  enter  foreign  territory  submit  themselves  to  the 
W  of  the  land,  and  their  home  State  has  no  right  to 

^  A,J,fT,  (1010),  Special  Supplement,  p.  806. 
VOL.  h  B 
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request  iliat  they  should  be  otherwise  treated  than  as 
the  law  of  the  land  authorises  a  State  to  treat  its  own 
subjects.^  Therefore,  since  the  Law  of  Nations  does 
not  prevent  a  State  from  expelling  aliens,  the  home 
State  of  an  expelled  alien  cannot  request  the  expelling 
State  to  pay  damages  for  the  losses  sustained  by  him 
through  having  to  leave  the  country.  Therefore, 
further,  a  State  need  not  make  any  reparation  for 
losses  sustained  by  an  alien  through  legitimate  measures 
taken  by  administrative  officials  and  military  forces  in 
time  of  war,  insurrection,^  riot,  or  public  calamity, 
such  as  a  fire,  an  epidemic  outbreak  of  dangerous 
disease,  and  the  like. 


IV 

STATE  RESPONSIBILrrY  FOR  ACTS  OF  PRIVATB  PERSONS 

See  the  literature  quoted  above  at  the  oommenoement  of  §  148,  and  especially 
Moore,  vi.  §§  1019-1031,  Borohard,  §§  86-96,  and  Schoen,  op.  cU.  pp. 
63-80.  See  alao  Arias  in  A.J.,  vii.  (1913),  pp.  724-766,  and  Goebel  in 
A.J„  viu.  (1914),  pp.  802-852. 

Vioarioui      §  164.  As  regards  State  responsibility  for  acts  of 

S^o^  private  persons,  it  is  first  of  all  necessary  not  to  con- 

Ori^-^    found  the  original  with  the  vicarious  responsibihty  of 

State       States  for  internationally   injurious   acts   of   private 

biii^fOT  persons.    International  Law  imposes  the  duty  upon 

Private    ^^^^  State  to  prevent  as  far  as  possible  its  own  subjects, 

Persons,    and  such  foreign  subjects  as  live  within  its  territory, 

from  committing  injurious  acts  against  other  States. 

A  State  which  either  intentionaUy  and  maliciously  or 

through  culpable  negligence  does  not  comply  with  this 

duty  commits  an  international  delinquency  for  which  I 

it  has  to  bear  original  responsibihty «     But  it  is  in 

^  Provided,  however,  such  law  does  not  violate  essential  principles  oC 
jQStioe.    See  below,  §  320.  .  '  See  below,  §  167. 
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piacticeimpossible  for  a  State  to  prevent  aU  injurious  acts 
which  a  private  person  might  commit  against  a  foreign 
State.  It  is  for  that  reason  that  a  State  must,  accord- 
ing to  International  Law,  bear  vicarious  responsibility 
for  such  injurious  acts  of  private  individuals  as  are 
incapable  of  prevention. 

§  165.  Now,  whereas  the  vicarious  responsibiUty  of  vioariou 
States  for  official  acts  of  administrative  officials  sM^^^I^' 
niilitaiy  and  naval  forces  is  unlimited  and  unrestricted,  ^  ^ 
their  vicarious  responsibility  for  acts  of  private  persons  Penona 
is  only  relative.    For  their  sole  duty  is  to  exercise  due  ^^^* 
diligence  to  prevent  internationally  injurious  acts  on 
the  part  of  private  persons,  and,  in  case  such  acts  have 
nevertheless  been  committed,  to  procure  satisfaction 
and  reparation  for  the  wronged  State,  as  far  as  possible, 
by  punishing  the  offenders  and  compelling  them  to 
pay  damages  where  required.    Beyond  this  limit  a 
State  is  not  responsible  for  acts  of  private  persons; 
there  is  in  particular  no  duty  for  a  Stote  itself  to  pay 
bandages  for  such  acts  if  the  offenders  are  not  able  to  do 
it.  If,  however,  a  State  has  not  exercised  due  dili* 
g^ce,  it  can  be  made  responsible  and  held  to  pay 
damages.^ 

§  166.  It  is  a  consequence  of  the  vicarious  responsi-  Monioipai 
biKty  of  States  for  acts  of  private  persons  that  by  the  oSL^ 
Criminal  Law  of  every  civilised  State  punishment  is**""^ 
severe  for  certam  offences  of  pnvate  persons  against  stataa. 
foreign  States,  such  as  violation  of  ambassadors'  privi- 
ly, Ubel  on  heads  of  foreign  States  and  on  foreign 
envoys,  and  other  injurious  acts.^    In  every  case  that 
arises  the  offender  must  be  prosecuted  and  the  law 
enforced  by  the  courts  of  justice.    And  it  is  further  a 
eoQsequence  of  the  vicarious  responsibility  of  States 
for  acts  of  private  persons  that  criminal  offences  of 

*  See  Borohard,  §  87.  Englmid  oonoeming  suoh  aota,  see 

^  Aa  regaxda  the  Onminal  Law  of      Stephen'a  DigtH^  Ariiolaa  96-108. 
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private  peisons  against  foreign  subjects — such  offenices 
are  indirectly  offences  against  the  respective  foreign 
States  because  the  latter  exercise  protection  over  their 
subjects  abroad — ^must  be  punished  according  to  the 
ordinary  law  of  the  land,  and  that  the  civil  courts  of 
justice  of  the  land  must  be  accessible  for  claims  of 
foreign  subjects  against  individuals  living  under  the 
territorial  supremacy  of  such  land. 
Responsi-      §  167.  The  vicarious  responsibility  of  States  for  acts 
Aoto^f  In-  ^^  insurgents  and  rioters  ^  is  the  same  as  for  acts  of  other 
Bu^ente   private  individuals.    Therefore  only  in  case  a  State  by 
Rioters,    ezercisiug  due  diligence  could  have  prevented,  or  im- 
mediately crushed,  an  insurrection  or  riot,  can  it  be 
made  responsible  for  acts  of  insurgents  and  rioters.    In 
other  cases  the  duty  of  a  State  concerned  is  only  to 
punish  according  to  the  law  of  the  land,  as  soon  as  peace 
and  order  are  re-established,  such  insurgents  and  rioters 
as  have  committed  criminal  injuries  against  foreign 
States.    The  point  need  not  be  mentioned  at  all  were 
it  not  for  the  fact  that,  in  several  cases  of  insurrection 
and  riots,  claims  have  been  made  by  foreign  States 
against  the  local  State  for  damages  for  losses  sustained 
by   their    subjects    through    acts    of    insurgents   or 
rioters,   and    that    some    writers^  assert    that   such 
claims  are  justified   by  the  Law  of  Nations.    The 
majority  of  writers  maintain,  correctly,  I  think,  that 
the  responsibility  of  States  does  not  involve  the  duty 
to  repair  the  losses  which  foreign  subjects  have  sus- 
tained through  acts  of  insurgents  and  rioters,  provided 
due  diligence  was  exercised  by  the  State  concerned. 
Individuals  who  enter  foreign  territory  must  take  the  risk 
of  an  outbreak  of  insurrections  or  riots  no  less  than  the 

^  See  Goebel  in  il.«7.,  viii.  (1914),  '  See  for  instance,  Bivier,  ii.  p. 

pp.  802-852,  who  supplies  valuable  43 ;  Brusa  in  Annuaire,  xvii.  pp.  96- 

material,  but  differs  from  the  opinion  137 ;  Bar  in  12./.,  2nd  Ser.  L  (1899), 

of  the  author.    See  also  the  details  pp.  464-481 ;  Goebel,  op.  dk 
given  by  Borohard,  8§  89-96. 
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nsk  of  the  outbreak  of  other  calamities.  When  they 
BustaiQ  a  loss  from  acts  of  insurgents  or  rioteis,  they 
may,  if  they  can,  trace  their  losses  to  the  acts  of  certain 
in^vidiials,  and  claim  damages  from  the  latter  before 
the  courts  of  justice.  The  responsibility  of  a  State  for 
acts  of  private  persons  injurious  to  foreign  subjects 
reaches  only  so  far  that  its  courts  must  be  accessible 
to  the  latter  for  the  purpose  of  claiming  damages  from 
the  offenders,  and  must  punish  such  of  those  acts  as  are 
Giiminal.  And  in  States--^^,  for  instance,  France — ^which 
have  such  Municipal  Laws  as  make  the  town  or  the 
county  where  an  insurrection  or  riot  has  taken  place 
responsible  for  the  pecuniary  loss  sustained  by  indi- 
viduals during  those  events,  foreign  subjects  must  be 
allowed  to  claim  damages  from  the  local  authorities 
for  losses  of  such  a  kind.  But  the  State  itself 
never  has  by  International  Law  a  duty  to  pay 
such  damages. 

The  practice  of  the  States  agrees  ^  with  this  rule  laid 
down  by  a  majority  of  writers.  Although  in  a  number 
of  cases  several  States  have  paid  damages  for  losses  of 
this  kind,  they  have  done  it,  not  through  compulsion 
of  law,  but  for  political  reasons.  In  most  cases  in  which 
the  damages  have  been  claimed  for  such  losses,  the 
States  concerned  have  refused  to  comply  with  the 
i^uest.^  As  such  claims  have,  during  the  second  half 
of  the  nineteenth  century,  frequently  been  tendered 
against  American  States  which  have  repeatedly  been 
the  scene  of  insurrections,  several  of  these  States 
in  conmiercial  and  similar  treaties  which  they  con- 
cluded with  other  States  expressly  stipulated  ^  that 

^Ooebel   {op.    cU.,  pp.  819-831)  N.R.O.,    2nd     Ser.     iz.     p.     474 

^<*ert«  that   the    praotioe    of    the  (Germany  and  Mexico);  zv.  p.  840 

States  has  undergone  a  change,  bat  (Franoe  and  Mezioo) ;  zix.  p.  831 

I  caonot  see  that  he  has  proved  his  (Qermany  and  Colombia);  zzii.  p.  806 

>«ertioiL  (Italy  and  Colombia).     A  full  list 

*  See  the  oaneo  in  Calvo,  iii.  tt  of  mioh  treaties  is  given  by  Arias 

1283-129a  in  A.J.,  vii.  (1913),  pp.   765,  750, 

'  8te,    for    instonoe,     Martons,  759,  780,  and  BorohanI,  p.  244  n. 
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they  are  not  responsible  ^  for  losses  sustained  by  foreign 
subjects  on  their  territory  through  acts  of  insurgents 
and  rioters. 

The  Institute  of  International  Law  has  studied  the 
matter,  and  has  proposed  ^  the  following  Bigleufnent  con- 
cerning it : 

(1)  Independently  of  the  case  in  which  indemnities  are  due 
to  foreigners  by  virtue  of  the  general  laws  of  the  coimtiy, 
foreigners  have  a  right  to  compensation  when  they  are  injured 
as  to  their  person  or  as  to  their  property  in  the  course  of  a  lioti 
of  an  insurrection,  or  of  a  civil  war : 

(a)  When  the  act  from  which  they  have  suffered  is  directed 
against  foreigners  as  such  in  general,  or  against  them  as  under 
the  jurisdiction  of  a  certain  State,  or 

(&)  When  the  act  from  which  they  have  suffered  consists  in 
closing  a  port  without  due  and  proper  previous  notification,  or 
in  retaining  foreign  ships  in  a  port,  or 

(c)  When  the  injury  is  the  result  of  an  act  controiy  to  the 
laws  committed  by  a  government  official,  or 

(d)  When  the  obligation  to  compensate  is  established  by 
virtue  of  the  general  principles  of  the  law  of  war. 

(2)  The  obligation  is  equally  well  established  when  the  injury 
has  been  committed  (No.  1,  a  and  d)  on  the  territory  of  an 
insurrectionary  Government,  whether  by  this  Government  itself, 
or  by  one  of  its  functionaries. 

On  the  other  hand,  certain  demands  for  indemnity  may  be 
set  aside  when  they  concern  facts  which  occur  after  the  Govern- 
ment of  the  State  to  which  the  injured  p«:son  belongs  has  recog- 
nised the  insurrectionary  Government  as  a  belligerent  Fbwer, 
and  when  the  injured  person  has  continued  to  keep  his  domicile 
or  his  habitation  on  the  territory  of  the  insurrectionary  Govern- 
ment. 

As  long  as  the  latter  is  considered  by  the  Government  of  the 
person  alleged  to  be  injured  as  a  belligeient  Power,  the  demand 
may  only  be  addressed,  in  the  case  of  paragraph  1  of  Article  2, 
to  the  insurrectionary  Government  and  not  to  the  Intimate 
Government. 

^  The  question  of  responsibility  for  Foreigners/    in    the    lUinoit  Lauf 

losses  of  foreign  citizens  during  »  Review    (January,    1914),   voL  viii. 

revolution  is  treated  with  exoeUent  No.  6. 

Judgment  by  Hyde   in   his   paper  '  At  its  meeting  at  Neuchitelin 

on    '  Mexico    and    the   Olaims   of  1900 ;  see  Amwairet  xviii  p.  254. 
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(3)  The  obligation  to  compensate  disappears  when  the  injured  . 
persons  are  themselves  a  cause  of  the  event  which  has  brought 
tiie  injoiy.^  Notably  no  obUgation  exists  to  indemnify  those 
who  have  returned  to  the  country  or  who  wish  to  give  themselves 
up  to  commeroe  or  ii^dnstry  there,  when  they  know,  or  ought 
to  kDow,  that  troubles  have  broken  out,  nor  to  indemnify  those 
who  establish  themselves  or  sojourn  in  a  country  which  offers 
no  security  on  aoooxmt  of  the  presence  of  savage  tribes,  unless 
the  Government  of  the  country  has  given  express  assurance  to 
immigrants. 

(4)  The  Government  of  a  Federal  State  composed  of  a  certain 
number  of  smaller  States,  which  it  represents  from  an  inter- 
nAtional  point  of  view,  may  not  plead,  in  order  to  avoid  the 
EBspoDsibility  which  falls  upon  it,  the  fact  that  the  constitution 
of  the  Federal  State  does  not  give  it  the  right  to  control  the 
member-States,  nor  the  ri^t  to  exact  from  them  the  discharge 
of  Uieir  obligations. 

(5)  The  stipulations  mutually  exempting  States  from  the 
dnty  of  giving  their  diplomatic  protection  ought  not  to  comprise 
the  cases  of  refusal  of  justice,  or  of  evident  violation  of  justice  or 
of  Intemationai  Law.^ 


^  For  example,  in  the  oaae  of 
ooodoot  which  ib  partioularly  pro- 
vocative  to  m  crowd. 

*  The  iDBtitate  of  Intemationftl 
W  has  likewise  —  see  Anmuctire, 
XTiii.  pp.  253  and  256— -expressed 
the  two  following  vcbux  : — 

(u)  The  Institute  of  Intemationai 
I^w  expresses  the  wish  that  the 
States  should  avoid  inserting  in 
treaties  clauses  of  reciprocal  irre- 
spOQsibtUty.  It  oonsiders  that  these 
claoaes  are  wrong  in  exempting 
States  from  the  fi3filment  of  their 
doty  of  protecting  their  nationals 
abroad  and  of  their  duty  of  pro- 
tecting foreigners  on  their  territory. 


It  oonsiders  that  the  States  which, 
on  account  of  extraordinary  circum- 
stances, do  not  feel  themselves  at  all 
in  a  position  to  assure  protection 
in  a  sufficiently  efficacious  manner 
to  foreigners  on  their  territory,  can 
only  avoid  the  consequences  of  this 
coiditlon  of  things  by  temporarily 
prohibiting  foreigners  from  entering 
their  territory. 

[b)  Recourse  to  intemationai  com* 
missions  of  inquiry  and  to  inter- 
national tribunals  is  in  general 
recommended  for  all  differences 
which  may  arise  on  account  of  injury 
to  foreigners  in  the  course  of  a  riot, 
an  insurrection,  or  of  civil  war. 


CHAPTER  IV 

THE  LBAQUE  OF  NATIONS  EMBODTINa  THE 

FAMILY  OF  NATIONS 


BIRTH  AND  GENERAL  CHARACTER  OF  THE  LEAGUE 

How  the  §  167a.  The  League  of  Nations  owes  its  existence,  in 
mS^^  the  first  instance,  to  private  initiative.  Soon  after  the 
World  War  had  broken  out,  a  group  of  men  in  England, 
under  the  chairmanship  of  Viscount  Bryce,  combined 
for  the  purpose  of  working  out  a  draft  scheme  of  a 
League  for  the  avoidance  of  war,  and  they  published, 
in  February  1915,  Proposals  for  the  Avoidance  of  Wafj 
with  a  prefatory  note  by  Viscount  Bryce.  The  text  of 
these  proposals  was  sent  to  a  number  of  publicists  for 
criticism,  and  in  1917  the  same  group  of  men  published 
the  final  result  of  their  work  in  a  pamphlet  under  the 
heading,  Proposals  for  the  Prevention  of  Future  WdrSf  by 
Viscount  Bryce  and  others.  The  movement  initiated 
by  the  so-called  Bryce  Conunittee  led  to  the  foundation 
of  ^  The  League  of  Nations  Society  *  in  London,  in  1915, 
whose  programme  was  in  the  main:  That  a  treaty 
should  be  made  to  establish  a  League  of  Nations ;  that 
all  disputes  between  the  members  of  the  League  should 
be  settled  either  by  arbitration  or  by  a  Council  of  Con- 
ciliation; that  Conferences  of  the  League  should  be 
held  from  time  to  time  to  consider  international  matters 
and  to  codify  rules  of  International  Law.    In  1918  a 
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rival  of  the  League  of  Nations  Society  was  founded — 
'The  Leagae  of  Free  Nations  Association  * ;  but  soon 
afterwards  the  two  rival  societies  amalgamated,  under 
the  title  of '  The  League  of  Nations  Union.' 

A  smilar  movement  arose  in  the  United  States  of 
America,  where  in  1916  was  founded  '  The  League  to 
enforce  Peace/  under  the  chairmanship  of  ex-President 
H.  Taft,  which  demanded  the  foundation  of  a  League 
whose  programme  should  be  in  the  main:    That  all 
justiGiable  disputes  between  the  members  of  the  League 
should  be  settled  by  an  International  Court  of  Justice ; 
that  all  other  disputes  should  be  submitted  to  a  Council 
of  Conciliation ;    that  economic  and  military  forces 
should  be  used  against  any  member  that  should  resort 
to  hofitilities  without  previously  having  submitted  the 
^ute  either  to  an  International  Court  of  Justice  or  to 
&  Coimcil  of  Conciliation ;  and  that  Conferences  of  the 
members  of  the  League  should  take  place  from  time  to 
time  to  formulate  and  codify  rules  of  International  Law. 
A  great  number  of  drafts  of  a  Constitution  of  the  pro- 
posed League  were  published  by  private  individuals, 
^dseveral  Qovemments  also  began  to  give  their  atten- 
tion to  the   movement.    Thus  the  Governments  of 
Sweden,  Denmark,  and  Norway  each  appointed  a  com- 
loittee  whose  combined  labours  resulted  in  the  Avant- 
Vfojet  de  Convention  relatif  a  une  OrgamsoHon  juriddque 
i^iimuUionale,  Stockholm,  1919.    And  the  Swiss  Govem- 
^nt  likewise  appointed  a  committee,  and  published, 
^  1919,  an  AvafU-prqjet  d'un  Facte  fSAral  de  la  lAgue  dee 
^Qtwns.    Meanwhile  the  Government  of  the  United 
States,  under  President  Wilson,  as  well  as  the  British 
Government,  became  interested  in  the  movement,  and 
pledged  themselves  to  found  a  League  of  Nations  as 
soon  as  the  war  should  come  to  an  end.    Accordingly, 
when  the  Peace  Conference  met  in  Paris  in  1919,  a 
separate  conmiittee  was  appointed  to  work  out  a  draft 
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treaty  of  a  League  of  Nations.    This  committee  com- 
prised the  representatives  of  fourteen  Powers,  namely, 
the  British  Empire,  America,  France,  Italy,  Japan— the 
five  Great  Powers — ^and  Belgium,  Brazdl,  China,  Czecho- 
slovakia, Greece,  Poland,  Portugal,  Boumania,  and 
Serbia.    This  committee  laid  a  draft  of  a  Covenant  of 
the  League  of  Nations  before  the  Conference,  which  was 
adopted  on  February  14,  1919.    The  draft  was  pub- 
lished, and  then  representatives  of  the  following  thirteen 
neutral  Powers  were  interrogated  by  the  committee 
for   the    purpose   of    hearing    their   views,   namely: 
Argentina,  duli,  Colombia,  Denmark,  Holland,  Norway, 
Paraguay,  Persia,  Salvador,  Spain,  Sweden,  Switzer- 
land and  Venezuela.     At  the  same  time  a  number  of 
publicists  were  asked  to  send  in  observations  on  the 
draft,  which  was  then  amended.    A  second  draft  was 
worked  out,  and  was  adopted  by  the  Conference  on 
April  28,  1919.    Thus  came  into  existence  the  Cove- 
nant of  the  League  of  Nations,  which  forms  Part  I  of 
the  Treaties  of  Peace.^ 
The  Mem-     §  1676.  AccordiDg  to  Article  1  of  the  Covenant,  the 
of  the^     League  is  to  consist  of  original  members,  and  of  such 
^^^«^*-    members  as  are  admitted  later. 

Original  members  of  the  League  are  the  Allied  and 
Associated  Powers^ — signatories  of  the  Treaties  of  Peace, 
— ^and  such  neutral  States  as  were  invited  to  become,  and 
became  members  within  two  months  of  the  coming  into 
force^  of  the  Covenant.  Accordingly  the  following  States 
and  self-governing  Dominions  became  original  members : 
[The  United  States  of  America,]  ^  Belgium,  Bolivia,  Brazil^ 
the  British  Empire,  Canada,  Australia,  South  Africsj 

^  See  below,  §§  5Q8e-56Sg,    Both  stadent. 

French    and     English     texts     are  *  January  10,  1920. 

authoritative.     The  English  text  of  ^  The  United  States  is  named  ifi 

the  Covenant  has  been  separately  the  treaties  as  an  original  membei 

published  as  a  Parliamentary  Paper  of  the  League ;  but  as  it  has  not  84 

(Miso.,  No.  3  (1919),  Cmd.  161),  and  far  ratified  any  of  them,  it  is  doI 

should  be  in  the  hands  of    every  at  present  a  member. 
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New  Zealand,  India,  China,^  Cuba,  Ecuador,  France, 
Greece,  Guatemala,  Haiti,  the  Hedjaz,  Honduras,  Italy, 
Japan,  Liberia,  Nicaragua,  Panama,  Peru,  Poland, 
Portugal,  Roumania,  the  Serb*Croat-Slovene  State, 
Siam,  Czecho-Slovakia,  Uruguay — signatories  of  the 
Treaties  of  Peace ;  and  the  Argentine  Republic, 
Chili,  Colombia,  Denmark,  the  Netherlands,  Norway, 
Paiagoay,  Persia,  Salvador,  Spain,  Sweden,  Switzer- 
land, Venezuela — ^neutral  States  which  accepted  the 
invitation  to  become  members. 

As  regards  States  which  desire  to  join  the  League 
later,  paragraph  2  of  Article  1  lays  down  the  rule  that 
any  fully  self-governing  State,  dominion,  or  colony  may 
become  a  member  of  the  League,  if  its  admission  is 
agreed  to  by  two-thirds  of  the  Assembly  of  the  League, 
provided  that  it  shall  give  effective  guarantees  of  its 
sincere  intention  to  observe  its  international  obliga- 
tions, and  shall  accept  such  regulations  as  may  be  pre- 
scribed by  the  League  in  regard  to  its  miUtaiy,  naval, 
^  air  forces  and  armaments.  It  is  apparent  that 
thereby  the  door  is  left  open  for  every  civilised  State  to 
become  in  time  a  member  of  the  League. 

However  this  may  be,  any  member  of  the  League 
^y,  according  to  paragraph  3  of  Article  1,  cease  to 
be  a  member,  provided  it  gives  two  years'  notice  in 
^vance,  and  has,  at  the  time  of  its  withdrawal,  fulfilled 
all  its  international  obligations,  and  aU  its  obligations 
under  the  Covenant  of  the  League.  Further,  according 
to  paragraph  4  of  Article  16,  any  member  of  the  League 
which  has  violated  any  clause  of  the  Covenant  may  be 
expelled  from  the  League.  Again,  according  to  Article 
%,  no  future  amendment  of  the  Covenant  shall  bind 
^y  member  of  the  League  which  signifies  its  dissent,  but 
^  that  case  it  shall  cease  to  be  a  member  of  the  League. 

^  China  signed  the  Treaty  of  Peace  with  Austria,  but  not  the  Treaty  of 
Peace  with  Qenouiy, 


« 
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Esflentiai      §  l&Jc.  Sinc6  the  Covenant  of  the  Leagae  distin- 

^Uhf^  guishes  between  original  members  and  others,  and 

^'^"'^s^    since  a  small  number  of  civilised  States  are  not  yet 

members  of  the  Leagae,  the  character  of  the  League 

appears  at  the  first  glance  to  be  somewhat  doubtfal« 

It  is  asserted  that  the  League  is  a  mere  confederation 
of  States  {Staatenbufid)y  but  it  is  certainly  not.  One 
speaks  of  a  confederation  of  States  (Staatet^nd)  when 
a  number  of  full  sovereign  States  link  themselves 
together  into  a  union  for  the  maintenance  of  their 
external  and  internal  independence,  such  union  pos- 
sessing organs  of  its  own  which  are  vested  with  a  certain 
amount  of  power  over  the  member-States.^  However, 
the  Covenant  of  the  League  of  Nations  in  no  way 
gives  the  three  constitutional  organs  of  the  League  any 
power  whatever  over  the  member-States  of  the  Leagae. 
The  chief  organ  of  the  League,  the  Assembly,  requires, 
apart  from  matters  of  mere  procedure,  unanimity  fox 
aU  its  decisions ;  and  the  Council,  although  it  is,  so  to 
say,  the  Executive  of  the  League,  and  possesses  very 
great  influence,  does  not  possess  any  compulsory  powers 
over  the  member-States,  since  its  decisions  are  in  the 
main  only  recommendations. 

It  is  likewise  asserted  that  the  League  is  a  m^^e 
alliance.  However,  although  the  League  shows  traces 
of  an  alliance,  because  the  members  (Article  10  of  the 
Covenant)  guarantee  to  one  another  their  territorial 
integrity  against  external  aggression,  it  is  nothing  of 
the  kind.  One  speaks  of  an  alliance^  when  two  or 
more  States  conclude  a  treaty  for  o£Eence  or  defence 
or  both.  Although  alliances  create  a  union  between 
the  allies,  such  a  union  does  not  possess  any  organs  of  its 
own,  nor  is  there  anytlung  else  but  defence  or  oSence 
within  the  sphere  of  action  of  an  alliance.  On  the 
other  hand,  the  League  of  Nations  possesses  a  number 

^  See  ftboTe,  §  88.  *  See  below,  §  M9. 
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of  organs  of  its  own,  and  its  sphere  of  action  comprises 
a  great  many  more  matters  than  mutual  defence  of  the 
members. 

If  looked  upon  without  prejudice,  the  League  appears 
to  be  a  league  absolutely  sui  generis^  a  union  of  a  kind 
which  has  never  before  been  in  existence ;  and  its  con- 
stitational  organs,  as  well  as  its  functions,  are  likewise 
of  an  unprecedented  kind.  Taking  all  this  into  con- 
sideration, the  conclusion  is  obvious  that  the  League 
of  Nations  is  intended  to  take  the  place  of  what  hitherto 
iiBed  to  be  called  the  Family  of  Nations,  namely,  the 
community  of  civilised  States,  for  the  international 
conduct  of  which  International  Law  has  grown  up. 
The  Covenant  of  the  League  is  an  attempt  to  oq^anise 
the  hitherto  unorganised  community  of  States  by  a 
wntten  constitution.  That  this  constitution  is  not 
complete  and  perfect  matters  as  little  as  that  for  the 
moment  there  are  still  some  civilised  States  outside  the 
Leagae,  because  this  constitution  will  gradually  become 
more  complete  and  perfect,  and  the  time  may  not  be 
veiy  distant  when  all  civilised  States,  without  excep- 
tion, will  be  members. 

Be  that  as  it  may,  through  this  constitution,  defining 
the  rights  and  duties  between  the  League  and  the 
member-States,  the  League^  appears  to  be  a  subject 
of  International  Law  and  an  International  Person  side 
by  side  with  the  several  States.  And  it  is  necessary  to 
emphasise  that  the  League  is  in  every  respect  an  Inter- 
national Person  mi  generis,  something  not  to  be  likened  to 
anything  else,  for  it  is  neither  a  State  nor  a  Federal  State 
{Bundesstaat),  nor  a  confederation  of  States  (Staaten- 
hundjy  nor  a  mere  alliance.    As  already  stated,  in  its 

^  Only   the   League    itaelf   is   a  the  Covenant  of  the  League,  but  these 

■objeot  of  International  Law,  not  the  are  neither  international  nor  muni- 

<*g&Ds  of  the  League  suoh  as  the  cipal  rights  and  duties,  but  simply 

Aaiembly,    the    Gmmdl,    and    the  rights  and  duties  within  the  organisa- 

Beotetariat.    These  organs  certainly  tion  set  up  by  the  (}ovenant.    See 

hsYe  rig;hts  and  duties  aooordiiig  to  below,  f  2BQ  n. 
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essence  the  League  is  nothing  else  than  the  organised 
Family  of  Nations.  Not  being  a  State,  and  neither  own- 
ing territory  nor  ruling  over  citizens,  the  League  does  not 
possess  sovereignty  in  the  sense  of  State  sovereignty. 
However,  bemg  an  International  Person  sui  genens, 
the  League  is  the  subject  of  many  rights  which,  as  a 
rule,  can  only  be  exercised  by  sovereign  States.  For 
instance,  the  League  possesses  the  so-called  ri^t  of 
legation  ^ ;  is  able  to  exercise  sovereign  rights  over  such 
territories  as  are  not  under  the  sovereignty  of  any 
State  (Saar  Basin)  ^ ;  is  able  to  intervene  in  the  internal  ^ 
as  weU  as  the  external  affairs  of  a  State ;  is  able  to 
exercise  a  protectorate  over  a  weak  State  (Danzdg)  ^ ;  is 
able  to  declare  war  and  make  peace ;  and  the  like. 

It  should  be  noted  that,  in  case  the  League  came  to 
an  end  by  dissolution,  the  Family  of  Nations  would 
revert  to  its  unorganised  condition  previous  to  the 
establishment  of  the  League.  But  the  League  ought 
by  its  nature  to  be  indissoluble,  and  it  is  to  be  hoped 
that  the  question  of  its  dissolution  will  never  arise. 


II 


THE  CONSTITUTION  OF  THE  LEAGUE 


The  Con-  §  167(2.  The  constitution  of  the  League,  as  provided 
J^^^for  by  the  Covenant,  is  not  in  all  details  complete, 
of  the  because  several  essential  matters  are  left  to  be  settled 
later.  But  the  Covenant  calls  into  existence  three 
constitutional  organs,  namely,  the  Assembly,  the 
Council,  and  the  Permanent  Secretariat.  It  also 
(Article  7)  fixes  the  seat  of  the  League  at  Geneva  in 

^  See  below,  §§  368-302.  States  to  protect  minorities.     See 

'  See  below»  §  668e.  below,  %  568A. 

*  For   example,    in   the   smaller  *  See  aboTe,  {  98. 
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Switzerland,  although  the  Council  may  at  any  time 
decide  that  the  seat  of  the  League  shall  be  established 
elsewhere.  Besides  the  three  constitutional  organs,  the 
Covenant  orders  the  establishment  of  a  number  of  other 
organs  of  the  League,  in  particular  a  Permanent  Ajma- 
ment  Commission,  an  International  Court  of  Justice, 
a  Mandatory  Comnussion,  and  such  other  organs  as 
are  necessary  to  secure  fair  and  humane  conditions  of 
labour.  And  with  regard  to  all  organs  and  positions 
under,  or  in  connection  with,  the  League,  including  the 
Secietariat,  Article  7  lays  down  the  rule  that  they  shall 
be  open  equally  to  men  and  women ;  that  representa- 
tives of  the  members  of  the  League  in  the  Assembly 
and  in  the  Council,  and  likewise  all  officials  of  the 
League,  when  engaged  on  the  business  of  the  League, 
shall  enjoy  diplomatic  privileges  and  immunities  ^ ;  and 
that  the  buildings  and  other  property  occupied  by  the 
League  or  its  officials  or  by  representatives  attending 
the  meetings  of  the  League  shall  be  inviolable. 

It  must  be  specially  noted  that  the  constitution  of 
the  League  is  in  no  way  immutable,  and  that  alterations 
can  be  made  without  a  unanimous  vote  of  all  the 
member-States.    According  to  Article  26,  amendments 
to  the  Covenant  of  the  League  will  take  effect,  if  the 
States  represented  in  the  Council  and  the  majority  of 
the  States  represented  in  the  Assembly  of  the  League 
agree  to  them.    Indeed,  no  such  amendment  will  bind 
any  member  of  the  League  which  signifies  its  dissent 
therefrom,  but  in  any  case  of  such  dissent  the  State  con- 
cerned ceases  to  be  a  member.    Be  that  as  it  may,  the 
mere  fact  that  the  Covenant  provides  for  amendments 
makes  it  quite  clear  that  the  Powers  did  not  intend  to 
produce  an  unalterable  constitution  for  the  League.    The 
^ct  is  that  the  Covenant  o£Eers  only  the  partly  filled 
^mework  of  the  constitution  of  the  League,  which  in 

^  See  below,  §§  385-396. 
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time  will  assuredly  have  to  undergo  alterations  and 
additions. 
The  As-  §  1676.  The  Assembly  is  really  the  Conference  of 
eembiy.  ^^  members  of  the  League.  According  to  Article  3, 
each  member  of  the  League  may  send  three  represen- 
tatives to  the  Assembly,  but  no  member  has  more  than 
one  vote.  The  Assembly  meets  at  stated  intervals, 
and  from  time  to  time  as  occasion  may  require,  at  the 
seat  of  the  League,  or  at  such  other  place  as  may  be 
decided  upon.  The  first  meeting  of  the  Assembly 
(Article  5)  is  to  be  summoned  by  the  President  of  the 
United  States  of  America.  The  Assembly  decides 
(Article  5)  all  matters  of  procedure,  including  the 
appointment  of  committees,  by  a  mere  majority  vote, 
but  all  other  matters  can  only  be  decided  by  a  unanimous 
vote,  unless — see,  for  instance,  Artiples  1,  4, 6,  and  26— 
the  contrary  is  expressly  provided  for  by  the  Covenant, 
or  by  some  other  agreement. 

As  regards  the  sphere  of  action  of  the  Assembly,  the 
Covenant  (Article  3)  says  that  the  Assembly  may  deal 
at  its  meetings  with  any  matter  within  the  sphere  of 
action  ^  of  the  League  or  a£Eecting  the  peace  of  tiie  world. 
However,  it  is  apparent  that  all  such  matters  are  ex- 
cluded from  the  sphere  of  action  of  the  Afusembly  as 
are  by  the  Covenant  exclusively  reserved  for  the  sphere 
of  action  of  the  Council.  Be  that  as  it  may,  the  Cove- 
nant particularly  mentions  that  in  the  following  matters 
the  Assembly  is  competent  to  act : 

(1)  According  to  Article  1,  the  Assembly  decides  by  a 
vote  of  two-thirds  majority  whether  a  State,  not  bdng 
an  original  member,  is  to  be  admitted  into  the  League. 

(2)  According  to  Article  11,  it  is  the  right  of  each 
member  of  the  League  to  draw  the  attention  of  the 
Assembly  to  any  such  circumstances  a£Eecting  inter- 

^  The  restriotion  of  the  sphere  of       paragraph  8  of  Article  15,  and  in 
action  of  the  League,  stipulated  in      Article  21,  is  disonssed  below,  §  167t. 
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national  lelationB  as  threaten  to  disturb  international 
peace,  or  the  good  understanding  between  nations  upon 
wliich  peace  depends. 

(3)  Aocording  to  paragraph  9  of  Article  15,  the 
Gooncil  may  refer  any  dispute,  which  has  come  to  it 
for  the  purpose  of  inquiry,  to  the  Assembly.  And 
such  dispute  must  be  referred  to  the  Assembly  at  the 
iquest  of  either  party,  provided  that  such  request  be 
made  within  fourteen  days  after  the  submission  of  the 
dispute  to  the  Council. 

(4)  According  to  Article  19,  the  Assembly  may  from 
time  to  time  advise  the  reconsideration,  by  members  of 
the  League,  of  treaties  which  have  become  inapplicable, 
and  the  consideration  of  inten]Ational  conditions  whose 
continuance  might  endanger  the  peace  of  the  world.^ 

(5)  According  to  Article  4,  the  Assembly  from  time 
to  time  selects  the  four  representatives  of  the  minor 
States  who,  together  with  the  representatives  of  [the 
United  States  of  Am^ca],^  the  British  Empire,  France, 
Italy,  and  Japan,  constitute  the  Council  of  the  League. 

(6)  According  to  Article  6,  the  Council  may  only 
appoint  the  Secretary-General  if  the  selected  individual 
is  approved  of  by  a  majority  vote  of  the  Assembly. 

(7)  According  to  paragraph  2  of  Article  4,  only  with 
the  approval  of  a  majority  vote  of  the  Assembly  may 
the  Council  increase  the  number  of  its  members,  which 
at  first  is  fixed  at  nine. 

§  167/.  The  Council  is,  so  to  say,  the  Executive  of  the  The 
League.  According  to  Article  4,  the  Council  consists,  ^'^'^• 
at  first,  and  as  a  rule,  of  nine  members.  The  five  Great 
Powers — [the  United  States  of  America],*  the  British 
Empire,  France,  Italy,  and  Japan — ^are  always  repre- 
sented in  the  Council  by  a  member.  The  minor 
Powers  send  four  representatives  into  the  Council, 
but   the   selection  of   the    four  minor  Powers   who 

^  Sm  below,  i  167#  (4).  '  See  above,  §  1676,  n. 
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are  to  seiul  these  representatives  is  to  be  made 
from  time  to  time  by  the  Assembly  at  its  discre- 
tion. Until  the  Assembly  shall  have  jGirst  mude  such 
a  selection,  the  representatives  of  Belgimn,  Brazil, 
Greece,  and  Spain  are  to  represent  the  minor  Powers 
on  the  CounciL  However,  it  is  only  as  a  role  that 
the  Council  comprises  no  more  than  nine  members, 
because  in  exceptional  cases  such  States  as  are  not 
represented  in  the  Ck>uncil  have  the  right  to  send  addi- 
tional representatives.  Paragraph  5  of  Article  4  stipu- 
lates :  '  Any  member  of  the  League  not  represented  on 
the  Council  shall  be  invited  to  send  a  representative  to 
sit  as  a  member  at  any  meeting  of  the  Council  during 
the  consideration  of  matters  specially  a£Eecting  the 
interests  of  that  member  of  the  League.'  And  although 
at  jGirst  the  Council  will  comprise  nine  members  only, 
the  possibility  of  a  permanent  increase  in  the  number  of 
its  members  is  provided  for  by  paragraph  2  of  Article  4, 
which  stipulates :  '  With  the  approval  of  the  majority 
of  the  Assembly,  the  Council  may  name  additional 
members  of  the  League  whose  representatives  shall 
always  be  members  of  the  Council ;  the  Council  with 
like  approval  may  increase  the  number  of  membeis  of 
the  League  to  be  selected  by  the  Assembly  for  repre- 
sentation on  the  Council.'  It  is  obvious  that  this 
stipulation  is  meant  to  meet  the  cases  of  Germany  and 
Russia  when  once  they  are  admitted  to  the  League, 
and  are  to  be  considered  as  Great  Powers ;  but  the 
case  of  China,  or  any  other  Power  which  might  at 
any  time  become  a  Great  Power,  is  likewise  met  by 
this  stipulation. 

Meetings  of  the  Council  (Article  4)  shall  take  place 
from  time  to  time  as  occasion  may  require,  but  at  least 
once  a  year,  at  the  seat  of  the  League,  or  at  such  othei 
place  as  may  be  decided  upon.  The  Council — ^just  like 
the  Assembly — decides  (Article  5)  all  matters  of  pro* 
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cedure^  inchidiDg  the  appointment  of  committees,  by 
a  majority  vote,  but  all  other  matters  can  only  be 
decided  by  a  unanimous  vote,  unless  the  contrary  is 
expiessly  provided  for,  either  by  the  Ck>venant  or  by 
another  agreement. 

As  regards  the  sphere  of  action  of  the  Council, 
the  Covenant  (Article  4) — ^just  as  in  the  case  of  the 
Aiss^nbly — says  that  the  Council  may  deal  at  its  meet- 
ings with  any  matter  within  the  sphere  of  action  ^  of 
iJie  League  or  a£Eecting  the  peace  of  the  world,  and  it 
Mj  therefore  be  stated  that  all  such  matters  of  inter- 
national interest  fall  within  the  sphere  of  action  of  the 
Council  as  are  not  by  the  Covenant  exclusively  reserved 
for  the  sphere  of  action  of  the  Assembly.  However,  the 
Covenant  mentions  that  the  following  seven  matters 
are  particularly  to  be  dealt  with  by  the  Council : 

(1)  Appointment  of  the  Secretary-General  of  the 
League  and  confirmation  of  the  appointments  of  the 
stafi  of  the  Secretariat  made  by  him  (Article  6). 

(2)  Formulation  of  plans  for  general  disarmament, 
and  for  check  of  the  manufacture,  by  private  enter- 
prise, of  munitions  and  implements  of  war,  and  the 
appointment  of  the  members  of  the  Permanent  Arma- 
ment Commission  (Articles  8  and  9). 

(3)  Advice  to  the  members  of  the  League  with  regard 
to  the  steps  they  shall  take  when  any  one  of  them  is 
threatened  with  agression  (Articles  10  and  11). 

(4)  Inquiry  into  international  disputes  which  the 
parties  have  not  settled  by  other  means,  report  on  such 
disputes,  and  reconmxendations  with  regard  to  their 
settlement  (Articles  12, 15,  and  17). 

(5)  Formulation  of  plans  for  the  establishment  of  a 
Permanent  Court  of  International  Justice  (Article  14). 

(6)  Recommendation  as  to  what  effective  noilitary, 

\  The  lestriotion  of  the  sphere  of  of  Article  15  and  Article  21  of  the 
letioB  of  the  League  by  peragiftph  8      CoTenent  is  disonssed  below*  %  167*. 
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naval,  or  air  forces  the  members  of  the  Leagae  shaU 
severally  contribute  to  the  armed  forces  to  be  used  to 
protect  the  Covenants  of  the  League  (Article  16). 

(7)  Drawing  up  of  the  special  charters  or  mandates 
concerning  such  territories  as  are  to  be  handed  over 
for  administration  to  Mandatory  States ;  further,  the 
establishment,  at  the  seat  of  the  League,  of  a  Mandatory 
Commission  to  receive  and  examine  the  annual  reports 
of  the  Mandatory  Powers,  and  to  advise  the  Council  on 
all  matters  relating  to  the  observation  of  the  mandates 
(Article  22). 

As  regards  the  relations  between  the  Council  and  the 
Assembly,  they  are  not  defined  by  the  Covenant.  It 
would  seem  that  the  Council  is  absolutely  independent 
of  the  Assembly,  just  as  the  Assembly  is  absolutely 
independent  of  the  Council.  The  only  influence  which 
the  Assembly  indirectly  has  upon  the  Cou&cil  derives 
from  the  fact  that,  according  to  Article  4,  the  Assembly 
shall  from  time  to  time  make  the  selection  of  those 
four  minor  States  which  shall  have  the  right  to  send 
representatives  into  the  Council  side  by  side  with  the 
representatives  of  the  five  Great  Powers.  And  the  onl]/ 
in^uence  which  the  Council  has  upon  the  Assembl]^ 
derives  from  the  fact  that,  according  to  Article  26^ 
members  represented  in  the  Assembly  can  oidy  make 
amendments  to  the  Covenant  provided  that  the  States 
represented  in  the  Council  unanimously  agree.  Sc 
much  is  certain,  that  the  relations  between  the  Council 
and  the  Assembly  are  in  no  way  comparable  with  tU 
relations  between  the  Cabinet  and  FarUament  in  s 
constitutionally  governed  State,  because  the  CouncJ 
does  not  depend  on  the  Assembly  as  a  Cabinet  depends 
upon  Parliament.  And,  if  looked  upon  from  a  certain 
point  of  view,  the  centre  of  gravity  of  the  League  would 
seem  to  rest  within  the  Council,  and  not  within  th< 
Assembly,  although  the  latter  is  the  chief  organ  of  th< 
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League.  This  is  the  case,  because  the  five  Great  Powers 
are  predominant  within  the  Council,  with  the  conse- 
quence that  the  influence  of  the  Great  Powers  within 
^e  League  will  be  enormous.  There  would  be  no  objec- 
tion to  this  if  the  sphere  of  action  of  the  Council  were 
r^tncted  to  mere  executive  measures,  and  to  measures 
of  control,  the  appointment  of  officials,  and  the  like. 
However,  according  to  the  Covenant,  as  it  stands,  the 
sphere  of  action  of  the  Council  is  a  much  wider  one, 
aiui  the  important  task  of  the  inquiry  into,  and  settle- 
ment of,  such  international  disputes  as  the  parties  cannot 
settle  by  other  means,  is  entirely  handed  over  to  the 
CoTmciL* 

§167^.  The  Permanent  Secretariat  of  the  League  The  Per- 
(Article  6)  is  the  body  of  secretaries  and  clerks  who  are  ^^?^ 
permanent  officials  in  the  service  of  the  League  for  the  ^*>^^ 
performance  of  all  secretarial  business.  The  Secretariat 
is  to  be  established  at  Geneva,  the  seat  of  the  League. 
It  comprises  a  Secretary-General,  and  such  number  of 
secretaries  and  staff  as  may  be  required.  The  Secre- 
tary-General, other  than  the  first,  is  to  be  appointed  by 
tile  Coimcil,  with  the  approval  of  the  majority  of  the 
Assembly.  On  the  other  hand,  the  secretaries  and  stafE 
are  appointed  by  the  Secretary-General  with  the  approval 
of  the  Council  The  expenses  of  the  Secretariat  are 
borne  by  the  member-States  of  the  League  in  accord- 
ance witii  the  apportionment  of  the  expenses  of  the 
International  Bureau  of  the  Universal  Postal  Union.^ 
As  regards  the  duties  of  the  Secretariat,  the  Coverumt 
specifies  some  of  them  in  three  articles : 

(1)  According  to  Article  6,  the  Secretary-General 
shall  act  in  that  capacity  at  all  meetings  of  the  Assembly 
as  well  as  of  the  CounciL  However,  it  is  quite  obvious 
that  the  Secretary-General  need  not  in  person  act  as 
secretary  at  all  such  meetings;  he  may  at  any  time 

^  See  below»  S  107«  (2).  '  See  below,  §  465. 
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del^ate  this  duty  to  one  or  more  of  the  secretaries 
who  serve  under  him. 

(2)  According  to  Article  15,  the  Secretary-Genial  ia 
the  intermediary  between  the  Council  and  member- 
States  of  the  League  involved  in  a  dispute  which  has  to 
be  submitted  to  the  Council  for  inquiry. 

(3)  According  to  Article  18,  the  Secretariat  musi 
register,  and,  as  soon  as  possible,  publish,  every  tieat]^ 
entered  into  by  any  member-State  of  the  League. 

These  are  the  duties  of  the  Secretariat  specified  b} 
the  Covenant ;  but  it  is  obvious  that  it  has  many  othei 
duties,  which  derive  from  the  fact  that  it  always  acts  ac 
the  intermediary  for  communications,  not  only  between 
the  Council  and  the  Assembly,  but  also  between  the 
several  members  of  the  Council,  between  the  several 
member-States  of  the  League  with  regard  to  al)  matters 
in  which  the  League  is  concerned,  between  the  Couacil 
and  the  Court  of  Justice  and  the  several  Commissions 
which  are  to  be  set  up  according  to  the  Covenant, 
and  lastly  between  the  Council  and  all  the  International 
Bureaux  which,  according  to  Article  24,  are  to  be  placed 
under  the  direction  of  the  League.  Moreover,  it  is  ii 
the  discretion  of  the  Council  at  any  time  to  add  to  thf 
business  of  the  Secretariat. 
Varions  §  167^.  Besides  the  Assembly,  the  Council,  and  th< 
0r^8  Secretariat,  which  are  constitutional  organs  of  th< 
^^e  I^pi®>  *t®  Covenant  provides  for  the  establishment 
by  the  Council  of  various  other  organs. 

(1)  The  Permanent  Armament  Commission  (Article 
8  and  9)  advises  the  Council  with  regard  to  the  redue 
tion  of  national  armaments  to  the  lowest  point  con 
sistent  with  national  safety  and  the  enforcement  b] 
common  action  of  international  obligations.^ 

(2)  The  Permanent  Court  of  International  Justice 
(Article  14)  is  competent  to  hear  and  determine  an} 

^  See  below,  §  16?/.  '  See  below,  §  4766. 
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dispute  of  an  international  chaiacter  which  the  parties 
thereto  submit  to  it.  The  Court  may  likewise^  when 
asked  to  do  so  by  the  Council  or  the  Assembly,  give  an 
advisory  opinion  upon  any  dispute  or  question.^ 

(3)  Ilie  Pennanent  Mandatory  Commission  (Article 
22)  is  to  receive  and  examine  the  annual  reports  of  those 
member-States  of  the  League  which  have  been  given  a 
mandate  to  administer  those  colonies  and  territories 
which,  as  a  consequence  of  the  World  War,  have  ceased 
to  be  under  the  sovereiimty  of  the  States  formerly 
|^m«nmg  them,  and  wMch  aie  inhabited  by  peopl^ 
not  yet  able  to  stand  by  themselves  under  the  strenuous 
conditions  of  the  modem  world.  This  Commission  is 
likewise  to  advise  the  Council  on  all  matters  relating  to 
tbe  observance  of  the  mandates.^ 

(4)  The  General  Labour  Conference  and  the  Inter- 
national Labour  Office,  established  under  the  Inter- 
national Labour  Convention  and  Article  23(a)  of  the 
Covenant,  which  stipulates  that  the  members  of  the 
League  'will  endeavour  to  secure  and  maintain  fair 
and  humane  conditions  of  labour  for  men,  women, 
and  children,  both  in  their  own  countries  and  in  all 
countries  to  which  their  commercial  and  industrial 
relations  extend,  and  for  that  purpose  will  establish 
and  maintain  the  necessary  international  organisa- 
tions,' are  also  organs  of  the  League.  However,  their 
establishment  is  only  indirectly  provided  for  by  the 
Covenant  and  has  been  realised  by  the  International 
Ubour  Convention.^  Although  the  International 
Labour  Office  is  not  directly  under  the  control  of  the 
League,  but  under  the  control  of  a  governing  body 
consisting  of  twenty-four  members,  it  is  nevertheless 
entitled  to  the  assistance  of  the  Secretary-General  of 
the  Lei^e. 

^  See  ToL  ii.  pt.  i.  ch.  i.  '  See  below,  g  167p. 

*  See  below,  |i  1679,  471c,  SeSt.  "^ 
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III 
THE  FUNCTION  OF  THE  LEAGUE 

Hm  Two  §  167i.  Whfle  the  Family  of  Nations  was  unorganised, 
^Jf*^^  it  did  not,  and  could  not,  exercise  any  function,  nor 
^^^Ni^®'  devote  itself  to  the  fulfihnent  of  any  tasks.  It  was  then 
only  the  community  of  the  civilised  States  within  which 
International  Law  had  grown  up,  on  account  of  the 
fact  that  the  several  civilised  States  were  knitted  together 
through  many  interests  and  continuously  increasing 
intercourse.  Up  to  the  end  of  the  World  War,  the 
Family  of  Nations  did  not  even  possess  any  organ  of  its 
own  except  the  so-called  Permanent  Court  of  Arbi- 
tration created  by  the  first  Hague  Peace  Conference  of 
1899.  In  particular  there  did  not  exist  any  organ  of 
the  Family  of  Nations  for  the  purpose  of  discussing  and. 
settling  matters  of  universal  interest.  Through  the 
establishment  of  the  League  of  Nations  a  great  change 
has  taken  place.  The  Covenant  of  the  League  has  called 
into  existence  constitutional  organs  of  the  Family  of 
Nations,  so  as  to  enable  it  now  to  discuss  and  settle 
matters  of  common  international  interest  when  they 
arise.  This  becomes  apparent  from  the  following  text 
of  its  preamble:  'The  EUgh  Contracting  Parties,  in 
order  to  promote  international  co-operation  and  to 
achieve  international  peace  and  security  by  the  accept- 
ance  of  obligations  not  to  resort  to  war,  by  the  prescrip- 
tion of  open,  just,  and  honourable  relations  between 
nations,  by  the  firm  establishment  of  the  understandings 
of  international  law  as  the  actual  rule  of  conduct  among 
Governments,  and  by  the  maintenance  of  justice  and  a 
scrupulous  respect  for  all  treaty  obligations  in  the  deal- 
ings of  organised  peoples  with  one  another,  agree  to 
this  Covenant  of  the  League  of  Nations.'  In  spite  of 
the  somewhat  involved  language  of  this  preamble,  it 
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is  obvious  that  the  League  is  to  serve  two  different 
puiposesy  namely^  the  maintenance  of  international 
peace  and  the  promotion  of  international  co-operation. 
These  two  purposes  are  to  be  realised  by  four  means, 
namely :  By  the  acceptance  of  obligations  not  to  resort 
to  war ;  by  the  prescription  of  open,  just,  and  honour- 
able relations  between  nations ;  by  the  firm  establish- 
ment of  the  understandings  of  International  Law  as 
the  actual  rule  of  conduct  among  governments ;  and 
by  the  maintenance  of  justice  and  a  scrupulous  respect 
for  all  treaty  obligations.  Moreover,  for  the  accomplish- 
ment of  these  two  purposes  already  mentioned,  the  Cove- 
nant sets  the  League  a  number  of  tasks.  These  may  be 
divided  into  three  groups,  in  so  far  as  they  are  connected 
with  international  peace  and  security,  with  guardian- 
ship over  peoples  who  are  not  yet  able  to  govern  them- 
selves, and  with  international  co-operation  regarding 
matters  of  international  interest.  While  details  con- 
cerning these  various  tasks  will  have  to  be  discussed 
separately  in  the  following  pages,  attention  must  at 
once  be  drawn  to  two  stipulations  of  the  Covenant  which 
somewhat  modify  and  restrict  the  action  of  the  League. 

(1)  According  to  paragraph  8  of  Article  15,  any  dis- 
pute concerning  a  matter  which  by  International  Law 
is  found  by  the  Council  to  be  solely  within  the  domestic 
juiiadiction  of  one  of  the  parties,  is  exempt  from  the 
sphere  of  action  of  the  League  in  case  a  party  to  the 
dispute  claims  exemption.  This  stipulation  is  intended 
to  leave  the  member-States  free  from  interference  on 
die  part  of  the  League  with  their  Immigration  Laws, 
Alien  Laws,  and  the  hke. 

(2)  According  to  Article  21,  nothing  in  the  Cove- 
nant '  shall  be  deemed  to  a£Eect  the  validity  of  inter- 
national engagements  such  as  treaties  of  arbitration 
or  regional  understandings  like  the  Monroe  Doctrine  for 
securing  the  maintenance  of  peace/    This  stipulation 
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was  adopted  to  avoid  interference  by  the  League  with 
existing  or  future  arbitration  treaties,  with  the  policy 
of  the  United  States  which  finds  expression  in  the 
Monroe  Doctrine,^  with  existing  or  future  defensive  alli- 
ances, guarantee  treaties,  and  the  like. 
Peaoefoi       §  167^.  The  avoidaucc  of  war  by  the  peaceful  settle- 
ment^of    mcut  of  international  disputes  is  one  of  the  most  im- 
^tioua   portant  tasks  of  the  League.    The  Covenant  lays  down 
Disputes,  four  general  principles  concerning  this  task. 

The  first  is  comprised  in  Article  11,  according  to 
which  any  war  or  threat  of  war,  whether  immediately 
a£Eecting  any  of  the  members  of  the  League  or  not,  is 
declared  a  matter  of  concern  to  the  whole  League,  and 
the  League  has  the  right  to  take  any  action  that  may 
be  deemed  wise  and  e£Eectual  to  safeguard  the  peace 
of  the  world.  And  it  is  particularly  declared  to  be  the 
'  friendly  right '  of  each  member  of  the  League  to  draw 
the  attention  of  the  Assembly  or  of  the  CSouncil  to  any 
circumstances  afiEecting  international  intercourse  which 
threaten  to  disturb  international  peace,  or  the  good 
understanding  between  nations  upon  which  peace 
depends. 

The  second  principle,  comprised  in  Article  12,  is  that, 
should  a  dispute  arise  between  members  of  the  League, 
which  has  not  been  adjusted  by  the  ordinary  processes 
of  diplomacy,  the  conflicting  parties  must  in  no  case 
resort  to  war  without  having  previously  submitted  it 
either  to  arbitration  or  to  an  inquiry  by  the  Council, 
and  until  three  months  after  the  award  has  been 
given  by  the  arbitrators  or  the  Council  has  concluded 
its  inquiry,  and  made  a  recommendation  for  settling 
the  dispute.  The  award  of  the  arbitrators  shall  be 
made  within  reasonable  time,  and  the  recommendation 
of  the  Council  shall  be  made  within  six  months  after 
the  dispute  has  been  submitted  to  inquiry. 

^  See  above,  »  47,  189. 
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The  thiid  general  piinciple,  comprised  in  paragraph 
iof  Article  13  and  paragraph  6  of  Article  15,  is  that  no 
party  is  allowed  to  resort  to  war  against  such  other 
party  as  complies  with  the  award  of  the  arbitrators  or 
with  the  imanimons  recommendation  of  all  members  of 
the  Council,  other  than  those  representing  parties  to 
the  dispute. 

Hie  fourth  general  principle,  comprised  in  Article  16, 
is  that,  should  any  member-State  of  the  League  dis- 
i^ard  the  stipulations  of  Articles  12,  13,  or  15,  and 
lesort  to  war  without  having  previously  submitted  the 
dispute  to  arbitration  or  to  inquiry  by  the  Council,  or 
resort  to  war  against  such  other  member-State  as  com- 
plies with  the  award  of  the  arbitrators  or  the  unanimous 
recommendations  of  all  members  of  the  Council,  other 
than  those  representing  the  parties  at  issue,  '  it  shall 
ifso  facto  be  deemed  to  have  committed  an  act  of  war 
against  all  other  members  of  the  League/    And  in  this 
case  the  other  members  of  the  League  must  immediately 
subject  the  guilty  member  to  (1)  the  severance  of  all 
teade  or  financial  relations,  (2)  the  prohibition  of  aU 
intercourse  between  their  nationals  and  its  nationals, 
and  (3)  the  prevention  of  all  financial,  commercial,  or 
peisonal  intercourse  between  its  nationals  and  the 
nationals  of  any  other  State,  whether  a  member  of  the 
I^agae  or  not.    Apart  from  this,  the  Council  is  to 
recommend  in  such  cases  what  effective  military,  naval 
or  air  force  the  members  of  the  League  shall  each  con- 
tribute to  the  armed  forces  to  be  used  against  the  guilty 
member.     In  order  to  minimise  the  loss  and  incon- 
venience resulting  from  these  measures,  the  members 
of  the  League  agree  to  give  mutual  support  to  one 
another  in  the  financial  and  economic  measures  taken, 
and  in  resisting  any  special  measures  aimed  at  one  of 
their  number  by  the  guilty  State.    Further,  they  shall 
afford  passage  through  their  territory  to  the  forces  of 
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Bediio- 
tionof 
Arma- 
ments. 


any  of  the  members  who  are  co-operating  agamst  the 
guilty  member.  And,  lastly,  the  Covenant-breakiDg 
member  may  by  a  unanimous  vote  of  all  the  members 
of  the  Council,  other  than  its  own  representative,  be 
expelled  from  the  League.^ 

§  1672.  If  the  provisions  of  the  Covenant  are  effective 
in  the  avoidance  of  war,  the  world  can  be  freed  from 
the  burden  of  enormous  armaments  which  were  con- 
sidered necessary  before  the  World  War.  For  this 
reason  Article  8  embodies  the  principle  that  national 
armaments  shall  be  reduced  to  the  lowest  point 
consistent  with  national  safety,  and  with  the  enforce- 
ment by  common  action  of  international  obligations. 
But  no  hard  and  fast  rule  is  laid  down  for  such 
reduction  of  armaments;  on  the  contrary,  special 
account  is  to  be  taken  '  of  the  geographical  situation 
and  circumstances  of  each  State.'  The  Council  is  to 
formulate  plans  for  effecting  the  reduction  of  armaments, 
for  the  consideration  and  action  of  the  several  members 
of  the  League,  and  these  plans  are  to  be  subject  to  re- 
consideration and  revision  at  least  every  ten  yeais. 
After  these  plans  have  been  adopted  by  the  members 
concerned,  the  limits  of  armaments  fixed  by  them 
cannot  be  exceeded  without  the  consent  of  the  Council 
And  the  members  of  the  League  must  interchange  full 
and  frank  information  as  to  the  scale  of  their  armaments, 
their  military,  naval,  and  air  programmes,  and  the  con- 
dition of  such  of  their  industries  as  are  capable  of  being 
adapted  to  warlike  purposes. 

Fart  of  the  task  of  reduction  of  armaments  lies  in 
dealing  with  the  problem  of  the  manufacture,  by  private 
enterprise,  of  munitions  and  implements  of  war,  which 
lends  itself  to  grave  objection.  For  this  reason  the 
Council  is  to  'advise  how  the  evil  effects  attendant 


^  Ab  regards   details    oonoeming       tion  and  by  inquiry  on  the  part  of 
the  settlement  of  dispatee  by  arbitra-      the  Goonoil,  see  below,  voL  ii. 
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upon  such  manufacture  can  be  prevented,  due  regard 
being  had  to  the  necessities  of  those  members  of  the 
League  which  are  not  able  to  manufacture  the  muni- 
tions and  implements  of  war  necessary  for  their  safety/ 

To  advise  the  Council  of  the  League  with  regard  to 
the  problem  of  reduction  of  armaments,  a  Permanent 
Armament  Commission  is  to  be  established  according 
to  Article  9. 

§  167m.  Since  the  member-States  of  the  League  are  OuumntM 
to  leduce  their  armaments,  the  League  promises  to^^^. 
them  assistance  against  external  aggression.    Article  10  ^^^ 
of  the  Covenant  stipulates :     '  The  members  of  the 
League  undertake  to  respect  and  preserve  as  against 
external  aggression  the  territorial  integrity  and  exist- 
ing poUtical  independence  of  all  members  of  the  League. 
In  case  of  any  such  agression,  or  in  case  of  any  threat 
or  danger  of  such  aggression,  the  Council  shaU  advise 
upon  the  means  by  which  this  obligation  shall  be 
falfiHed.' 

It  is  to  be  noted  that  the  League  guarantees  the  terri- 
torial integrity  of  the  member-States  against  external 
aggression  only.  No  guarantee  of  territorial  integrity 
is  granted  agsJnst  revolutionary  movements  within  the 
member-States  aspiring  to  independence  and  the  estab- 
lishment of  separate  States.  For  this  reason  Article  10 
is  not  a  bar  to  historical  development  which  might  lead 
to  the  disintegration  of  some  of  the  existing  member- 
States. 

§  167n.  At  the  outbreak  of  the  World  War,  and  Open 
during  its  continuance,  it  became  apparent  that  secret  ^^ ' 
treaties  are  a  danger  to  peace.  Li  any  case,  they  would 
seem  not  to  be  in  accordance  with  democratic  govern- 
ment, because  they  may  submit  the  States  concerned 
to  obligations  which  the  peoples,  had  they  known  of 
the  secret  treaties,  would  have  refused  to  undertake. 
The  demand   for  so-called   open   diplomacy   having 
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everywhere  ariseii.  Article  18  meets  this  demanid,  to  a 
great  extent^  by  laying  down  the  rule  that  in  future 
every  treaty  or  international  engagement  must  be  forth- 
with registered  with  the  Secretariat  of  the  League,  and 
as  soon  as  possible  be  published,  and  that  no  such  treaty 
or  international  engagement  shall  be  binding,  until  so 
registered. 

It  is  to  be  noted  that  the  registration  and  pubUca- 

tion  of  future  treaties  only  is  stipulated,  and  that 

nothing  is  said  about  secret  treaties  made  before  the 

establishment  of  the  League.    However,  it  would  seem 

that  previous  secret  treaties  lose  their  binding  force 

unless  they  are  forthwith  registered  witii  l^e  Secretariat 

because,  according  to  Article  20,  all  obligations  or 

understandings  between  members  of  the  League  which 

are  inconsistent  with  the  terms  of  the  Covenant  are 

abrogated. 

Beoon-         §  167o.  There  is  no  doubt  that  all  treaties  and  inter- 

tion'of     national  conditions  are  subject  to  the  influence  of 

^*j^^  changing  circumstances  and  conditions.    Articles  19 

national    aud  20  of  the  Goveuaut  define  the  attitude  of  the  League 

tions.       with  regard  to  such  changes. 

(1)  The  establishment  of  the  League  itself  involves 
such  a  great  alteration  of  drcumstances  and  conditions, 
that  Article  20  stipulates :  '  The  members  of  the  League 
severally  agree  that  this  Covenant  is  accepted  as  abro- 
gating all  obligations  or  understandings  int&r  se  which 
are  inconsistent  with  the  terms  thereof,  and  solemnly 
undertake  that  they  will  not  hereafter  enter  into  any 
engagements  inconsistent  with  the  terms  thereof.  In 
case  any  member  of  the  League  shall,  before  becoming 
a  member  of  the  League,  have  undertaken  any  obliga- 
tions inconsistent  with  the  terms  of  this  Covenant,  it 
shall  be  the  duty  of  such  member  to  take  immediate 
steps  to  procure  its  release  from  such  obligations.'  It 
isi  however,  to  be  noted  that  Article  21  specifically 
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lays  down  the  rale  that  nothing  in  the  Covenant '  shall 
be  deemed  to  afiect  the  validity  of  international  engage- 
ments such  as  treaties  of  arbitration  or  r^onal  under- 
standings for  securing  the  maintenance  of  peace/ 
For  this  reason  not  only  international  arbitration 
treaties,  but  also  guarantee  treaties  and  defensive  alli- 
ances entered  into  before  the  establishment  of  the 
Leagae,  need  not  be  dissolved. 

(2)  A  treaty  may  in  consequence  of  a  vital  change  of 
ciicmnstances  and  conditions  become  so  burdensome 
to  one  of  the  parties  that  in  justice  such  party  may 
demand  to  be  released,  either  from  the  whole  treaty,  or 
iiom  a  certain  stipulation  in  it.  For  this  reason  it 
has  always  been  asserted  to  be  a  customary  rule  of 
International  Law,  that  omnis  oonventio  inteUigitur 
fdm  sic  sUmtiibus.^  On  the  other  hand,  there  was  always 
a  danger  that  this  rule  would  be  improperly  used  to 
iiide  the  violation  of  treaties  behind  the  shield  of  law ; 
and  a  number  of  cases  could  be  quoted  where  such  abuse 
bas  really  taken  place.  To  avoid  this,  and  yet  to  secure 
tlie  application  of  the  principle  rebus  sic  ^antibus  to 
cases  where  its  application  is  really  justified,  Article  19 
stipulates  that  the  Assembly  may  advise  the  recon- 
sideration by  members  of  the  League  of  treaties  which 
bave  become  inapplicable.^ 

(3)  Just  as  treaties,  through  a  change  of  circum- 
stancesy  may  become  the  cause  of  strife,  so  may  inter- 
actional conditions  in  general,  unless  they  are  altered 
and  adapted  to  new  requirements.  For  this  reason 
Article  19  stipulates  that  the  Assembly  may  also  from 
time  to  time  advise  the  consideration,  by  the  members 
of  the  League,  of  international  conditions  whose  con- 
tinuance might  endanger  the  peace  of  the  world. 

§  167p.  As,in  consequence  of  the  World  War,  Germany 
lost  her  colonies,  and  Turkey  a  large  part  of  her  Empire, 

^  See  bebw,  §  588.  'See  below,  §  167f. 
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Giiardian-  a  number  of  teiritories  ceased  to  be  under  the  sovereigaty 

oertftinT^  of  the  States  to  which  they  formerly  belonged ;  but  the 

Peoples,    peoples  inhabiting  them  were  not  yet  able  to  stand 

alone.    For  such  territories  Article  2^  of  the  Covenant 

introduces  a  new  principle  of  International  Law,  for  it 

stipulates  that  they  shall  be  put  under  the  guardianship 

of  the  League  of  Nations.     However,  the  League  is  not 

itself  to  administer  them,  but  is  to  give  a  mandate  to 

such  member-States  of  the  League  as  '  by  reason  of 

their  resources,  their  experience,  or  t^eir  geographical 

position'  are  best  fitted  to  do  so.      The  degree  of 

authority,  control,  or  administration  to  be  exercised  by 

the  Mandatory  State,  if  not  previously  agreed  upon,  is 

in  each  case  to  be  explicitly  defined  by  the  Council  in 

a  special  act  or  charter.^ 

Inter-  §  l&lq.  Articles  23-25  set  the  League  a  number  of 

cJk)^^-  tasks,  all  involving  international  co-operation  regarding 

tion.        matters  of  common  interest  in  time  of  peace. 

AccordiDg  to  Article  23(a),  the  members  of  the  League 
will  endeavour  to  secure  everywhere  fair  and  humane 
conditions  of  labour  for  men,  women,  and  children.    To 


*■  Artiole  22,  having  regard  to  the 
▼arsring  stages  of  development  among 
different  peoples,  provides  for  three 
types  of  mandate.  The  first  is 
applicable  to  oertain  oommonities, 
formerly  part  of  Turkey,  whioh  can 
be  provisionaUy  recognised  as  inde- 
pendent nations  subject  to  adminis- 
trative advice  and  assistance  from  a 
Mandatory  State.  Mandates  of  this 
type  are  likely  to  be  given  to  Great 
Britain  for  Mesopotamia,  to  France 
for  Syria,  and  to  some  other  State 
for  Armenia.  The  second  type  is 
adapted  to  those  peoples  whioh  are 
at  such  a  stage  that  the  Mandatory 
State  must  be  responsible  for  the 
administration  of  their  territory. 
The  third  type  is  to  be  applied  to 
territories  which  can  best  be  adminis- 
tered at  integral  portiont  of  the 
Mandatory  State. 

It  appears  from  answers  given  in 
Parliament  that  mandates   of   the 


second  or  third  type  have  been  allo^ 
oated  to  Great  Britain  for  Palestine ! 
to  Great  Britain  and  Belgium  id 
German  East  Africa;  to  Soatli 
Africa  for  German  South -Wesi 
Africa;  to  the  British  Empire  fol 
Nauru ;  to  New  Zealand  for  Samoa  | 
to  Australia  for  other  German 
possessions  in  the  Paoifio  south  d 
the  Equator;  to  Japan  for  thosj 
north  of  the  Equator ;  and  to  Greal 
Britain  and  IVanoe  for  Togolaw 
and  the  Cameroons.  But  the  tensi 
of  the  mandates  have  not  been  pub 
lished,  and  this  list  is  given  with  d 
reserve. 

The  Mandatory  Commission— se^ 
above,  §  167^^— is  to  receive  an^ 
examine  the  annual  reports  whiol 
must  be  made  by  Mandatory  Statea 
and  to  advise  the  Counoil  upon  en 
suring  the  observance  of  the  terml 
of  all  mandates. 
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fulfil  this  task  the  Peace  Conference  at  Paris  produced 
a  Labour  Convention,  which  is  embodied  in  the  Treaties 
of  Peace  ^  and  establishes  a  General  Labour  Con- 
ference, and  an  International  Labonr  Office,  at  the  seat 
of  tile  Leagae  of  Nations,  as  part  of  the  organisation 
of  ilie  Leagae. 

Acooiding  to  Article  23(5),  the  members  of  the  Leagae 
ondertake  to  secore  jost  treatment  of  the  native  in- 
habitants of  their  territories.  Provisions  for  this 
purpose  are  contained  in  the  convention  revising  the 
Geneial  Acts  of  Berlin  of  1885,  and  of  Brassels  of  1890, 
signed  at  St.  Germain  on  September  10,  1919.' 

Aoooiding  to  Article  23(c),  the  Leagae  is  entrosted 
vith  the  general  sapervision  over  the  execution  of 
Agreements  with  regard  to  the  traffic  in  women  and 
childrai,  and  the  traffic  in  opium  and  other  dangerous 
diDgs.  Already  before  the  World  War  there  were  in 
existence  two  treaties  *  for  the  suppression  of  the  so- 
called  White  Slave  traffic,  which  are  still  in  force,  and 
a  treaty  ^  concerning  the  traffic  in  Opium,  which  is 
brought  into  force  with  additional  parties  by  the 
l^ties  of  Peace.  The  convention  for  the  control 
of  the  Liquor  traffic  in  Africa,  signed  at  St.  Germain 
^^  September  10, 1919,  prohibits  beverages  containing 
chemical  products  recognised  as  injurious  to  health.^ 

According  to  Article  23((I),  the  League  is  entrusted 
wiA  a^  supervision  of  the  trade  in  arms  and  anmiuni- 
tson  with  those  countries  in  which  the  control  of  this 
MSc  is  in  the  common  interest.  A  convention  con- 
boOing  such  trade  in  the  greater  part  of  Africa,  part  of 
Asia,  and  a  marithne  zone,  including  the  Persian  Gulf, 
was  signed  at  St.  Germain  on  September  10, 1919.^ 


'  See  aboye»  §  Wh,  and  below,  *  See  below,  1 691(1. 

•nLty   fier.    (1919),     No.    18,  *  ^^  IfbeOTiee'''    '^^ 

Cmi  477.    See  below,  §1564.  5«6.         Omd.  478.     See  below,  §  566. 

*  See  below,  1 59SL  •  See  bdow,  1 568<;. 
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According  to  Article  23(e),  the  League  will  make  pio- 
vision  to  secure  and  maintain  freedom  of  communica- 
tions and  of  transit  and  equitable  treatment  for  the 
conmierce  of  all  member-States  of  the  League.  Pro- 
visions of  this  kind  are  to  be  found  in  the  seveial 
Treaties  of  Peace,  and  the  treaties  with  the  smaller 
AUied  States/  in  which  general  conventions  dealing 
with  these  questions  are  foreshadowed. 

According  to  Article  23(/),  the  League  will  endeavour 
to  take  steps  in  matters  of  international  concern  for 
the  prevention  and  control  of  disease.  Li  this  connec- 
tion must  likewise  be  mentioned  Article  25  of  the  Cove- 
nant, according  to  which  '  the  members  of  the  League 
agree  to  encourage  and  promote  the  establishment 
and  co-operation  of  duly  authorised  voluntary  national 
Bed  OrG«u3  organisations  having  as  purposes  the  im* 
provement  of  health,  the  prevention  of  disease,  and 
the  mitigation  of  sufieriog  throughout  the  world.' 

According  to  Article  24, '  there  shall  be  placed  under 
the  direction  of  the  League  all  international  bureaux 
already  established  by  general  treaties  if  the  parties 
to  such  treaties  consent.  All  such  international  bureaux 
and  all  commissions  for  the  regulation  of  matters  of 
international  interest  hereafter  constituted  shall  be 
placed  under  the  direction  of  the  League.  In  all  matters 
of  international  interest  which  are  regulated  by  general 
conventions,  but  which  are  not  placed  under  the  control 
of  international  bureaux  or  commissions,  the  Secretariat 
of  the  League  shall,  subject  to  the  consent  of  the  Council, 
and  if  desired  by  the  parties,  collect  and  distribute  all 
relevant  information,  and  shall  render  any  other  assist- 
ance which  may  be  necessary  or  desirable.  The  Council 
may  include  as  part  of  the  expenses  of  the  Secretariat 
the  expenses  of  any  bureau  or  conunission  which  is 
placed  under  the  direction  of  the  League."  ^ 

^  See  below,  S§  668c{-568A.  *  See  below,  H  458-471e. 


^ 
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It  is  to  be  noted  that,  while  the  League  will  devote 
itself  to  the  fulfilment  of  the  six  tasks  enumerated  in 
Article  23,  no  member  of  the  League  is  bound  by  it 
mJess  such  member  is  already  a  party  to,  or  accedes  to, 
a  previous  convention,  or  becomes  a  party  to  a  future 
convention  deaUng  with  these  matters.  This  becomes 
quite  apparent  from  the  first  few  lines  of  Article  23 : 
'subject  to  and  in  accordance  with  the  provisions  of 
intemational  conventions  existing  or  hereafter  to  be 
agreed  upon/ 


IV 

DEFBCrrS  AND  MERITS  OF  THE  CONSTITUTION  OF 

THE  LEAGUE 

§  167r.  From  the  very  beginning  of  the  movement  in  Objeo- 
favour  of  the  League  of  Nations  tiiere  were  many  who  ^^^  to 
objected  to  it  on  principle,  whether  because  they  thought  ^•^^ 
the  League  inconsistent  with  the  sovereignty  of  the  of  the 
several  States,  or  because  they  considered  it  a  Utopian     ^^' 
plan.    Now  that  the  League  has  come  into  existence, 
it  is  superfluous  to  discuss  the  objections  of  those  who 
opposed  it  on  principle.    There  are,  however,  many  who, 
although  they  always  were,  and  still  are,  in  favour  of  a . 
League  of  Nations,  object  to  the  present  League  and 
its  constitution  for  a  number  of  reasons : 

(1)  Some  argue  that  the  League  is  not  a  league  of  all 
civilised  States,  but  only  of  the  belligerents  victorious 
in  the  World  War,  and  open  to  objection  on  that  ground. 
It  is  certainly  true  that  the  establishment  of  the  League 
is  not  the  result  of  free  discussion  and  deliberation  on 
the  part  of  all  the  civilised  States.  Without  doubt,  the 
League  was  evolved  and  conceived  by  the  victorious 
belligerents  of  the  World  War  only.    The  Covenant 
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of  the  League  is  the  result  of  the  discussion  and  de- 
liberation of  a  committee  appointed  by  the  AUied  and 
Associated  Powers  assembled  at  the  Peace  Conference 
at  Paris,  upon  which  only  fourteen  of  these  Powers 
were  represented.  And  although  after  the  first  draft 
had  been  adopted  by  the  Conf erence,  the  committee  in- 
formally interviewed  representatives  of  thirteen  neutral 
Powers,  and  some  amendments  were  made  in  conse- 
quence, the  final  text  of  the  Covenant  is  essentially  the 
product  of  the  Allied  and  Associated  Powers  assembled 
at  the  Peace  Conference.  Moreover,  the  League  was 
called  into  existence  by  the  various  Treaties  of  Peace 
imposed  on  the  Central  Powers,  of  which  the  Covenant 
forms  the  first  part;  and  the  recognition  of  the 
League  of  Nations  was  therefore  made  obligatory 
upon  the  Central  Powers.  The  fact  that  the  con- 
stitution of  the  League  is  intentionally  represented 
as  the  work  of  the  Peace  Conference  of  the  Allied 
and  Associated  Powers  becomes  further  apparent  from 
the  text  of  Article  4  of  the  Covenant,  according  to  which 
the  Council  shall  consist  of  representatives  of  the 
Principal  AJUed  and  Associated  Powers,  together  with 
representatives  of  four  other  Powers.  But  while  the 
League  was  certainly  called  into  existence  by  the 
Allied  and  Associated  Powers  alone,  and  other  States 
had  no  decisive  voice  in  the  draftiog  of  the  Covenant, 
thirteen  neutral  States  have  joined  the  League  as 
original  members.  Further,  al^ough  the  recognition 
of  the  League  was  imposed  upon  the  Central  Poweis 
without  their  being  admitted  as  members,  the  door 
has  been  left  open  for  them,  and  they  will  no  doubt 
become  members  in  due  time.  The  League  already  com- 
prises forty-four  members,  and  the  remaining  civilised 
States  may  be  expected  to  become  memb^.  And 
while  admittedly  some  of  the  defects  of  the  constitu- 
tion of  the  League  are  due  to  the  way  in  which  it  was 
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coBceiyed  and  established,  Article  26  of  the  Oovenant 
provides  an  opportunity  for  remedying  those  defects 
by  alterations  which  will  doubtless  be  efiEected  in  the 
GOTuse  of  time. 

Be  that  as  it  may,  the  fact  that  the  League  was 
established  at  the  same  time  as  the  conclusion  of  peace 
with  Germany  has  enabled  it  at  once  to  undertake 
a  number  of  functions  in  connection  with  the  execution 
of  tile  Peace  Treaties,  and  other  treaties  constituting 
the  lesettlement  after  the  World  War. 

To  give  only  a  few  instances :  The  League  has  under* 
taken  the  government  of  the  Saar  Basjn  for  fifteen 
years ;  it  has  undertaken  the  protectorate  over  the  Free 
City  of  Danzig ;  and  it  has  undertaken  to  guarantee  to 
G^nnan  as  well  as  Jewish  subjects  of  Poland,  and  to  the 
minorities  in  other  smaller  States,  protection  for  their 
liveB  and  liberty,  and  freedom  in  the'  exercise  of  their 
religion  and  the  use  of  their  language.^ 

(2)  Another  objection  raised  against  the  constitution 
of  the  League  is  that  it  is  a  league  of  the  Great  Powers 
only.  This  objection  is  based  on  the  fact  that  the 
Council  is  to  comprise  nine  members,  five  of  whom  are 
^ays  to  be  representatives  of  the  Great  Powers, 
luunety,  the  British  Empire,  [the  United  States  of 
Americai],^  France,  Italy,  and  Japan,  leaving  only  four 
Qiembers  to  represent  all  the  other  Powers.  The  predomi- 
nance of  the  Great  Powers  within  the  Council  is  thereby 
secured ;  and  it  is  to  this  that  objection  is  made.  Tet 
it  is  unjustified.  Since  the  Great  Powers  are  the  leaders 
within  the  Family  of  Nations,  and  since,  whenever  the 
I^eague  is  called  upon  to  act  against  a  recalcitrant 
member,  the  Great  Powers  are  chiefly  concerned  on 
siccount  of  the  fact  that  they  possess  the  biggest  armies 
^  navies,  it  is  only  right  and  equitable  that  they 
^ould  always  be  represented,   and  should  be  pre- 

^  See  below,  8  668«-66aik.  '  See  aboTe,  1675»  n. 
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dominaBt,  in  the  Cbuncil.  But  although  the  Great 
Powers  are  predominant,  it  will  be  impossible  for  them 
to  abuse  their  position,  because  the  Council  as  a  rule 
can  only  act  if  it  is  unanimous,  with  the  consequence 
that  the  representatives  of  the  four  minor  Powers  in 
the  Council  are  as  a  rule  able  to  prevent  action  on  the 
part  of  the  Council.  Nor  does  the  permanent  repre- 
sentation of  the  Great  Powers  in  the  Council  violate  the 
legal  equality  of  all  States.  It  is  acknowledged  that 
the  Great  Powers  are  politically  superior  to  the  minor 
Powers,  and  it  is  on  this  account  that  the  Great  Powers 
are  predominant  in  the  Council. 

(3)  A  third  objection  put  forward  against  the  consti- 
tution of  the  League  is  that  it  does  not  render  it  a 
super-State  with  a  Government  and  Parliament  of  its 
own,  and  an  international  Army  and  Navy  to  serve  as  a 
police  force.  Indeed,  there  is  no  trace  of  a  super-State 
in  the  League,  for  not  even  the  most  vivid  imagination 
could  see  in  the  Council  of  the  League  an  international 
Government,  or  in  the  Assembly  an  international  Parlia- 
ment with  power  to  legislate  by  a  majority ;  and  there 
is  no  provision  in  the  Covenant  for  an  international 
Army  and  Navy.  However,  it  may  safely  be  asserted 
that,  whatever  may  be  the  merits  of  a  League  creating 
a  super-State — (the  author  considers  it  to  be  a  Utopia) 
— ^not  a  single  civilised  State  would  at  the  present  time 
have  given  its  consent  to  the  establishment  of  a  League 
of  Nations  involving  a  super-State. 

(4)  A  fourth  objection  has  been  made,  namely,  that 
the  League  is  a  league  of  Governments,  and  not  of 
peoples,  and  is  therefore  not  democratic.  This  objec- 
tion is  based  on  the  fact  that  the  Assembly  of  the 
League  consists  of  representatives  who  will  no  doubt 
be  deputed  by  the  Governments  of  the  member-States, 
and  that  each  member,  though  it  may  depute  three 
representatives,   has   only   one   vote.    However,  the 
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delegates  of  Govenunents  are  necessarily  also  delegates 
of  peoples,  because  autocracy  has  almost  everjrwhere 
disappeared,  and  constitutional  democratic  govern- 
ment has  taken  its  place.  So  the  Government  of  almost 
every  m^nber*State  of  the  League  is  really  representa- 
tive of  the  people,  being  either  parliamentary  party 
government  or — as  in  the  United  States  of  America — 
a  Government  directly  elected  by  the  people.  More- 
over, Article  3  of  the  Covenant  does  not  lay  down  how 
the  several  members  shall  select  their  respective  repre- 
sentatives ;  they  might,  for  instance,  be  selected  by 
Parliament  or  even  directly  by  the  people. 

(5)  Lastly,  it  has  been  objected  that  the  constitu- 
tion of  the  League  is  obviously  not  strong  enough  to 
secure  peace,  because  otherwise  neither  would  Article 
10  of  the  Covenant  stipulate  that  the  members  of  the 
League  guarantee  to  one  another  their  territorial  in- 
tegrity and  existing  political  independence,  nor  would 
defensive  alliances  and  separate  ^eaties  of  guarantee 
be  admissible  within  the  League,  as  they  are  without 
doubt  according  to  Article  21.  This  objection  is  based 
on  the  wrong  presumption  that  the  League  was  in- 
tended to  be  something  like  a  super-State  which  could 
with  absolute  certainty  secure  the  maintenance  of 
peace.  It  overlooks  the  fact  that  the  League  is  nothing 
else  but  the  organised  Family  of  Nations,  and  that  the 
protection  which  the  League  can  afford  to  its  members 
depends  in  every  case  entirely  upon  the  readiness  of  the 
members  to  fulfil  their  obligation  under  the  Covenant 
not  to  resort  to  war  without  having  referred  a  dispute 
either  to  arbitration  or  to  the  Council  for  inquiry.  Of 
course,  it  is  possible  that  a  member  might  not  do  so, 
but  might  make  a  sudden  attack  upon  another  member. 
Then  the  attacked  State  would  in  the  first  instance  have 
to  rely  upon  its  own  forces,  because  the  League  could 
only  after  the  lapse  of  time  send  forces  to  its  assistance. 
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It  is  for  this  reason  that  the  members  of  the  Leagae 
guarantee  to  one  another,  according  to  Article  10  of 
the  Covenant,  their  territorial  integrity  and  existing 
political  independence  against  external  aggression,  a 
guarantee  which  is  all  the  more  necessary  since  members 
are  to  reduce  their  national  armaments  to  the  lowest 
point  consistent  with  national  safety.^  Every  member 
is  to  be  assured  that  since  it  is  to  reduce  its  armaments, 
the  other  members  will  come  to  its  assistance  in  case  of 
aggression. 

Now  it  may  happen  that  a  member  is  not  satisfied 
with  this  general  assurance  of  assistance  against 
aggression,  and  would  like  to  secure  more  speedy  help 
in  case  of  need.  In  such  case  there  is  nothing  to  pre- 
vent it  either  entering  into  a  defensive  alliance  with 
one  or  more  other  members,  or  securing  the  special  pro- 
tection of  one  or  more  members  by  a  special  guarantee 
of  its  independence  or  territorial  integrily.  8uch 
defensive  alliances  and  guarantee  treaties  would,  like 
all  other  treaties,  have  to  be  registered  witii  the  Secre-, 
tariat  and  published,  according  to  Article  18>  and  for 
this  reason  they  would  not  vitiate  the  Covenant,  but 
would  confirm  and  supplement  it  with  regard  to  the 
particular  cases  concerned.  Thus,  upon  the  signature  of 
the  Treaty  of  Peace  with  Germany,  Fiance  was  at  once 
desirous  of  securing  the  speedy  assistance  of  Great 
Britain,  as  well  as  of  the  United  States,  in  case  the  stipu- 
lations of  the  treaty  concerning  the  left  bank  of  the  Rhine 
should  be  violated  by  Germany,  and  therefore  entered 
into  two  special  treaties  of  allismce  with  Great  Britain 
and  the  United  States  respectively,  by  which  these 
Powers  agreed  to  come  immediately  to  the  assistance 
of  France,  in  the  event  of  any  unprovoked  movement 
of  aggression  by  Germany.* 

*  See  above,  §  167m. 

'  As  to  the  position  of  these  treaties,  see  below,  {  6096. 
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§  167«.  Whfle  the  foiegoing  objections  in  general  to  Defeeto 
the  constitation  of  the  League  em  unfounded,  there  is  oonflU- 
no  doubt  that  there  are  a  number  of  real  defects.  ^^ 

(1)  The  first  defect  is  that  the  membership  of  the  Laftgiw. 
League  is  notifiable  (Article  1,  paragraph  3),  and  that 

a  member  may  be  expelled  (Article  16,  paragraph  4), 
or  may  cease  to  be  a  member  through  signifying  its 
dissent  from  an  amendment  ratified  in  accordance  with 
Artdde  26.  Since  the  League  is  intended  to  be  aU- 
embracing,  and  to  represent  the  organised  Family  of 
Nations,  there  ought  to  be  no  possibility  for  a  member 
b)  leave  the  League,  or  to  be  expelled  therefrom.  A 
recalcitrant  member  should,  if  necessary,  be  coerced  by 
force  to  submit  to  the  decisions  of  the  League,  and  to 
fulfil  itB  duties.  However,  it  may  be  hoped  that  the 
stipulations  concerning  the  withdrawal  and  the  expul- 
fflon  of  members  will  disappear  in  consequence  of  a 
future  recasting  of  the  constitution. 

(2)  Anotiier  defect  is  that  there  is  no  provision  for  a 
separate  and  individual  Council  of  Conciliation.    Accord** 
ing  to  Articles  12  and  15,  it  is  to  the  Council  that  dis- 
putes are  to  be  referred  for  inquiry,  and  it  is  this  Council 
which  will  investigate  the  dispute,  and  make  recom- 
mendations for  its  settlement.    Tet  the  Council  is,  and 
must  be,  a  political  institution  in  which,  according  to 
Article  4,  the  Great  Powers  have  a  political  preponder- 
ance; and  so  the  political  interests  of  the  Great  Powers 
must  influence  the  Council  in  their  recommendations. 
There  is  great  danger  that  in  a  dispute  between  a  Great 
Power  and  a  minor  Power,  or  even  in  a  dispute  between 
two  minor  Powers,  the  Council  will  be  prejudiced. 
Apart  from  this,  paragraph  9  of  Article  15,  according 
to  which  the  Council  may  refer  a  dispute  to  the  Assembly, 
and  shall  do  so  at  the  request  of  either  party  to  the 
dispute,  is  quite  unworkable.    The  Assembly  will  be 
a  very  large  body,  and  it  will  hardly  ever  be  possible 
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to  obtain  a  unanimous  report  from  it ;  yet  since  sach 
a  report  is  not  a  matter  of  procedure,  concerning  which, 
according  to  Article  5,  a  decision  may  be  given  by  a 
majority  vote,  unanimity  will  be  required.    For  this 
reason,  to  withdraw  a  dispute  from  the  Council  and 
transfer  it  to  the  Assembly  is  to  appeal  from  a  more 
competent  to  a  much  less  competent  body.    What  is 
urgently  needed  is  the  establishment  of  a  Council  of 
Conciliation,   as  independent  of  the  Council  of  the 
League  as  the  International  Court  of  Justice.   The  func- 
tions of  the  Council  of  the  League  ought  to  be  exclusively 
political,  and  confined  to  the  consideration  of  mere 
executive  measures.    On  the  other  hand,  the  functionB 
of  a  Council  of  Conciliation  would  consist  in  an  impartial 
inquiry  into  the  cause  and  elements  of  a  dispute,  and 
in  recommendations  for  its  settlement.     It  is  only 
if  the  parties  were  not  inclined  to  carry  out  their 
recommendations  that  appeal  should  be  made  to  the 
Executive  Council  of  the  League.    The  British  official 
commentary  on  the  Covenant  points  out^  that  there 
is  nothing  to  prevent  the  Council  from  setting  up 
a   permanent  Council  of   Conciliation.     This    is   no 
doubt  true ;  but  Article  15,  as  it  stands,  contemplates 
the  settlement  of  disputes  by  the  Executive  Council  of 
the  League,  and  not  by  an  independent  Council  of 
Conciliation. 

(3)  The  third  defect  is  the  absence  of  a  stipulation  in 
the  Covenant,  according  to  which  the  settlement  of 
judicial  disputes  by  an  International  Court  of  Justice 
L  made  compulsory,  in  case  the  parties  do  not  succeed 
in  settling  them  by  other  means.  Indeed,  Article  14  fore- 
shadows the  establishment  of  an  International  Court  of 
Justice,  and  paragraph  2  of  Article  13  names  a  few 
kinds  of  disputes  as  *  generally  suitable  for  submission 
to  arbitration,'  but  there  is  no  compulsion  on  the 

^  Miso.,  No.  3  (1919),  Omd  151,  p.  10. 


DEFECTS  AND  lOSRiTS  OF  CONSTITUTION  OF  LEAGUE     299 

parties  to  enibmit  even  these  disputes  to  the  Inter- 
oational  Court  of  Justice.^ 

(4)  A  fourth  defect  is  that,  according  to  Article  19 
of  the  Covenant,  '  the  Assembly  may  from  time  to 
tiine  advise  the  reconsideration  by  members  of  the 
League  of  treaties  which  have  become  inappUcable,  and 
the  consideration  of  international  conditions  whose 
continuance  might  endanger  the  peace  of  the  world/  ' 
There  would  n<>t  be  much  objection  to  this  if  unanimity 
were  not  required.  But  as  tiie  Assembly  will  consist  of 
representatives  of  more  than  forty  States,  and  only  by  a 
unanimous  vote  of  these  forty  or  fifty  States  can  it  advise 
the  reconsideration  of  treaties  and  the  consideration  of 
international  conditions,  it  would  seem  that,  being  such  a 
lai^  political  body,  it  is  hardly  fit  for  the  task,  and  it 
would  have  been  preferable  to  have  entrusted  it  to  the 
Council,  which  is  a  much  smaller  body,  if  the  principle 
of  unanimity  is  to  be  maintained.  It  would  be  still 
better  if  every  member-State  were  given  the  right  to  call 
upon  the  International  Court  of  Justice  to  investigate 
tiie  matter,  and  give  an  opinion  as  to  whether,  in  con- 
sequence of  a  vital  change  of  circumstances  and  con- 
ditions, a  certain  treaty  had  become  inapplicable,  or 
whether  the  continuance  of  certain  international  con- 
ditions endangered  the  peace  of  the  world.  Both  the 
Assembly  and  the  Council  are  political  institutions, 
and  on  that  account  less  fit  to  advise  on  such  questions 
than  the  International  Court  of  Justice,  which  would 
approach  the  matter  without  any  political  bias. 

(5)  A  last  defect  is  the  absence  of  a  stipulation  in 
the  Covenant  making  it  the  duty  of  the  Council  to 
intervene  if  a  belligerent  violated  fundamental  rules  of 
war&,re.     The  rules  of  International  Law  regarding 

^  See  below,  §  4766.  Certain  qnee-  of  Peace,  and  other  treaties  oon- 
tions  are,  howeTer,  expreesl^  re-  eluded  during  the  Peace  Conference, 
ierred  to  the  Court  by  the  Treaties  '  See  above,  §  167o  (2)  and  (3). 
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warfare  do  not  concern  the  belligerents  alone,  but  the 
Family  of  Nations  as  a  body.  At  present  the  only 
remedies  for  their  violation  are  reprisals  and  the 
punishment  of  war  crimes ;  not  only  are  these  remedies 
insufficient,  but  they  frequently  lead  to  further  violations 
and  abuses.  Only  by  making  it  the  duty  of  the  League 
to  intervene,  and  likewise  to  undertake  the  punishment 
of  war  crimes,  could  the  strict  observance  of  the  rules 
of  warfare  on  the  part  of  both  belligerents  be  secured. 
Merits  of  §  l&It.  Whatever  may  be  the  defects  of  the  constitu- 
^tS^on  tion  of  the  League,  its  establishment  has  inaugurated  a 
®J^®^  new  epoch  in  the  development  of  mankind,  by  organisiiig 
the  Family  of  Nations.  The  Assembly,  comprising  re- 
presentatives of  all  the  member-Stat^,  and  meeting  at 
stated  intervals,  is  an  organ  of  the  Family  of  Nations 
through  which  the  civilised  States  can  give  their  consent 
to  all  treaties  which  may  be  necessary  to  secure  joint 
international  action,  and,  more  quickly  and  more  effec- 
tively than  in  former  times,  can  amend  and  even  codify 
the  hitherto  customary  Law  of  Nations.  The  Council 
is  a  kind  of  executive  of  the  Family  of  Nations  which, 
although  its  decisions  are  in  the  main  only  recommaida- 
tions,  will  exercise  an  important  influence  and  authority. 
In  the  Permanent  Secretariat,  a  kind  of  International 
Civil  Service  has  been  called  into  existence,  the  import- 
ance of  which  will  become  more  and  more  apparent  as 
the  League  carries  out  its  tasks.  Through  the  adoption 
of  the  principle  that  the  parties  to  a  dispute  must  not 
resort  to  war  without  having  previously  submitted  it 
either  to  arbitration  or  to  inquiry  by  the  Council,  war 
should  occur  less  frequently  than  in  former  times,  and 
should  not  break  out  suddenly  like  a  bolt  from  the  blue. 
By  securing  the  reduction  of  national  armaments  to  the 
lowest  possible  point,  the  League  should  not  only 
diminish  the  danger  of  war,  but  should  free  the  world 
from  an  oppressive  economic  burden.    By  the  acceptance 
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of  the  principle  of  open  diplomacy,  the  relations  of 
civilised  States  should  be  relieved  from  suspicion  and 
mistrust.  Through  the  adoption  of  the  principle  that 
treaties  which  have  become  inapplicable  should  be 
reconsidered,  the  danger  of  the  abuse  of  the  notorious 
clause  omnis  conventio  intdUgttur  rebus  sic  stantibus 
should  be  reduced.  The  principle  of  guardianship  over 
certain  undeveloped  peoples  is  a  new  and  progressive 
step  in  International  Law.  By  setting  itself  a  number 
of  tasks  of  international  co-operation  regarding  matters 
of  common  interest,  the  League  has  opened  a  wide  pros- 
pect of  development  for  International  Law. 

Moreover,  it  is  a  merit  of  the  constitution  that  it  is 
not  rigid.  The  establishment  of  the  League  is  an  un- 
precedented venture,  and  the  absence  of  rigidity  in  the 
constitution  permits  adaptation  to  future  circumstances, 
conditions,  and  requirements  which  could  not  be  fore- 
seen when  it  was  drawn  up.  Serious  defects  are  to  be 
found  in  the  constitution  as  at  present  framed ;  but 
Article  26  provides  for  the  possibility  of  amendments. 
It  must  not  be  forgotten  ^t  the  Covenant  is  a  com- 
promise between  very  divergent  views  held  by  the 
several  Powers,  and  tibose  who  know  the  difficulty  of 
bringing  about  such  a  compromise  must  be  ready  to 
accept  it  for  the  time  being  as  the  best  thing  obtainable 
under  the  prevailing  circumstances  and  conditions. 
Whatever  may  be  its  defects,  the  League  is  enabled 
to  embark  upon  most  important  activities,  and  its 
mccess  will  depend  much  less  upon  the  constitutional 
Eoacliinery  provided  by  the  Covenant  than  upon  the 
^irit  with  which  the  members  of  the  League  use  it. 
Ultimately  the  success  of  the  League  depends  upon  the 
;oodwill  of  the  majority  of  its  members,  and  especially 
^f  the  Great  Powers. 
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battel,  ii.  §§  79-83— Hall,  §  90— WeetUke,  i.  pp.  86-90— Uwrenoe,  M  71-73 
-Phillimore,  i.  §§  150-154— Twiss,  i.  §§  140-144— HaUeok,  i.  pp.  156- 
163— Taylor,  §  217— Wheaton,  S§  161-168— Moore,  i.  |  126— Heraliey, 
Nos.  159-160— Bluntsohli,  §  277— Hartmann,  §  58— HoltsendorfF  in 
ffoUzendcrf,  ii.  pp.  225-232— Qareis,  §  18— Liszt,  S  9— UUmann,  §  86— 
Hefiier,  §§  65-68— Bonfils,  Nob.  483-485— Deepagnet,  Nos.  374-877— 
Pndier-Fod^^,  ii.  No.  612— M^rignhae,  ii.  pp.  356-366— Nys,  i.  pp. 
436-445— Rivier,  i.  pp.  135-142— Calvo,  L  §§  260-262— Fiore,  i.  No«.  522- 
SSO-Martens,  i.  §  88— Del  Bon,  Proprieid  terrkariale  degli  8tcU%  (1867) 
-Frioker,  Vom  SUMUgebiet  (1867)— Ghiiardini,  La  SovrtmUd  terri- 
toriaU  nd  DWitto  mUrnationcUe  (1913). 

§168.  State  territory  is  that  definite  portion  of  theooooep- 
8^e  of  the  globe  which  is  subjected  to  the  sove-g^J' 
reignty  of  the  State.    A  State  without  a  territory  is  Territory. 
^t  possible,  although  the  necessary  territory  may  be 
very  small,  as  in  the  case  of  the  Free  City  of  Danzig, 
the  Principality   of    Monaco,   the   Republic   of   Swi 
Marino,  or  the  PrincipaUty  of  Lichtenstein.    A  wander- 
ing tribe,  although  it  has  a  Grovemment  and  is  other- 
wise organised,  is  not  a  State  before  it  has  settled  down 
on  a  territory  of  its  own. 

State  territory  is  also  named  territorial  property  of 
ft  State.  Tet  it  must  be  borne  in  mind  that  territorial 
property  is  a  term  of  Public  Law,  and  must  not  be  con- 
founded with  private  property.    The  territory  of  a 

VOL.  I.  U  ^ 


306  STATE  TERRITORY 

State  is  not  the  property  of  the  monarch,  or  of  the 
Government,  or  even  of  the  people  of  a  State ;  it  is 
the  country  which  is  subjected  to  the  territorial  supre- 
macy or  the  imferium  of  a  State.  This  distinction  has, 
however,  in  former  centuries  not  been  sharply  drawn.^ 
In  spite  of  the  dictum  of  Seneca,  *  Omnia  rex  imperio 
possidet,  singuli  dominio,'  the  m/perium  of  the  monarch 
and  the  State  over  the  State  territory  has  very  often 
been  identified  with  private  property  of  the  monarch 
or  the  State.  But  with  the  disappearance  of  absolut- 
ism this  identification  has  likewise  disappeared.  It 
is  for  this  reason  that  nowadays,  according  to  the  Con- 
stitutional Law  of  most  counties,  neither  the  monarch 
nor  the  Government  is  able  to  dispose  of  parts  of  the 
State  territory  at  will  without  the  consent  of  Parlia- 
ment.* 

It  must,  further,  be  emphasised  that  the  territory 
of  a  State  is  totally  independent  of  the  racial  character 
of  the  inhabitants  of  the  State.  The  territory  is  the 
public  property  of  the  State,  and  not  of  a  nation  in  the 
sense  of  a  race.  The  State  comimunity  may  consist  oi 
difierent  nations,  as,  for  instance,  the  British  or  the 
Swiss. 
Different  §  169.  The  territory  of  a  State  may  consist  of  one 
Tenitcvy.  P^^^e  of  the  surf ace  of  the  globe  only,  such  as  that  oi 
Switzerland.  Such  kind  of  territory  is  named  'inte- 
grate  territory'  (temtorium  cUmsum).  But  the  terri- 
tory of  a  State  may  also  be  dismembered  and  consist 
of  two  or  more  pieces,  such  as  that  of  Great  Britain  oi 
Germany.  All  States  with  colonies  have  a  '  dismem- 
bered territory.' 
If  a  territory  or  a  piece  of  it  is  absolutely  sunounded 

^  And  some  writers  refuse  to  draw  this  point  is  not  settled.  The  oes* 
it  even  nowadays^  as,  for  instanoe,  sion  of  the  island  of  Heligoland  tc 
Lawrence,  §  71.  Germany  in  1890  was,  however,  msdi 

conditional  on  the  approval  of  Ftf 

*  In  English  Oonstitational  Law      liament 
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by  the  teiritory  of  another  State,  it  is  named  an 
'  enclosure.'  Thus  the  Republic  of  San  Marino  is  an 
enclosure  of  Italy,  and  Llivia,  a  small  Spanish  area 
in  the  midst  of  the  French  Department  of  Pyr6n6e8- 
Orientales,  is  an  enclosure  of  France. 

Colonies  as  a  rule  rank  as  territory  of  the  motherland ; 
bat  dominions  enjoying  complete  self-government,  as 
for  instance  the  Dominion  of  Canada,  Newfoundland, 
the  Commonwealth  of  Australia,  New  Zealand,  and  the 
Union  of  South  Africa,  though  they  form  part  of 
the  territory  of  the  British  Empire,  occupy  a  special  ^ 

position.^ 

As  regards  the  relation  between  the  suzerain  and 
the  vassal  State,  it  is  certain  that  the  vassal  is  not,  in 
the  strict  sense  of  the  term,  a  part  of  the  territory  of 
the  suzerain.  But  no  general  rule  can  be  laid  down,  as 
eyerything  depends  on  the  merits  of  the  special  case, 
and  as  the  vassal,  even  if  it  has  some  footing  of  its  own 
within  the  Family  of  Nations,  is  internationally  for  the 
most  part  considered  a  mere  portion  of  the  suzerain 
8tate.a 

§  170.  The  importance  of  State  territory  lies  in  the  import- 
fact  that  it  is  the  space  within  which  the  State  exercises  g^ 
its  supreme  authority.    State  territory  is  an  object  of  territory, 
the  Law  of  Nations,  because  the  latter  recognises  the 
supreme  authority  of  every  State  within  its  territory. 
Whatever  person  or  thing  is  on,  or  enters  into,  that 
territory,    is    ipso  facto   subjected   to   the   supreme 
authority  of  the  State  according  to  the  old  rules,  Quid- 
quid  est  in  territorio,  est  etiam  de  territorio  and  Qui  in 
tenUorio  meo  est^  etiam  meus  subditus  est.    No  foreign 
authority  has  any  power  within  the  boundaries  of  the 
home  tcurritory,  although  foreign  sovereigns  and  diplo- 
matic envoys  enjoy  the  so-called  privilege  of  exterri- 
toriality, and  altiiough  the  Law  of  Nations  does,  and 

^  See  Aboire,  M  Ma  a&d  946.  'See  abore,  S  01. 
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international  treaties  may,  restrict  ^  the  home  authority 
in  many  points  in  the  exercise  of  its  sovereignty. 
OneTerri-     §  171.  The  supremc  authority  which  a  State  exer- 
^SbjJ'^®  cises  over  its  territory  makes  it  apparent  that  on  one 
and  the  same  territory  can  exist  one  fuU»  sovereign 
State  only.    Two  or  more  full  sovereign  States  on  one 
and  the   same  territory  are  an   impossibiUty.     The 
following  five  cases,  of  which  the  Law  of  Nations  is  cog- 
nisant, are  apparent,  but  not  real,  exceptions  to  this  role. 
(1)  There  is,  first,  the   case  of   the   so-called  cm- 
dominium.    It  happens  sometimes  that  a  piece  of  terri- 
tory consisting  of  land  or  water  is  under  the  joint 
tenancy  of  two  or  more  States,  these  several  States 
exercising   sovereignty   conjointly   over    it,    and  the 
individuals  Uving  thereon.     Thus  Schleswig-Holstein 
and  Lauenburg  from  1864  till  1866  were  under  the 
condominium  of  Austria  and  Prussia.     Thus,  further, 
Moresnet  (Eelmis),  on  the  frontier  of  Belgium  and 
Germany,  W€U3  formerly  under  the  condominium  of  these 
two  States  ^  because  they  could  not  come  to  an  agree- 
ment regarding  the  interpretation  of  a  boimdary  treaty 
of  1815  between  the  Netherlands  and  Prussia ;  but  by 
the  Treaty  of  Peace  with  Germany,  Germany  has  recog- 
nised the  full  sovereignty  of  Belgium  over  this  territory. 
Moreover,  since  1898  the  Soudan  has  been  under  the  con- 
dominium of  Great  Britain  and  Egypt.^    It  is  easy  to 
show  that  in  such  cases  ^  there  are  not  two  States  on  one 
and  the  same  territory,  but  pieces  of  territory,  the  destiny 


^  See  above,  §§  126-128. 

*  See  Schroder,  D(U  grenzatreiiige 
Qtbiei  von  Mcremiet  (1902) ;  and  for 
the  present  position  of  Moresnet, 
the  Treaty  of  Peace  with  Germany, 
Article  32,  and  below,  §  568c. 

'  See  Sarkissian,  Le  Sovdan  4gyp' 
tien  (1913).  See^also  the  agreement 
between  Great  Britain  and  Egypt  of 
January  19,  1899,  signed  at  CSkiro, 
in  Martens,  N.R.O,,  3rd  Ser.  It. 
p.  791. 


*  The  New  Hebrides  are  materi- 
ally likewise  under  a  condominitim, 
namely,  that  of  Great  Britain  and 
France,  although  Article  1  of  the 
Convention  of  October  20,  1906^ 
see  Martens,  N.R.O.,  3rd  Ser.  i. 
p.  523  —  speaks  only  of  'a  regioQ 
of  joint  influence'  with  regard  to 
the  New  Hebrides.  See  Brunet,  Le 
Rigime  iMerwsiUmal  de9  NowfdUt- 
HibndA$  (1908),  and  PoUUs  in  B-O-t 
ziy.  (1907),  pp.  689-759. 
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of  which  is  not  decided,  and  which  aie  kept  separate 
from  the  territories  of  the  interested  States  ^  under  a 
separate  administratioiL  Until  a  final  settlement,  the 
interested  States  do  not  each  exercise  an  individual 
sovereignty  over  these  pieces,  but  they  agree  upon  a 
joint  administration  under  their  conjoint  sovereignty. 

(2)  The  second  case  is  that  of  the  administration  of 
a  piece  of  territory  by  a  foreign  Power,  with  the  consent 
of  the  owner-State.  Thus,  from  1878  to  1914  the 
Turkish  island  of  Cjrprus  was  under  British  admini- 
stration ;  ^  and  the  Turkish  provinces  of  Bosnia  and 
Herzegovina  were  from  1878  to  1908  under  the  admini- 
stration of  Austria-Hungary.'  In  these  cases  a  cession 
of  pieces  of  territory  had  for  all  practical  purposes  taken 
place,  although  in  law  they  still  belonged  to  the  former 
owner-State.  Anyhow,  it  is  certain  that  only  one 
sovereignty  was  exercised  over  these  pieces — ^namely, 
the  sovereignty  of  the  State  which  exercised  admini- 
stration. 

(3)  The  third  case  is  that  of  a  piece  of  territory 
leased  or  pledged  by  the  owner-State  to  a  foreign  Power. 
Thus,  China  in  1898  leased  ^  the  district  of  Eiaochau  to 
Germany,  Wei-Hai-Wei  and  the  land  opposite  the  island 
of  Hong-Eong  to  Great  Britain,  and  Port  Arthur  to 
Russia.^  Thus,  further,  in  1803  Sweden  pledged  the 
town  of  Wismar  *  to  the  Grand  Duchy  of  Mecklenburg- 


^  RTiating  and  former  examples  of 
oondomttMunt  are  diacnssed  by  Tnllio, 
//  Oondaminiwn  nel  DiriUo  pubblico 
mUrmaxUmaU  (1910). 

*  On  the  annexation  of  Oypnu, 
BteR,0.,  xzi.  (1914),  pp.  510-512. 

*  The  Turkish  island  of  Ada-Kal4, 
in  the  river  Danube,  was  under  the 
administration  of  Austria-Hungary 
from  1878  to  1913.  See  Blociazewski 
in  R.O.,  xzi.  (1914),  pp.  379-390. 

*  See  below,  S  216.  By  Article  156 
of  the  Treaty  of  Peaoe  with  Germany, 
Oermany  renounced  all  her  rights 


under  this  lease  in  favour  of  Japan. 
See  below,  §  568«. 

*  Russia  in  1905,  by  the  Peaoe 
Treaty  of  Portsmouth,  transferred 
her  lease  to  Japan. 

*  This  transaction  took  place  for 
the  sum  of  1,250,000  thaler,  on  con- 
dition that  Sweden,  after  ike  lapse 
of  100  years,  should  be  entitled  to 
take  back  the  town  of  Wismar  on 
repayment  of  the  money,  with  5  per 
cent,  interest  per  annum.  Sweden 
in  1903— see  Martens,  N.R,0.,  2nd 
Ser.  xxxi.  pp.  572  and  574 — formally 
waived  her  right  to  retake  the  town. 
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Schweiin,  and  the  Republic  of  Genoa  in  1768  pledged 
the  island  of  Corsica  to  France.  All  ^  such  cases  com- 
prise, for  all  practical  purposes,  cessions  of  pieces  of 
territory,  but  in  strict  law  they  remain  the  property  of 
the  leasing  State.  And  such  property  is  not  a  mere 
fiction,  as  some  writers  ^  maintain,  for  it  is  possible  for 
the  lease  to  come  to  an  end  by  expiration  of  time  or  by 
rescission.  Thus  the  lease,  granted  in  1894  by  Great 
Britain  to  the  former  Congo  Free  State,  of  the  so-called 
Lado  Enclave,  was  rescinded  ^  in  1906.  Or  again  the 
leases  of  the  German  concessions  at  Hankow  and  Tien- 
tsin, and  the  Austro-Hungarian  concession  at  Tientsin, 
were  abrogated  by  Article  132  of  the  Treaty  of  Peace 
with  Germany  and  Article  116  of  the  Treaty  of 
Peace  with  Austria,  and  the  areas  were  restored 
to  the  full  sovereignty  of  China.  However  this  may 
be,  as  long  as  the  lease  has  not  expired  it  is  the 
lease*holder  who  exercises  sovereignty  over  the 
territory  concerned. 

(4)  The  fourth  case  is  that  of  a  piece  of  territory  of 
which  the  use,  occupation,  and  control  are  in  perpetuity 
granted  by  the  owner-State  to  another  State,  to  the 
exclusion  of  the  exercise  of  any  sovereign  rights  over 
the  territory  concerned  on  the  part  of  the  grantor.  In 
this  way  ^  the  Republic  of  Panama  transferred,  in  1903, 
to  the  United  States  of  America  a  ten-mile  wide  strip 
of  territory  for  the  purpose  of  constructing,  adminis- 
tering, and  defending  the  so-called  Panama  Canal.  In 
this  case  the  grantor  retains  only  in  name  the  property 
in  the  territory,  the  transfer  of  the  land  concerned  is 

1  Different  are  leases  of  land  by  '  See,  for  instanoe,  Perrinjaqaet 

one   State   to   another  for  certain  in  R,0.f  xvi.  (1909),  pp.  349-367. 
purposes.     See,     for    instance,   the 

two     agreements    between     Great  '  By  Article  1  of  the  Treaty  of 

Britain   and   France   of    May    20,  London  of  May  9, 1906 ;  see  Martens, 

1903.     Martens,    N.R.G,,  3rd  Ser.  N.R.G.,  2nd  Set.  xxxv.  p.  ^5i, 
y.   (1912),  pp.   760  and  762.     See 

also  Schoenbom  in  Z.  T.,  yii.  (1913),  «  See  below,  §  184,  and  Boyd  in 

pp.  438-445,  B,0.^  xvii.  (1910),  pp.  6144124. 
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mOj  cession  all  but  in  name,  and  it  is  certain  that 
only  the  grantee  ezeicises  sovereignty  there. 

(5)  The  fifth  case  is  that  of  the  territory  of  a  Federal 
State.  As  a  Federal  State  is  considered^  itself  a 
State  side  by  side  with  its  single  member-States,  the 
fact  is  apparent  that  the  different  territories  of  the 
smgle  member-States  are  at  the  same  time  collectively 
ite  territory  of  the  Federal  State.  But  this  fact  is 
only  the  consequence  of  the  other  illogical  fact  that 
sovereignty  is  divided  between  a  Federal  State  and  its 
member-States.  Two  different  sovereignties  are  here 
by  no  means  exercised  over  one  and  the  same  territory, 
for  80  &r  as  the  Federal  State  possesses  sovereignty 
the  member-States  do  not,  and  vice  versa. 


II 

THB  DIFFBBENT  PARTS  OF  8TATB  TEBBTTOBY 

§  172.  To  the  territory  of  a  State  belong  not  only  BmI  and 
the  land  within  the  State  boundaries,  but  also  the  so-  pj^Tof 
called  territorial  waters.    They  consist  of  the  rivers,  ^*^*^'y- 
canals,  and  lakes  which  water  the  land,  and,  in  the  case 
of  a  State  with  a  sea-coast,  of  the  maritime  belt  and 
certain  gulfs,  bays,  and  straits  of  the  sea.   These  different 
kinds  of  territorial  waters  will  be  separately  discussed 
below  in  §§  176-197.    Inr  contradistinction  to  these  real 
parts  of  State  territory  there  are  some  things  that  are 
either  in  every  respect  or  for  some  purposes  treated  as 
though  they  were  territorial  parts  of  a  State.    They  are 
fictional  and  in  a  sense  only  parts  of  the  territory.    Thus 
men-of-war  and  other  pubUc  vessels  on  the  high  seas 
as  well  as  in  foreign  territorial  waters  are  essentially  in 
eveiy  point  treated  as  though  they  were  floating  parts 

^  See  aboTe,  I  80. 
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of  theii  home  State.^  And  the  houses  in  which  foieiga 
diplomatic  envoys  have  their  official  residence  are  in 
many  points  treated  as  though  they  were  parts  of  the 
home  States  of  the  respective  envo}^.^  Again,  mer- 
chantmen on  the  high  seas  are  for  some  points  treated 
as  though  they  were  floating  parts  of  the  territory  of 
the  State  under  whose  flag  they  legitimately  sail.^ 

§  173.  The  subsoil  beneath  the  territorial  land  and 
water  ^  is  of  importance  on  account  of  telegraph  and 
telephone  wires  and  the  hke,  and  further  on  account  of 
the  working  of  mines  and  of  the  building  of  tunnels. 
A  special  part  of  territory  the  territorial  subsoil  is  not, 
although  this  is  frequently  asserted.  But  it  is  a  uni- 
versally recognised  rule  of  the  Law  of  Nations  that  the 
subsoil  to  an  unbounded  depth  belongs  to  the  State 
which  owns  the  territory  on  the  surface. 
§  174.  The  space  of  the  territorial  atmosphere  is  no 
mS^htre.  Dtxore  a  special  part  of  territory  than  the  territorial  sub- 
soil, but  it  is  of  the  greatest  importance  on  account  of 
wires  for  telegraphs,  telephones,  electric  traction,  and 
the  like,  on  account  of  wireless  telegraphy,  and  above 
all,  on  account  of  aerial  navigation. 

(1)  Nothing  need  be  said  concerning  wires  for  tele- 
graphs and  the  like,  except  that  obviously  the  territorial 
State  can  prevent  neighbouring  States  from  making  use 
of  its  territorial  atmosphere  for  such  wires. 

(2)  As  regards  wireless  telegraphy,^  the  Inter- 
national Radiographic  Convention,  signed  at  London 


Terri- 
torial At- 


^  See  below,  §  460. 

*  See  below,  §  390. 

*  See  below,  §  264. 

*  Ab  regards  the  subsoil  of  the 
open  sea,  see  below,  §§  287c  and 
287(i. 

*  See  Meili,  Die  drahtloK  TeU- 
graphie,  etc.  (1908) ;  Sohneeli,  Draht- 
lo9e  Telegraphic  und  VSlherrecfU 
(1908);  Landsberg,  Die  drahUose 
Telegraphic  (1909);  Kausen,  Die 
drahUoae     Telegraphic    tm    VoUcer- 


recht  (1910);  Thum,  Die  Funken- 
telegraphic  im  Reeht  (1913) ;  Devanx, 
La  TO^graphic  •am  Fa  (1914); 
Loewengard,  Die  iiUerfuUiimaU 
Radiotelegraphie  im  intemationaleii 
Recht  (1915) ;  Rolland  in  R.O.,  xiii. 
(1906),  pp.  68-92;  FauohiUe  in 
AnntuLire,  xzi.  (1906),  pp.  76-87; 
Bonfils,  Nos.  531i«  and  631"; 
Despagnet,  No.  433  quatcr ;  Meorer 
and  Boidin  in  R.O.,  xvi.  (1909),  pp. 
76  and  261. 
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on  July  5, 1912,  represents  an  agreement  ^  of  the  signa- 
toiy  Powers  concerning  the  exchange  of  radio-telegrams 
on  the  part  of  coast  stations  and  ship  stations,  and  one 
ship  station  and  another,  but  it  contains  no  stipulation 
respecting  the  general  question  whether  the  territorial 
State  is  compelled  to  allow  the  passage  oyer  its  territory 
of  waves  emanating  from  a  foreign  wireless  telegraphy 
station.  There  ought  to  be  no  doubt  that  no  such  com- 
pulsion exists  according  to  customary  International 
Law,  and  that  therefore  the  territorial  State  can  prevent 
the  passage  of  such  waves  ^  over  its  territory. 

(3)  But  with  regard  to  aerial  navigation  the  space  of 
the  territorial  atmosphere  is  of  particular  importance, 
and  will  be  considered  in  §§  197a-197c. 

§175.  It  should  be  mentioned  that  not  every  part  inaUena- 
of  territory  is  ahenable  by  the  owner-State.  For  it  is  pj^  of 
evident  that  the  territorial  waters  are  as  much  insepar-  Territory, 
able  appurtenances  of  the  land  as  are  the  territorial 
subsoil  and  atmosphere.  Only  pieces  of  land  together 
^th  the  appurtenant  territorial  waters  are  ahenable 
parts  of  territory.'  There  is,  however,  one  exception 
to  this,  since  boundary  waters  *  may  wholly  belong  to 
one  of  the  riparian  States,  and  may  therefore  be  trans- 
ferred through  cession  from  one  riparian  State  to  the 
other  without  the  bank  itself.  But  it  is  obvious  that  this 
is  only  an  apparent,  not  a  real,  exception  to  the  rule 
that  territorial  waters  are  inseparable  appurtenances 
of  the  land.  For  boundary  waters  that  are  ceded  to 
the  other  riparian  State  remain  an  appurtenance  of 
land,  although  they  are  now  an  appurtenance  of  the 
one  bank  only. 

^  See  below,  §§  2875  and  582.  power  of   the   territorial   State   to 

exclude    such   waves  from   passing 
'  The  Institute  of   International       over   its   territory   to   the   case   in 
Law — see  Awiuairej  xxi.  (1906),  p.       which  the  exclusion  is  necessary  in 


^—proposes  t>y  Article  3  of    its       the  interest  of  its  security. 
R^me    dea   Aerostats   et   de    la  '  See  below,  §  185. 

t^l^phie  flans  fil'  to  restrict  the  *  See  below,  §  199. 
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Grotius,  iL  o.  2,  §§  11-16— Pufendorf,  iii.  o.  3,  §  8— Yftttel,  ii.  §|  117, 128, 
129,  134— Hall,  f  39— Westlake,  i.  pp.  144-168— Lawrenoe,  §  92- 
PhilUmore,  i.  §§  156-171— Twies,  i  §§  146-156— HaUeok,  i.  pp.  182-191 
—Taylor,  §§  233-241— Walker,  §  16— Herahey,  Nob.  199-200— Wharton, 
i.  §  30— Moore,  i.  §§  128-132— Wheaton,  §§  192-205- Bluntwfali,  §§  314, 
816— Hartmann,  §  68— Heffter,  §  77— Caratheodory  in  HoUwndorff,  ii. 
pp.  279-377— Gareis,  §  20— Liszt,  §§  9  and  27— UUmann,  §§  87  and  105- 
BonfilB,  Noa.   520-631— Despagnet,  Nob.  419-421— M^rignhao,  il  pp. 
605-632— Pradier-Fod6r6,  il  Nob.  688-756— Nys,  i.  pp.  457-471,  ud 
ii.  pp.  129-163— Riyier,  i.  p.  142  and  §  14— Calvo,  i.  §§  802-340-Fiore, 
ii.  Nob.  755-797,  and  Oode,  Nob.  288-290  and  981-987— Martena,  i.  §  102, 
ii.  §  67 — Delavaod,  NcwigtOicm  .  .  .  Mir  U$  Fleuve9  inUmatumaux  (1885) 
— Rngelhardt,  Du  B^me  conventionnd  de$  FUuvea  ffOemctftoiMnp;  (1879), 
and  Bistoiredu  DroU  fluvial  eonvenliafimd  (1889)— Yemeeoo,  Dt»  Fleuva 
en  Droit  intenuUional  (1888)— Orban,  Aude  9ur  k  Droit  fluvial  tnter- 
national  (1896)— Bergto,  Du  Bigime  de  ^cmflfottom  <fe«  FUwm  ihUr- 
natimause  (1902)— Lopez,  Regimen  interwioUmal  de  2of  Rum  nwoigMti 
(1905) — Carlomagno,  El  Derecho  fluvial  iiUemacional  (Buenos  Ayres, 
1913)— Sohnlthe8B,i>a«ffitema«Mmafe'  9faMerredU  ( 1916)— Kaaokenbeeok, 
International  Rivera  (1918)— Huber  in  Z.  F.,  L  (1906),  pp.  29  and  169- 
Hyde  in  A,J,,  iv.  (1910),  pp.  145-166— Vallotton  in  R.L,  Sod  Ser.  xr. 
(1913),  pp.  271-306— Bonsek  in  Z.  F.,  vii.  (1913),  pp.  39-66— Wittmaak 
in  the  Jahrbuch  fOr  ViOherrecht,  i.  (1913),  pp.  481-495— Icfde  in  Tht 
Covenant,  i.  (1920),  p.  168. 

Riven  §  176.  Theory  and  practice  agree  upon  the  role  that 
^^of  rivers  are  part  of  the  territory  of  the  riparian  State. 
StaSSs*^  Consequently,  if  a  river  lies  wholly,  that  is,  from  ita 
source  to  its  mouth,  within  the  boundaries  of  one  and 
the  same  State,  such  State  owns  it  exclusively.  M 
such  rivers  are  under  the  sway  of  one  State  only  an(3 
exclusively,  they  are  named  *  national  rivers/  Thus,  all 
English,  S(X)tti^,  and  Irish  rivers  are  national,  and  8C 
are,  to  give  some  Continental  examples,  the  Seine,  Loire 
and  Garonne,  which  are  French ;  and  the  Tiber,  whi(^ 
is  Italian.  But  many  rivers  do  not  run  through  th( 
land  of  one  and  the  same  State  only,  whether  they  ar< 
so-called  '  boundary  rivers,'  that  is,  rivers  which  sepa 
rate  two  difierent  States  from  each  other,  or  whethe 
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they  ran  through  several  States  and  are  therefore  named 
'  nolrnational  rivers/  Such  riveis  are  not  owned  by 
one  State  alone.  Boundary  rivers  belong  to  the  terri- 
toiy  of  the  States  they  separate,  the  boundary  line,^ 
as  a  rule,  running  either  through  the  middle  of  the  river 
or  through  the  middle  of  the  so-called  mid-channel  of 
the  river.  And  rivers  which  run  through  several  States 
belong  to  the  territories  of  the  States  concerned ;  each 
State  owns  that  part  of  the  river  which  runs  through  its 
territory. 

There  is,  however,  another  group  of  rivers  to  be  men- 
tioned, which  comprises  all  such  rivers  as  are  navigable 
horn  the  open  sea,  and  at  the  same  time  either  separate 
or  pass  through  several  States  between  their  sources 
and  their  mouths.  These  rivers,  too,  belong  to  the 
territories  of  the  different  States  concerned,  but  they 
are  nevertheless  named  '  international  rivers,'  because 
freedom  of  navigation  in  time  of  peace  on  aU  such 
rivers  in  Europe  and  on  many  of  them  outside  Europe 
for  merchantmen  of  aU  nations  is  recognised  by  Inter- 
iiational  Law.^ 

§  177.  There  is  no  rule  of  the  Law  of  Nations  in  exist-  NftTiga- 
ence  which  grants  foreign  States  the  right  of  admit-  National, 
tance  for  their  public  or  private  vessels  to  navigation  on  ^^^ 
i^tional   rivers.    In  the   absence  of   commercial   or  National 
other  treaties  granting  such  a  right,  every  State  can  ^^*^ 
exclude  foreign  vessels  from  its  national  rivers,  or  admit 
them  under  certain  conditions  only,  such  as  the  pay- 
ment of  dues  and  the  like.    The  teaching  of  Grotius 


^  See  below,  §  199 ;  Htiber  in 
Z-V.,  i.  (1906),  pip.  29  and  159 ;  and 
Schulthees,  op,  cit.,  pp.  8-15.  The 
Treatiefl  of  Peace  with  Gkrmany 
(Article  30),  Anstria  (Article  30),  and 
Balgaria  (Artiole  30)  provide  that  In 
CMe  of  boundaries  therein  defined  by 
ft  waterway,  the  terms  '  course '  and 
'channer  signify  (a)  in  the  case  of 
Qon-naTigabb  rivecs,  the  median  line 


of  the  waterway  or  of  its  principal 
arm,  (h)  in  the  case  of  navigable 
rivers,  the  median  line  of  the  principal 
channel. 

'  The  distinction  made  in  the 
text  between  'national,'  'boundary,' 
'not-national,'  and  'international' 
rivers  is  not  made  by  other  writers. 
They  class  as  'international'  all 
such  rivers  as  are  not  national. 
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(ii.  c.  2,  §§  10, 12,  and  13)  that  iimocent  passage  through 
rivers  must  be  granted  has  not  been  recognised  by  the 
practice  of  the  States,  and  Bluntschli's  assertion  (§  314) 
that  such  rivers  as  are  navigable  from  the  open  sea 
must  in  time  of  peace  be  open  to  vessels  of  all  nations, 
is  at  best  an  anticipation  of  a  future  rule  of  International 
Law ;  it  does  not  as  yet  exist. 

As  regards  boundary  rivers  and  not-national  rivers 
running  through  several  States,  the  riparian  States^ 
can  regulate  navigation  on  such  parts  of  these  riveis 
as  they  own,  and  they  can  certainly  exclude  vessels  of 
non-riparian  States  altogether,  unless  prevented  there- 
from  by  virtue  of  special  treati^. 

§  178.  Whereas  there  is  certamly  no  recognised  prin- 
ciple of  free  navigation  on  national,  boundary,  and 
not-national  rivers,  a  movement  for  the  recognition  of 
free  navigation  on  international  rivers  set  in  at  the 
begioning  of  the  nineteenth  century.  Until  the  French 
Revolution  towards  the  end  of  the  eighteenth  century, 
the  riparian  States  of  such  rivers  as  are  now  caUed  inter- 
national riveis  could,  in  the  absence  of  special  treaties, 
exclude  foreign  vessels  altogether  from  those  parts 
which  ran  through  their  territory,  or  admit  them  under 
discretionary  conditions.  Thus,  the  river  Scheldt  was 
wholly  shut  up  in  favour  of  the  Netherlands  according 
to  Article  14  of  the  Peace  Treaty  of  Miinster  of  1648 
between  the  Netherlands  and  Spain.  The  develop- 
ment  of  things  in  the  contrary  direction  begins  with  a 
decree  of  the  French  Convention,  dated  November  16, 
1792,  which  opens  the  rivers  Scheldt  and  Mouse  to  the 
vessels  of  aU  riparian  States.  But  it  was  not  until 
the  Vienna  Congress^  in  1815  that  the  principle  of 
free  navigation  on  the  international  rivers  of  Europe 


^  See  below,  §  178a. 

'  Articles  106-117  of  the  Final  Aot  of  the  Vienna  Oongress;  see  Martenfl, 
-y.U.,  ii.  p.  427, 
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by  merchantmen  of  not  only  the  riparian  but  of  all 
States  was  proclaimed.  The  Congress  itself  gave 
HmreUcal  recognition  to  that  principle  in  making 
ammgements  ^  for  free  navigation  on  the  rivers 
Scheldt,  Mense,  Rhine,  and  on  the  navigable  tributaries 
of  the  latter — ^namely,  the  rivers  Neckar,  Maine,  and 
Moselle—itlthough  more  than  fifty  years  elapsed  before 
it  became  realised  in  practice,  in  1868,  and  even  then 
ia  a  somewhat  restricted  way.^ 

The  next  step  was  taken  by  the  Peace  Treaty  of 
Paris  of  1856,  which  by  its  Article  15  '  stipulated  free 
navigation  on  the  Danube  and  expressly  declared  the 
piinciple  of  the  Vienna  Congress  regarding  free  naviga- 
tion on  international  rivers  for  merchantmen  of  all 
nations  to  be  part  of  '  European  Public  Law/  A  special 
international  organ  for  the  regulation  of  navigation 
on  the  Danube  was  created,  the  so-called  European 
Danube  Commission. 

A  further  development  took  place  at  the  Congo  Con- 
ference at  Berlin  in  1884-1885,  since  the  General  Act  * 
of  this  Conference  provided  for  free  navigation  on  the 
livers  Congo  and  Niger  and  their  tributaries,  and  the 
creation  of  the  so-caUed  '  International  Congo  Commis- 
sion'  as  a  special  international  organ  for  the  regulation 
of  the  navigation  of  the  said  rivers.  But  this  Com- 
mission was  never  appointed. 

The  position  of  international  rivers  in  Europe  was 
reviewed  at  the  Peace  Conference  in  1919,  and  a  general 
convention  is  foreshadowed.  This  convention,  which 
IS  to  be  drawn  up  by  the  Allied  and  Associated 
Powers  and  approved  by  the  League  of  Nations,  is 

\  *  Rdglements  pour  la  libre  Navi- 
gation des  RiviireB';  see  Martens, 
-V.A,  ii.  p.  434. 

'  SeetiieConventioii  of  Mannheim 
of  October  17,  1868. 

*  See  Martens,  N.B.O,,  xv.  p.  776. 
The  documentB  oonoeming  naviga- 
tion on  the  Danabe  are  ooUeoted  by 


Sturdsa,  RecueUde  Documents  reUUif a 
a  la  lAberU  de  Navigatum  du  Danube 
(Berlin,  1904).  See  also  Demorgny, 
La  QueHion  du  Danube  (1911),  and 
Dungem  in  Z.I.,  xxvi.  (1916),  pp. 
610-662. 

*  See  Martens,  N,R,0.,  2nd  Ser, 
X.  p.  417. 
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to  specify  the  rivers  and  waterways  to  be  r^arded 
as  '  international/  and  is  to  provide  a  general  regime 
applicable  to  them.  Germany,  Austria,  and  Bulgaria 
have  agreed  to  accede  to  it.^  Fending  the  conclusion  of 
this  general  convention,  the  general  provisional  r^ime 
laid  down  in  the  Treaties  of  Peace  is  to  be  applied  to 
rivers  declared  by  them  to  be  '  intemationar  (other 
than  the  Rhine  and  the  Moselle),  subject  to  certain 
special  stipulations  in  the  case  of  particular  rivers.^ 
Among  rivers  and  waterwa]^  so  declared '  international ' 
are  parts  of  the  Elbe,  Moldau  (Ultava),  Oder,  Niemen, 
Danube,  Morava  (March),  Thaya  (Theiss),  Vistula, 
Pruth,  and  the  projected  Rhine-Danube  waterway.^  On 
them  the  nationals,  property,  and  flags  of  all  Powers 
are  to  be  treated  on  a  footing  of  perfect  equality.^ 
Charges  may  be  levied,  if  not  precluded  by  existing 
conventions ;  but  only  such  as  cover  equitably  the  cost 
of  maintaining  and  improving  the  conditions  of  naviga- 
tion. The  general  provisions  for  freedom  of  transit  ^ 
are  applicable  to  the  transit  of  vessels,  passengers,  and 
goods  on  these  waterways.  If  no  special  organisation 
has  been  set  up  for  the  control  of  the  waterway,  each 
ripariau  State  is  bound  to  remove  any  obstacle  or  danger 
to  navigation,  and  maintain  good  conditions  of  naviga- 
tion. No  riparian  State  may  undertake  works  of  a 
nature  to  impede  navigation  except  where  all  the  riparian 

^  Treaty  of  Peace  with  Qermany,  or  to  eonnect  two  naturally  navigftble 

Article  338 ;  Treaty  of  Peace  with  seotiona    of  the  same  river/     See 

Austria,  Article  299;  Treaty  of  Peace  Treaty   of    Peace    with    Qermany, 

with  Bulgaria,  Article  227.  Article  331 ;  Treaty  of  Peace  with 

'  See,  for  example,  Articles  331-  Austria,  Article  291 ;   Treaty  with 

353  of   the  Treaty  of  Peace  with  Poland,  Article    18;    Treaty  with 

Oerxnany.  Boumania,  Article  16. 

'  '  And  all  navigable  parts  of  these  *  See,    for    example,    Treaty   of 

river  systems  which  naturally  provide  Peace  with  Germany,  Artide  332. 

more  than  one  State  with  access  to  But  German  vessels  may  not  oairy 

the  sea,  with  or  without  tranship-  passengers    or    goods    by    regakr 

ment  from  one  vessel  to  another,  services  between  the  ports  of  ftoy 

together    with    lateral    canals   and  Allied  or  Associated  Power  without 

channels  constructed  either  to  dupli-  special  authority,  so   long  as  this 

oate  or  toimprove  nsturaUy navigable  restriction  remains  in  force, 

sections  of  the  specified  river  systems,  '  See  below,  §  568e. 
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States  (or  the  States  represented  on  the  special  organisa- 
tion, if  there  is  one)  agree  that  irrigation,  water-power, 
01  fisheries,  or  other  national  interests,  should  be  given 
priority  over  the  requirements  of  navigation.^ 

The  Rhine  and  Moselle  are  not  made  subject  to  the 
general  provisional  regime.  The  Convention  of  Mann- 
heim of  1868  is  to  continue  for  the  time  being  to  govern 
the  navigation  of  the  Rhine  and  Moselle,  but  subject 
to  important  modifications  introduced  by  the  Treaty  of 
Peace  with  Qermany.^  But  the  Central  Commission  set 
up  by  the  convention  ^  is  to  draw  up  and  submit  to  the 
Powers  now  represented  upon  it  a  project  of  revision  of 
the  convention,  to  which  Germany  has  agreed  to  accede. 

The  Peace  Conference  also  dealt  with  two  inter- 
national rivers  in  Africa — ^the  Congo  and  the  Niger. 
The  General  Act  of  the  Berlin  Congo  Conference  of 
February  26, 1885,  was  abrogated  by  a  convention  signed 
at  St  Germain  on  September  lO^  1919 ;  ^  but  the  old 
Article  I9  which  defined  the  area  within  which  the  trade 
of  all  nations  should  enjoy  complete  freedom,  has  been 
re-enacted,  and  new  rules  have  been  laid  down,  so  that 
the  orijpiial  or  acceding  parties  to  the  new  convention 
should  enjoy  the  full  benefit  in  practice  of  that  freedom 
of  navigation  on  the  Congo,  Niger,  and  their  tributaries 
which  was  declared  by  the  General  Act. 

Side  by  side  with  these  general  treaties,  which  recog- 
nise free  navigation  on  international  rivers  in  Europe 
and  Africa,  stand  treaties  ^  of  several  South  American 
States  with  other  States  concerning  free  navigation 
for  merchantmen  of  all  nations  on  a  number  of  South 
American  rivers.    And  the  Arbitration  Court,  sitting  in 

'  See  Treaty  of  Peaoe  with  €kr-  '  The  memberahip  of  this  Com- 

many,  ArtioleB  336-337.    Complainta  mlBsion  has  been  varied  by  Article 

Qoder  tiieee  two  artioles  are  to  be  355. 

heard  by  a  tribunal  to  be  inatitated  *  Treaty    Ser.    No.     18    (1019), 

for  tiie  pnrpoBe  by  the  League  of  Cmd.  477. 

Hations.  *  See  Taylor,  1 288,  and  Moore,  i. 


■  See  Artiolet  854-362.  1 131,  pp.  630-651. 
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Paris,  in  the  case  of  the  boundary  dispute  between 
Great  Britain  and  Venezuela,  decided  in  1899  in  favour 
of  free  navigation  for  merchantmen  of  aU  nations  on 
the  rivers  Amakourou  and  Barima.^ 

Thus  the  principle  of  free  navigation,  which  is  a 
settled  fact  as  regards  all  European  and  some  African 
international  rivers,  becomes  more  and  more  extended 
over  all  other  international  rivers  of  the  world.  But 
when  several  writers  maintain  that  free  navigation  on 
all  international  rivers  of  the  world  is  already  a  recog- 
nised rule  of  the  Law  of  Nations,  they  are  decidedly 
wrong,  although  such  a  universal  rule  will  certainly  be 
proclaimed  in  the  future.  There  can  be  no  doubt  that 
as  regards  the  South  American  rivers  the  principle  is 
recognised  by  treaties  between  a  small  number  of  Powers 
only.  And  there  are  examples  which  show  that  the 
principle  is  not  yet  universally  recognised.  Thus  by 
Article  4  of  the  Treaty  of  Washington  of  1854  between 
Great  Britain  and  the  United  States  the  former  grants 
to  vessels  of  the  latter  free  navigation  on  the  river  St. 
Lawrence  as  a  revocable  privilege,  and  Article  26  of  the 
Treaty  of  Washington  of  1871  stipulates  for  vessels  of 
the  United  States,  but  not  for  vessels  of  other  nations, 
free  navigation  '  for  ever '  on  the  same  river.^ 

However  this  may  be,  the  principle  of  free  naviga- 
tion involves  a  provision  that  vessels  of  all  nations  must 
be  admitted  without  payment  of  any  dues  whatever  other 
than  dues  levied  upon  all  navigating  vessels  for  expenses 
incurred  by  the  riparian  States  for  such  improvements 
of  the  navigability  of  rivers  as  embankments,  break- 
waters, and  the  like,  and  for  maintaining  good  condi- 
tions of  navigation.^    This  has  been  expressly  recog- 

^  Martens,  N,R.G.,  2nd  Ser.  xxix.  '  As  resards  the  qnestion  of  levy* 

p.  587.  ing  dues  Tor  navigation  of  the  rivers 

'  See    Wharton,    i.    pp,    81-83 ;  Rhine  and  Elbe  prior  to  theTreatiefl 

Moore,  i.  §  131,  p.  631 ;  and  HaU,  of  Peace  of  1919,  see  Amdt  in  Z,V., 

§  39.  iy.  (1910),  pp.  20S-229. 
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nised  in  the  general  provisional  regime  adopted  by 
the  Treaties  of  Peace. 

§  178a.  Apart  from  navigation  on  rivers,  the  question  utiiiBa- 
of  the  utilisation  of  the  flow  of  rivers  is  of  importance.^  F^of  ^ 
With  regard  to  national  rivers,  the  question  cannot  ^»^«"' 
indeed  be  raised,  since  the  local  State  is  absolutely  un- 
hindered in  the  utilisation  of  the  flow.  But  the  flow 
of  not-national,  boundary,  and  international  rivers  is 
not  within  the  arbitrary  power  of  one  of  the  riparian 
States,  for  it  is  a  rule  of  International  Law  ^  that  no 
State  is  allowed  to  alter  the  natural  conditions  of  its 
own  territory  to  the  disadvantage  of  the  natural  con- 
ditioDB  of  the  territory  of  a  neighbouring  State.  For 
this  reason  a  State  is  not  only  forbidden  to  stop  or  to 
divert  the  flow  of  a  river  which  runs  from  its  own  to  a 
neighbouring  State,  but  likewise  to  make  such  use  of 
the  water  of  the  river  as  either  causes  danger  to  the 
neighbouring  State  or  prevents  it  from  making  proper 
use  ^  of  the  flow  of  the  river  on  its  part.  Since,  apart 
from  special  treaties  between  neighbouring  countries 
concerning  special  cases,  there  are  neither  customary 
nor  conventional  detailed  rules  of  International  Law 
concemmg  this  subject,  the  Institute  of  International 
Uw,  at  its  meeting  at  Madnd^  in  1911,  adopted  a 
'R^ementation  intemationale  des  Gours  d'eau  inter- 
nationaux  au  point  de  vue  de  leurs  Forces  motrices  et 
de  leur  Utilisation  industrielle  et  agricole,^  for  the  con- 
sideration of  the  several  States  and  any  such  action  as 
they  might  think  fit. 

The  general   provisional   regime   adopted   by   the 

*  The  work  of  Sohulthess,  Dcu  p.  208 — between  Great  Britain  and 
w^muUibnoie  Wtiuerreeht  (1915),  is  the  United  States  conoeming  the 
mott  valuable  on  this,  as  on  every  utilisation  of  the  boundary  waters 
o^r  question  oi  International  Iaw  between  the  United  States  and 
conoeming  territorial  waters.  Canada. 

*  See  above,  §  127. 

*  See,  for  instance,  the  Treaty  of  *  See  Awnuaire,  xxiv.  (1911),  p. 
Wuhiogton  of  January  11,  1909—  305.  See  also  Bar  in  R,0,,  zvii. 
Martens,    K.R.O,,    3id    Ser.    iv.,  (1910),  pp.  281-288. 
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TieatieB  of  Peace  for  intematioiial  rivers  containa— as 
has  already  been  mentioned  (see  above  §  178) — a  pro- 
vision that  no  riparian  State  may  undertake  any  works 
of  a  nature  to  impede  navigation  in  the  international 
section,  unless  all  the  riparian  States  (or  all  the  States 
represented  on  the  International  Conmiission,  if  there 
is  one)  agree  that  rights  of  irrigation,  water-power, 
fisheries,  or  other  national  interests  should  be  given 
priority  over  the  requirements  of  navigation.^  But 
U  from  thfa,  .Tfroa.  sp^i.1  ^pTtion.  in  the 
treaties  dealing  with  particular  cases,  no  steps  have  as 
yet  been  taken  to  give  effect  to  the  recommendations 
of  the  Institute. 


IV 


LAKES  AND  LAND-LOCKED  SEAS 

Vftttel,  L  §  294~HaU,  §  SS—Phillimore,  i.  §§  206.206a— Twias,  i.  §  181- 
Halleok,  I  pp.  181-192— Moore,  i.  §§  136-143— Henhey,  Nos.  107198- 
BluntMhli,  §  316— Hartmann,  §  68— Heffber,  §  76— GftratheodoEy  in 
HoUzendarf,  ii.  pp.  378-386— Gardfl,  §§  20-21— Liszt,  §  9— UllmAim, 
|§  88  and  106— Bonfils,  Nob.  496-606— Detpagnet,  No.  407— MArignhM, 
ii.  687-696— Pradier-FodM,  ii.  Noa.  640-649- Nys,  i.  pp.  488-491- 
GalYO,  i.  §§  301,  373,  374,  383— Fioro,  ii  Nos.  811-813,  and  Code,  Nos. 
284  and  1006— Martens,  i.  §  100— Rivier,  i.  pp.  143-146,  280— Miw^heff, 
La  Mer  Noire  et  le$  DAfn>Ua  de  OonaUmtniopU  (1901)— SahaltheBs, 
Da$  nUemcUionaU  WoMerrecfU  (1916)— Hunt  in  A.J,,  iv.  (1910),  pp. 
286-318. 

Lakes  and     §  179.  Theory  and  practice  agree  upon  the  rule  that 
]^^     such  lakes  and  land-locked  seas  as  are  entirely  enclosed 
s«*j8*f*«  by  the  land  of  one  and  the  same  State  are  part  of  the 
of  Bi-      territory  of  this  State.    Thus  Lake  Windermere  is  part 
§221^     of  British  territory,  and  the  Lake  of  Como  is  Italian 
territory.    As  regards,  however,  such  lakes  and  land- 
locked seas  as  are  surrounded  by  the  territories  of  several 
States,  no  unanimity  exists.    The  majority  of  writers 
consider  these  lakes  and  land-locked  seas  parts  of  the 

^  See  Treaty  of  Peaoe  with  Oermany,  Article  337. 
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SDiroandiiig  teiritoiieB,  but  several^  dissent,  asserting 
that  these  lakes  and  seas  do  not  belong  to  the  riparian 
States,  but  are  free  like  the  open  sea.  The  practice  of 
the  States  seems  to  favour  the  opinion  of  the  majority 
of  writers,  for  special  treaties  frequently  arrange  what 
portions  of  such  lakes  and  seas  belong  to  each  of  the 
riparian  States.^  Examples  are:  The  Lake  of 
Coimtance,^  which  is  surrounded  by  the  territories  of 
Germany  (Baden,  Wiirtemberg,  Bavaria),  Austria,  and 
Switzerland  (Thurgau  and  St.  GkJl);  the  Lake  of 
Geneva,  which  belongs  to  Switzerland  and  France ;  the 
Lakes  of  Huron,  Erie,  and  Ontario,  which  belong  to  the 
British  Dominion  of  Canada  and  the  United  States.^ 

§  180.  Ixk  analogy  with  so-called  international  rivers,  sooaUad 
such  lakes  and  land-locked  seas  as  are  surrounded  by  ^^^ 
the  territories  of  several  States  and  are  at  l^e  sameL^«>aod 
time  navigable  from  the  open  sea,  are  called  '  inter*  looked 
national     lakes    and    land-locked    seas/     However,  ^^^ 
although  some  writers  ^  dissent,  it  must  be  emphasised 
that  hitherto  the  Law  of  Nations  has  not  recognised 
the  principle  of  free  navigation  on  such  lakes  and  seas. 
The  only  case  in  which  such  free  navigation  is  stipulated 
is  that  of  the  lakes  within  the  Congo  district.^    But 


'  8ee,formttftiioe,CUvo,  i.  §901; 
Oufttheodory    in    ffoUzendorff,    ii. 

*  Afl  regards  the  utilisation  d  the 
flow  of  snob  lakes  and  seas,  the  same 
u  ^atid  as  that  oonoerning  the  utilisa- 
tion of  the  flow  of  rivers.  See  above, 
Sl78a. 

*  See  Stoffel,  Die  FUcherei'Ver- 
^dlhuiae  des  Boderuees  tuUer  hutm- 
derer  JSeruckaieJUigtmg  der  an  ihm 
heMehenden  ffoheUtrechie  (1906). 

*  As  regards  jurisdiotion,  fisheries, 
snd  navigation  on  the  Canadian- 
Amerioan  lakes,  see  Moore,  i.  §§  ISO- 
143,  and  OaUahan,  The  Neutrality 
of  iht  American  Lakes  and  AnglO' 
American  lUlalioruilS&S).  It  would 
be  wrong  to  oonsider  these  lakes 
neutralised,  because  the  agreement 


made  by  an  exchange  of  Notes 
between  Great  Britain  and  the  United 
States  on  April  28  and  29,  1817,  does 
not  stipulate  neutralisation,  but  only 
limits  the  number  of  war- vessels  to 
be  kept  on  the  lakes  by  the  two 
(Governments.     See  Moore,  i.  §  143. 

*  See,  for  instance,  Rivier,  i.  p. 
230;  Oaratheodory  in  ffoUzendorff, 
ii.  p.  378 ;  Calvo,  i.  §  301. 

'  Article  16  of  the  General  Act  of 
the  Congo  Conference — see  Martens, 
N.R,0.,  2nd  Ser.  x.  p.  417~by 
which  free  navigation  was  originally 
stipulated,  was  abrogated  by  the 
convention  signed  at  St.  Germain 
on  September  10,  1919  (Treaty  Ser. 
No.  18  (1919),  Cmd.  477),  but  the 
free  navigation  of  these  lakes  is 
provided  for  in  the  new  convention. 
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there  is  no  doubt  that  in  a  near  future  this  principle  will 

be  recognised,  and  practically  all  so-called  international 

lakes  and  land-locked  seas  are  actually  open  to  merchanlr 

men  of  all  nations.    Good  examples  of  such  international 

lakes  and  land-locked  seas  are  the  above-named  Lakes 

of  Huron,  Erie,  and  Ontario. 

The  Gas-      §  181.  It  is  of  interest  to  give  a  few  details  as  to  the 

^thT  position  of  the  Caspian  Sea  and  the  Black  Sea  before 

^^      the  World  War. 

Sea. 

The  Caspian  Sea,  which  was  surrounded  by  Russian 
and  Persian  territory,  belonged  in  part  to  Russia  and 
in  part  to  Persia,  and  navigation  was  regulated  by  Article 
5  of  the  Russo-Persian  Treaty  of  Gulistan  ^  of  October 
12,  1813,  and  by  Article  8  of  the  Russo-Persian  Treat)' 
of  Tourkmantschai  ^  of  February  22,  1828.  By  these 
stipulations  a  distinction  was  drawn  between  merchant- 
men and  vessels  of  war.  Navigation  was  open  to  the 
merchantmen  of  both  Powers;  Russian  vessels  were 
admitted  to  cabotage  (see  below,  §  579)  on  the  Persian 
coasts  and  Persian  vessels  on  the  Russian  coasts.  But 
Russia  alone  had  the  right  to  maintain  vessels  of  war 
on  the  Caspian  Sea. 

The  Black  Sea  was  a  land-locked  sea  which  was  un- 
doubtedly wholly  a  part  of  Turkish  territory  as  long  as 
the  enclosing  land  was  all  Turkish,  and  as  long  as  the 
Bosphorusand  the  Dardanelles,  the  approach  to  the  Black 
Sea,  which  were  exclusively  part  of  Turkish  territory,  were 
not  open  for  merchantmen  of  all  nations.  But  matters 
changed  when  Russia,  Roumania,  and  Bulgaria  became 
littoral  States.  It  was  wrong  to  maintain  that  the 
Black  Sea  then  became  part  of  the  territories  of  the  four 
States,  for  the  Bosphorus  and  the  Dardanelles,  although 
belonging  to  Turkish  territory,  were  nevertheless  parts 
of  the  Mediterranean  Sea,  and  were  open  to  merchant- 

^  See  Martens,  N.B.,  iv.  p.  89. 

'  See  Martens,  N,B,f  vii.  (iL)  p.  664. 
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men  of  all  natiosB.  The  Black  Sea  consequently  became 
part  of  the  open  sea^  and  was  not  the  property  of 
any  State.  Article  11  of  the  Peace  Treaty  of  Paris,* 
1856,  neutralised  the  Black  Sea,  and  declared  it  open  to 
merchantmen  of  all  nations,  but  interdicted  it  to  men- 
of-war  of  the  littoral  as  well  as  of  other  States,  admit- 
ting only  a  few  Turkish  and  Russian  public  vessels  for 
the  service  of  their  coasts.  But  although  the  neutralisa- 
tion was  stipulated  'formally  and  in  perpetuity,^  it 
lasted  only  till  1870.  In  that  year,  during  the  Franco- 
German  War,  Russia  shook  off  the  restrictions  of  the 
Treaty  of  Paris,  and  the  Powers  assembled  at  the  Con- 
ference of  London  signed,  on  March  13, 1871,  tiie  Treaty 
of  London,'  by  which  the  neutralisation  of  the  Black 
Sea  and  the  exclusion  of  men-of-war  therefrom  were 
abolished.  But  the  right  of  the  Porte  to  forbid  foreign 
men-of-war  passage  through  the  Dardanelles  and  the 
Bosphorus  ^  was  upheld  by  that  treaty,  as  was  also  free 
navigation  for  merchantmen  of  all  nations  on  the  Black 
Sea. 

Owing  to  the  uncertain  situation  in  the  Middle  East, 
and  in  particular  the  position  in  Russia,  it  is  not  at 
present  possible  to  make  any  statement  as  to  the  status 
of  the  Caspian  and  Black  Seas  since  the  conclusion  of 
the  World  War. 
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WestUke,  i.  pp.  338-349— I^wrenoe,  §  90,  and  SaMy$,  pp.  37-146~Plulli- 
moro,  i.  §§  99a  and  207— Moore,  ill.  §§  336-371— Hershey,  No.  201— 
Garatheodory  in  Holizendorfft  ii.  pp.  386-405— liszt,  §  27— UUmann, 
§  106— Bonfila,  Noe.  611-515— Despagnet,  No.  418— M^rignhao,  ii.  pp. 
597-605— Pradier-Fod6r6,  ii.  Nob.  658-660— Nys,  i.  pp.  516-539— Riyier, 
I  §  16— OalTO,  i.  §§  376-380— Fiore,  OocUy  Noa.  988-992— Martens,  0. 

^  See  below,  f  252.  '  See  Martens,  N.R.O.,  xviii.  p. 

303. 
*  See  Martens,  N.B.G.,  xv.  p.  775.  «  See  below,  i  197. 
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f  59— Sir  Travels  Twiae  in  R,L,  vii.  (1875),  p.  682,  xiv.  (1882),  p.  672, 
ZYiL  (1885),  p.  615  — Holland,  Sbudie;  pp.  270-293 ->AB8«r  in  R.L^ 
zz.  (1888),  p.  629--BaBtamante  in  R.L,  zzvii.  (1895),  p.  112— Bossignol, 
Lk  Canal  de  Suez  (1898)— Gamand,  Auie  mr  U  S^pme  jundigve  du 
Canal  de  Suez  (1899)--€harle8-Roux,  L'iMhme  et  le  Canal  de  JSuez  (1901) 
— Othalom,  Der  Suexhanal  (1905) — ^Miiller-Hesnmer,  Der  Panamakanal 
m  der  PolUik  der  Vereinigten  Staaten  (1909)— Arias,  The  Panama  Canal 
(1911)  — Catellani,  JR  CanaU  di  Panama  (1918)  —  BTmaa-Varilla, 
Panama  (1913)  —  Dedreux,  Der  Suetkanal  im  iniemcUionalen  Reekie 
(1913)— Oeorgi  Dufoor,  Urkvndm  tut  GeechiefUe  dee  SuezhanaU  (1913) 
— ^Lann,  Die  IiUematumalieiertmg  der  Meerengen  vnd  KanSle  (1918)— 
Hains,  Davis,  Knapp,  Olney,  Wambangh,  and  Kennedy  in  ^./.,  iii. 
(1909),  pp.  354  and  885,  iv.  (1910),  p.  314,  v.  (1911),  pp.  298,  615, 
620— Lehmann  in  iT./.,  xxiii.  (1913),  pp.  46-102— Baty  in  Jahrbmk 
dee  rmierreckU,  I  (1913),  pp.  458*480  — Diena  in  Z.L,  zxv.  (1915), 
pp.  14-22. 


Canals  §  182.  That  canals  are  parts  of  the  territories  of  the 
perty  of  respective  territorial  States  is  obvious  from  the  fact 
SfeS^*"  that  they  are  artificially  constructed  waterways.  And 
there  ought  to  be  no  doubt  ^  that  all  the  rules  regarding 
rivers  must  analogously  be  applied  to  canals.  The 
matter  would  need  no  special  mention  at  all  were  it 
not  for  the  interoceanic  canals  which  were  constructed 
during  the  second  half  of  the  nineteenth  century  or  are 
contemplated  in  the  future.  As  regards  one  of  these, 
the  Corinth  Canal,  which  connects  the  Gulf  of  Corinth 
with  the  Gulf  of  iEgina,  there  is  not  much  to  be  said. 
It  is  entirely  within  the  territory  of  Greece,  and  although 
the  canal  is  kept  open  for  navigation  to  vessels  of  all 
nations,  Greece  exclusively  controls  the  navigation 
thereof. 
The  Suez  §  183.  The  most  important  of  the  interoceanic  canals 
is  that  of  Suez,  which  connects  the  Red  Sea  with  the 
Mediterranean.  Already  in  1838  Prince  Mettemich 
gave  his  opinion  that  such  a  canal,  if  ever  made,  ought 
to  become  neutralised  by  an  international  treaty  of  the 
Powers,  and  as  early  as  1856,  before  the  commencement 
of  the  building  of  the  canal,  Lesseps  made  proposals  for 

^  See,  however,  Holland,  Siudieef  p.  SS78. 
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its  neutealisation.  When,  in  1869,  the  Suez  Canal  was 
opened,  jonsts  and  diplomatists  at  once  discussed  what 
means  could  be  found  to  secure  free  navigation  upon  it 
for  vessels  of  all  kinds  and  all  nations  in  time  of  peace  as 
weQ  as  of  war.  In  1875  Sir  Tiavers  Twiss  ^  again  pro- 
posed the  neutralisation  of  the  canal,  and  in  1879  the 
Institate  of  International  Law  gave  its  vote  '  in  favour 
of  the  protection  of  free  navigation  on  the  canal  by  an 
intemational  treaty.  In  1883  Great  Britain  proposed 
m  intemational  conference  to  the  Powers  for  the  pur- 
pose of  neutralising  it,  but  it  took  several  years  bdore 
an  agreement  was  achieved.  This  was  done  by  the 
Convention  of  Constantinople'  of  October  29,  1888, 
between  Great  Britain,  Austria-Hungary,  France,  Ger- 
many, Holland,  Italy,  Spain,  Russia,  and  Turkey.  This 
treaty  comprises  seventeen  articles,  the  more  important 
*pl«oJ.£  which  a»th.followu«: 

(1)  The  canal  is  open  in  time  of  peace  as  well  as  of 
war  to  merchantmen  and  men-of-war  of  all  nations.  No 
attempt  to  restrict  this  free  use  of  the  canal  is  allowed 
ia  time  either  of  peace  or  of  war.  The  canal  can  never 
be  blockaded  (Article  1). 

(2)  In  time  of  war,  even  if  Turkey  is  a  belligerent, 
no  act  of  hostihty  is  allowed  either  inside  the  canal  itself 


'  8ee  /{./.,  vii.  pp.  682-694. 

'  See  Annuairej  iii.  And  iv.,  voL  i. 
p.  349. 

*  See  Martena,  N.R,0.,  2iid  8er. 
XV.  p.  057.  It  must,  however,  be 
meotioned  thftt  Great  Britain  beeame 
ik  party  to  the  Convention  of  Con- 
Btantinople  under  the  reservation 
that  its  terms  should  not  be  brought 
into  operation  in  so  far  as  they 
▼eie  not  compatible  with  the 
transitory  and  exceptional  condition 
in  which  Egypt  was  put  for  the  time 
being  in  consequence  of  her  occupa- 
tion by  British  forces,  and  in  so  far 
aa  tbey  might  fetter  the  liberty  of 
action  of  the  British  Government 
daring  the  ooonpation  of  Egypt. 
But  Article  6  of  the  Declaration 


respecting  Egypt  and  Morocco  signed 
at  London  on  April  8,  1904,  by 
Great  Britain  and  France  (see  PorL 
Papers,  France,  No.  1  (1004),  p.  0), 
did  away  wiUi  this  reservation, 
since  it  stipulated  that :  '  In  order, 
to  ensure  the  free  passage  of  the 
Suez  Canal,  His  Britannic  Majesty's 
Government  declare  that  they  adhere 
to  the  stipulations  of  the  l>eaty  of 
October  29,  1888,  and  that  they 
agree  to  their  being  put  in  force. 
The  free  passage  of  the  canal  being 
thus  guaranteed,  the  execution  of  the 
last  sentence  of  paragraph  1  as  well 
as  of  paragraph  2  of  Article  8  of  that 
Treaty  v^U  remain  in  abeyance.' 
(See  Holland,  Studies,  p.  293,  and 
Westlake,  i.  p.  345.) 
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or  within  three  sea  miles  from  its  ports.  ^  Men-of-war 
of  the  belligerents  have  to  pass  through  the  canal  without 
delay.  They  may  not  stay  longer  than  twenty-foar 
hours,  a  case  of  absolute  necessity  excepted,  within  the 
harbours  of  Fort  Said  and  Suez,  and  twenty-four  hours 
must  intervene  between  the  departure  from  those 
harbours  of  a  belligerent  man-of-war  and  a  vessel  of 
the  enemy.  Troops,  munitions,  and  other  war  material 
may  neither  be  shipped  nor  unshipped  within  the  canal 
and  its  harbours.  All  rules  regarding  belligerents'  men- 
of-war  are  likewise  vaUd  for  their  prizes  (Articles  4, 5, 6). 

(3)  No  men-of-war  are  allowed  to  be  stationed  inside 
the  canal,  but  each  Power  may  station  two  men-of-war 
in  the  harbours  of  Fort  Said  and  Suez.  Belligerents, 
however,  are  not  allowed  to  station  men-of-war  in  these 
harbours  (Article  7).  No  permanent  fortifications  are 
allowed  in  the  canal  (Article  2). 

(4)  The  signatory  Fowers  are  obliged  to  notify  the 
treaty  to  others  and  to  invite  them  to  accede  thereto 
(Article  16). 

On  December  18,  1914,  Great  Britain  proclaimed  a 
protectorate  over  Egypt,  aiid  by  the  Treaties  of  Peace 
Germany^  and  Austria*  have  consented,  and  Turkey 
will  consent,  to  the  transfer  to  the  British  Government 
of  the  powers  conferred  by  the  Suez  Canal  Convention 
upon  the  Sultan. 


*  In  1914,  during  the  World  War, 
the  question  arose  whether,  since  no 
hostilities  might  be  committed  either 
inside  the  Suez  Canal  or  within  three 
miles  of  its  ports,  enemy  merchant- 
men  were  entitled  to  regard  the  har- 
bours of  the  Canal  as  neutral  ports, 
offering  them  an  asylum  for  the  whole 
war.  A  number  of  German  mer- 
chantmen, which  were  at  Port  Said 
and  Suez  at  the  outbreak  of  the  war, 
refused  to  leave  the  canal  in  spite  of 
the  offer  of  a  free  pass.  Since  they 
declined  to  leave,  they  were  taken 
outside  the  limits  of  the  ports  of  the 
canal,  and  outside  territorial  waters, 


and  were  then  captured  on  the  high 
seas  by  British  cruisers.  The  British 
Prize  Court  in  E^t  condemned 
them,  and  the  Privy  Council  oon* 
firmed  the  condemnation.  See  The 
PindoB,  Ileigolandt  and  Bo&ioek  (1  B. 
and  C.  P.C.  248, 2  B.  and  C.  P.C.  146) : 
T?he  OtOe^feU,  Bdrenfeh,  and  Derf- 
linger  (1  B.  and  CP.C.  102, 122, 2  B. 
and  CP.C.  36);  ff.M.  Procurator 
V.  DetUBchea  KohUn  Depot  (2  B.  and 
CP.a  439,  3  B.  and  C.P.C.  265); 
The  Sudmark  (No.  2)  (2  B.  and 
CP.O.  473). 

*  Article  162. 

'  Article  107. 
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§183a.  The  Kiel  Canal,  which  connects  the  Baltic  The  Kiel 
with  the  North  Sea,  was  constructed  by  Germany, 
maiQly  for  strategic  purposes.  It  runs  wholly  through 
Gennan  territory,  and  before  the  World  War,  although 
Gennany  in  fact  kept  it  open  to  vessels  of  other  nations, 
she  controlled  navigation,  and  could  at  any  time  have 
closed  it  to  them,  apart  from  any  special  treaty  relations. 
But  by  Articles  380-386  of  the  Treaty  of  Peace  with 
Gennany,  it  is  provided  that  the  canal  and  its  approaches 
slmll  be  maintained  free  and  open  to  the  vessels  of 
commerce  and  of  war  of  all  nations  at  peace  with  Ger* 
many  on  terms  of  entire  equality,  and  that  only  such 
charges  shall  be  levied  as  are  intended  to  cover  in  an 
equitable  manner  the  cost  of  maintaining  or  improv- 
ing the  conditions  of  navigation.  Germany  is  bound  to 
ensure  that  good  conditions  are  maintained,  to  remove 
any  obstacle  or  danger  to  navigation,  and  to  refrain 
from  works  of  a  nature  to  impede  it.  The  League  of 
Nations  is  to  institute  a  '  jurisdiction '  to  hear  disputes 
as  to  the  interpretation  of  these  articles,  and  com- 
plaints of  their  violation ;  but  small  questions  are  to 
be  determined  in  the  first  instance  by  a  local  authority 
at  Kiel. 

§  184.  Already  in  1850  Great  Britain  and  the  United  The 
States,  in  the  Clayton-Bulwer  Treaty  ^  of  Washington,  ^^ 
bad  stipulated  the  free  navigation  and  neutralisation  of 
a  canal  between  the  Pacific  and  the  Atlantic  Ocean 
proposed  to  be  constructed  by  the  way  of  the  river  St. 
Juan  de  Nicaragua  and  either  or  both  of  the  lakes  of 
Nicaragua  and  Managua.  In  1881  the  building  of  a 
canal  through  the  Isthmus  of  Panama  was  taken  in 
band,  but  in  1888  the  works  were  stopped  in  conse- 
quence of  the  financial  collapse  of  the  company  under- 

^  See  Martens,  ^.i2.0^.,  XV.  p.  187»  was  also  to  be  applied  to  a  pro- 
and  Moore,  iii.  §|  351-365.  Aooord-  posed  canal  through  the  Isthmus  of 
ing  to   its   Article    8   this  treaty      Panama. 
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taking  its  construction.  After  this  the  United  States 
came  back  to  the  old  project  of  a  canal  by  the  way  of 
the  river  St.  Juan  de  Nicaragua.  For  the  eventuality 
of  the  completion  of  this  canal,  Great  Britain  and  the 
United  States  signed,  on  February  5,  1900,  the  Con- 
vention of  Washington,  which  stipulated  free  naviga- 
tion on,  and  neutralisation  of,  the  proposed  canal  in 
analogy  with  the  Convention  of  Constantinople,  1888/ 
regarding  the  Suez  Canal.  This  convention  was  not 
ratified,  because  the  Senate  made  amendments  which 
Great  Britain  could  not  accept. 

In  the  following  year,  however,  on  November  18, 
1901,  another  treaty  was  signed  and  afterwards  ratified. 
This  so-called  Hay-Pauncef  ote  Treaty  ^  applies  to  a 
canal  between  the  Atlantic  and  Pacific  Oceans,  by  what- 
ever route  may  be  considered  expedient,  and  super- 
sedes the  Qayton-Bulwer  Treaty.  Under  it  the  United 
States  has  the  exclusive  right  of  providing  for  the 
regulation  and  management  of  the  canal,  and  a  number 
of  rules,  substantially  as  embodied  in  the  Suez  Canal 
Convention,  are  adopted  '  as  the  basis  of  the  neutralisa- 
tion *  of  the  canal.  It  is  to  be  free  and  open  to  the 
vessels  of  commerce  and  of  war  of  all  nations  observing 
these  rules  on  temtis  of  entire  equahty ;  ^  it  is  never  to 
be  blockaded,  nor  shall  any  right  of  war  be  exerdised 


^  See  Moore,  iii.  §§  366-368. 

'  This  provision  that  the  oanal  ia^ 
to  be  free  and  open  to  the  vessels  of 
all  nations  '  on  terms  of  entire  equal- 
ity, so  that  there  shall  be  no  dis- 
crimination against  any  snoh  nation, 
or  its  citizens  or  subjects,  in  respect 
of  the  conditions  or  charges  of  traffic, 
or  otherwise,'  was  held  by  the  British 
Cbvemment  to  be  violated  by  the 
fifth  section  of  the  Panama  Canal  Act 
of  August  24,  1912,  which  gave  pre- 
ferential treatment  to  the  vessels  of 
the  United  States.  Thus  arose  the 
lengthy  'Panama  Oanal  Conflict,' 
which  was  amicably  settled  through 


the  passage  of  new  legislation  in  1914. 
The  literature  upon  it  was  yei7 
voluminous.  SeePaW.  Papers,  Misc., 
No.  12  (1912),  Od.  6451;  Oppen- 
heim.  The  Panama  Carnal  Coifid 
(2nd.  ed.  1913) ;  Richards,  The  Pan- 
ama Oatiol  Controversy  (1913) ;  Root, 
TU  Obligations  qf  the  United  Statu 
as  to  Panama  Canal  ToUs  (1913); 
and  articles  in  the  Laiw  Magaaim 
and  Review,  xxxviU.  (1912-1913), 
A.J.,  vi.  (1912),  and  vii.  (1913), 
iB./.,  2nd  Ser.  xiv.  (1912),  ^.F.,vi. 
(1913),  Z,L,  zxiii.  (1913),  Jakrinieh 
fUr  Vdlkerrecht,  i.  (1913),  and  the 
Proceedings  qf  the  Amerioan  Society 
<lf  IntematiomU  Law,  vii.  (1913). 
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or  any  act  of  hostilily  be  committed  within  it.  The 
United  States  is,  however,  at  liberty  to  maint^iin  such 
military  police  along  the  canal  as  may  be  necessary  to 
protect  it  against  lawlessness  and  disorder.  ^  The  transit 
of  belligerent  vessels  and  prizes  through  the  canal  is 
to  be  effected  with  the  least  possible  delay,  and  they 
may  not  revictual,  or  take  any  stores,  except  so  isx 
as  may  be  strictly  necessary.  No  belligerent  is  to 
onbark  or  disembark  troops  or  munitions  of  war  in  the 
canal,  or  in  the  waters  within  three  marine  miles  of 
either  end  of  it.  A  belligerent  war  vessel  may  not 
remain  in  such  waters  for  more  than  twenty-four  hours 
at  any  one  time,  except  in  distress,  and  may  not  depart 
within  twenty-four  hours  &om  the  departure  of  a  war 
vessel  of  the  other  belligerent.  All  works  necessary  to 
the  construction,  operation,  and  maintenance  of  the 
canal  are  to  enjoy  immunity  from  attack  and  injury  in 
time  of  war  as  in  time  of  peace. 

On  November  18,  1903,  the  so-called  Hay-Varilla 
Treaty  ^  was  concluded  between  the  United  States  and 
the  new  Bepublic  of  Panama,  according  to  which,  on 
the  one  hand,  the  United  States  guarantees  and  will 
maintain  the  independence  of  the  RepubUc  of  Panama, 
and,  on  the  other  hand,  the  Republic  of  Panama  grants  ^ 
to  the  United  States  in  perpetuity  for  the  construction, 
administration,  and  protection  of  a  canal  between  Colon 
and  Panama  the  use,  occupation,  and  control  of  a  strip 
of  land  required  for  the  construction  of  the  canal,  and, 
further,  of  land  on  both  sides  of  the  canal  to  the  extent 
of  five  miles  on  either  side,  with  the  exclusion,  however, 
of  the  cities  of  Panama  and  Colon  and  the  harbours 

^  The  question  whether  the  United  t.  (1911),  pp.  298,  610,  620. 

States  had  a  right  to  fortify  the  *  See  Martens,  N.R.O.,  2nd  Ser. 

Panama  Oaoal  was  much  discussed  xzzi.  p.  599. 

before  the  World  War.    See  Hains  '  That  this  grant  is  really  oession 

and  BaTis  in  A.J.^  iii.  (1909),  pp.  all  but  in  name,  was  pointed  ont 

354-394  and  pp.  885-906,  and  Olney,  above,  %  171  (4) ;   see  also  below, 

Wunbangh,  and  Kennedy  in  A.J.^  §  216. 
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adjacent  to  these  cities.  AccordiBg  to  Article  18  of 
this  treaty  the  canal  and  the  entrance  thereto  shall  be 
neutral  in  perpetuity,  and  shall  be  open  to  vessels  of  all 
nations  as  stipulated  by  Article  3  of  the  Hay-Pauncef ote 
Treaty. 

The  Panama  Canal  was  opened  in  1914,^  and  rules  for 
its  operation  and  navigation  were  issued  by  the  United 
States.  After  the  outbreak  of  the  World  War,  on 
November  13, 1914,  a  proclamation  was  issued  prescrib- 
ing rules  for  its  use  by  belligerent  vessels^^  and  when 
the  United  States  had  entered  the  war  a  further  pro- 
clamation was  issued  on  May  23, 1917.^ 
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OrotiaB,  ii.  o.  3,  §§  9-l$^-Vattel,  i.  §§  287-290— HaU,  §§  41.42— Westlake,  i. 
pp.  187-196— Lawrence,  §  87— PhilUmore,  i.  §§  197-201— Twiae,  i.  §§  144, 
190-192— HaUeok,  i.  pp.  167-179- Taylor,  §§  247-250— Walker.  §  17- 
Wharton,  i.  §  32— Moore,  i.  §  144-152— Wheaton,  §§  177-180— Herahey, 
Nob.  191-194— BluntschU,  §§  302,  309-310— Hartmann,  §  58— Heffter, 
§  75— Stoerk  in  HoLttendorff,  ii.  pp.  409-453— Gareis,  §  21— Liazt,  §  9 
— Ullmann,  §  87— Bonfils,  Nos.  491-494— Despagnet,  Noa.  403-414- 
M^rignhao,  ii.  pp.  370-392— Pradier-Fod^r^,  ii.  Noa.  617-639— Nys,  i. 
pp.  640-569— Rivier,  i.  pp.  146-153— Calvo,  i.  §§  353-366— Kore,  ii. 
Nos.  801-807,  and  Code,  Nos.  267-271,  276-278,  1030— Martens,  i.  §  99 
— ^Bynkershoek,  De  Dominio  Maris  and  Quaeationes  JurU  pMidf  i.  o.  8 
—Ortolan,  Diphmatie  de  la  Mer  (1856),  L  pp.  150-176— Heilbom, 
System^  pp.  37-57— <Lnbart-Latour,  La  Mer  territoriaUf  etc.  (1889)— 
Gk)dey,  La  Mer  c6t%^  (1896)— Shiloking,  Das  KHsUtmeer  im  inter- 
natiofuUen  Rechte  (1897)— Perels,  §  6  — Fulton,   The  Sovereignty  qf  the 


^  By  a  treaty  between  the  United 
States  and  Kioaragua,  signed  at 
Washington  on  August  5,  1914, 
and  ratified  on  June  22,  1916, 
Nicaragua  granted  to  the  United 
States,  in  return  for  a  sum  of 
$3,000,000,  the  exclusive  right  to 
oonstruot  and  manage  an  inter- 
oceanic  canal  through  Nicaragua, 
(See  A, J,,  X.  (1916),  Supplement, 
p.  258.)    It  does  not  seem  that  the 


United  States  Government  has  any 
present  intention  of  building  another 
canal,  but  merely  desires  to  hold  ftn 
option  over  the  only  other  available 
routes  to  prevent  any  possibility  of 
competition  with  the  Panama  OansL 
(See  Finch  in  A.J„  x.  (1916),  pp- 
344-351.) 

•  A.J,,  ix.  (1915),  pp.  167-175. 

*  A.J.,  xi.  (1917),  pp.  165-168. 
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Sea  (1911),  pp.  537-603— lUefltad,  La  Mer  territoriaie  (1913),  and  in 
R.O.,  zuL  (1912),  pp.  598-623,  zzi.  (1914),  pp.  401-420--Sohramm,  Da$ 
Priienreeht  (1913),  pp.  66-74— Barolay  in  Annuaire,  xii.  (1892),  pp. 
104-136,  and  ziii.  (1894),  pp.  125-162— Martens  in  12.  a,  i.  (1894),  pp.  32- 
43— Aubert,  iind.  pp.  429-441— Engelhaidt  in  R.L,  zxvi.  (1894),  pp. 
209-213— Gkxley  ini^.^,  iii.  (1890),  pp.  224-237— Lapradelle  in  R.O.,  v. 
(1898),  pp.  264-284,  309-347-;Baloh  in  the  Proceedingi  of  the  American 
Society  of  Iniemational  Law^  vi.  (1912),  pp.  132-141  —  Barolay  and 
(}harteri8  in  BeporiM  of  the  IfUemational  Law  Atsoeiaticn,  vol.  xxvii. 
(1912),  pp.  81-127— Kraemer  inZ.T.,  vii,  (1913),  pp.  123.152-8almond 
in  the  Law  Quarterly  Review,  zxxiv.  (1918),  pp.  235-252. 

§  185.  Maritime  belt  is  that  part  of  the  sea  which,  state  Pro- 
in  coutradistiDction  to  the  open  sea,  is  under  the  sway  Mantime 
of  the  httoral  States.    But  no  unanimity  exists  with  ^J^°' 
r^rd  to  the  nature  of  the  sway  of  the  littoral  States. 
Many  writers  maintain  that  such  sway  is  sovereignty, 
that  the  maritime  belt  is  a  part  of  the  territory  of  the 
littoral  State,  and  that  the  territorial  supremacy  of  the 
latter  extends  over  its  coast  waters.    Whereas  it  is 
nowadays  universally  recognised    that  the  open   sea 
cannot  be  State  property,  such  part  of  the  sea  as  makes 
the  coast  waters  would,  according  to  the  opinion  of 
these  writers,  actually  be  the  State  property  of  the 
littoral  States,  although  foreign  States  have  a  right  of 
i^ocent  passage  for  their  merchantmen  through  the 
coaat  waters. 

On  the  other  hand,  many  writers  ^  of  great  authority 
emphatically  deny  the  territorial  character  of  the  mari- 
time belt,  and  concede  to  the  Uttoral  States,  in  the 
iiiterest  of  the  safety  of  the  coast,  only  certain  powers 
of  control,  jurisdiction,  poUce,  and  the  like,  but  not 
sovereignty. 

This  is  surely  erroneous,  since  the  real  facts  of 
intemational  life  would  seem  to  agree  with  the  first- 
mentioned  opinion  only.  Its  supporters  rightly  main- 
tain *  that  the  universally  recognised  fact  of  the  exclusive 

^  Their  argomenta  are  very  ably  treated  with  great  olearness  by 
Mated  by  lapradelle  in  R.O.,  v.  Heilbom,  System,  pp.  36-58,  and 
(1898),  pp.  273-284  and  309-330.  ShUoking,  op,  eit,,  pp.  14-20. 


"^! 


p.  165.     The  question  is 
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light  of  the  littoral  State  to  appropriate  the  natural 
products  of  the  sea  in  the  coast  waters,  especially  the 
use  of  the  fishery  therein,  can  coincide  only  wilJi  the 
territorial  character  of  the  maritime  belt.  The  arga- 
ment  of  their  opponents  that,  if  the  belt  is  to  be  con- 
sidered a  part  of  State  territory,  every  littoral  State 
must  have  the  right  to  cede  and  exchange  its  coast 
waters,  can  properly  be  met  by  the  statement  that  terri- 
torial waters  of  all  kinds  are  inalienable  appurtenances  ^ 
of  the  littoral  and  riparian  States.' 
Braadth  §  186.  Be  that  as  it  may,  the  question  arises  how 
^iMB^k  ^  ^to  ^^  ^'^  those  waters  extend  which  are  coast 
waters,  and  are  therefore  under  the  sway  of  the  littoral 
State.  Here,  too,  no  unanimity  exists  as  to  the  breadth 
of  the  belt  or  the  point  on  the  coast  from  which  it  is 
measured. 

(1)  Whereas  the  starting  line,  is  sometimes  drawn 
along  high-water  mark,  many  writers  draw  it  along  low- 
water  mark.  Others  draw  it  along  the  depths  where 
the  waters  cease  to  be  navigable ;  others  again  along 
those  depths  where  coast  batteries  can  still  be  erected, 
and  so  on.^  But  the  number  of  those  who  draw  it  along 
low-water  mark  is  increasing.  The  Institute  of  Inter- 
national Law  ^  has  voted  in  favour  of  this  starting  line, 
and  many  treaties  stipulate  the  same. 

(2)  With  regard  to  the  breadth  of  the  maritime  belt 
various  opinions  have  in  former  times  been  held,  and 


^  See  above,  §175.  Bynkerahoek's 
opinion  (De  Daminio  Mcur%%^  o.  5) 
tnat  a  littoral  State  can  alienate  its 
maritime  belt  without  the  ooast  it- 
self is  at  the  preaent  day  untenable. 

*  The  fact  that  Artiole  1  of  Conven- 
tion 13  (Rights  and  Duties  of  Neutral 
Powers  in  Maritime  War)  of  the 
seoond  Hague  Peace  Oonferenoe, 
1907,  speaks  of  'sovereign  rights 
...  in  neutral  waters '  would  seem 
to  indicate  that  the  States  them- 
selves donsider  their  sway  over  the 
maritime  belt  to  be  of  the  oatore  of 


sovereignty.  The  Privy  CooDoil  in 
A,Q,  for  British  Columbia  r,  A.O. 
for  Canada,  [1914]  A.O.  153,  at  p. 
174,  deolared  that  the  question  v>b 
not  settled. 

'  See  Shftoking,  op.  eit.,  p.  13. 

«  See  Aummairt,  ziii.  p.  329.  But 
before  the  World  War  the  Instatato 
was  reconsidering  the  question.  See 
reports  by  Barclay  in  Afmntairet  zxr. 
(1912),  pp.  375-396,  and  Oppenheim 
in  AnMutin,  zxvi.  (1913),  pp.  40S- 
412. 
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I 
I 

wj  exorbitant  claims  have  been  advanced  by  different 
States,  sach  as  a  range  of  sixty  or  a  hundred  miles, 
or  a  range  of  vision  (about  fourteen  miles).  Although 
Bjnkeishoek's  rule  that  terrae  potestas  Ji/nitur  vhifinitur 
amorum  vis  is  now  generally  recognised  by  theory  and 
practice,  and  consequently  a  belt  of  such  breadth  is 
coQsideied  under  the  sway  of  the  littoral  State  as  is 
within  effective  range  of  the  shore  batteries,  there  is  still 
no  unanimity  on  account  of  the  fact  that  such  range 
is  day  by  day  increasing.  Since  at  the  end  of  the 
^teenth  century  the  range  of  artiUery  was  about  three 
miles,  or  one  marine  league,  that  distance  became  gener- 
ally ^  recognised  as  the  breadth  of  the  maritime  belt. 
But  no  sooner  was  a  common  doctrine  originated  than 
the  lange  of  projectiles  increased  with  the  manufacture 
of  heavier  guns.  And  although  Great  Britain,  France, 
Austria,  the  United  States  of  America,  and  other  States 
in  Hnnicipal  Laws  and  International  Treaties  still 
adhere  to  a  breadth  of  one  marine  league,  there  is  much 
agitation  in  favour  of  extending  it  considerably  by 
common  agreement.^  As  regards  Great  Britain,  the 
Territorial  Waters  Jurisdiction  Act «  of  1878  (41  &  42 
Vict.  c.  73)  indirectly  recognises  *  the  extent  of  the  terri- 

*  BotootimiTenally.    Thus  Nor-  of  the  belt.     See  Afmuairtf  xiii.  p. 

vay  olaims  a  breadth  of  four  miles  286.     A  good  survey  of  the  attitude 

^  Spain  even  a  breadth  of  six  of  all  maritime  States  concerning  the 

ouJes^     As    regards    Norway,    see  width  of  the  maritime  belt  is  given 

Anbsrt  in  R.G.,  i.  (1894),  pp.  «29-  by  Raestad  in  R.0,,  xzi.  (1914),  pp. 

^l    Sweden  claimed  a  breadth  o|  ^  401-420. 

W  miles  in  the  case  of  TJie  SlidcL  .  *  See  above,  §  25,  and  Maine,  p.  39. 

i^.r.,  iz.   (1915),  p.  109),  but  th9  *  It  is  frequently  asserted — see,  for 

^um  was  disallowed  by  the  (German  instance,  Fulton,  op,  eit,,  pp.  591-593 

hue  Court  of  Appeal.   Great  Britain  — that  the  TerritoriM  Waters  Juris- 

^oaed  in  1914,  during  the  World  diction  Act  does  not  recognise  the 

^Vy  to  recognise  a  claim  of  the  width  of  the  maritime  belt  in  general 

AiSenUne  and  Uruguay  to  a  belt  to  be  three  miles.   Since,  however,  by 

nore  than  three  miles  wide.     See  section  7  the  term  '  territorial  waters 

below,  voL   ii.  §  71  n.,  where  the  of  Her  Majesty's  dominions  means 

^xtensians  oUimed  by  France  and  such  part  of  the  sea  adjacent  to  the 

Italy  are  also  mentioiMBd.  coast  ...  as  is  deemed  by  Inter- 

'  The  Institute  of  International  national  Iaw  to  be  within  the  terri- 

Uw  has  voted  in  favour  of  six  miles,  torial  sovereignty  of  Her  Majesty,' 

» two  marine  leagues,  as  the  breadth  and  according  to  the  practice  of 
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tonal  maritime  belt  as  three  miles^  or  one  marine  league, 

measured  &om  the  low-water  mark  of  the  coast. 
Fisheries,      §  187.  Theory  and  practice  agree  upon  the  following 
P^Soe!^*'  principles  with  regard  to  fisheries,  cc^otage,  police,  and 
ti™^re^  maritime  ceremonials  within  the  maritime  belt : 
moniAU        (1)  The  littoral  State  may  reserve  the  fisheries  within 
Belt.       the  maritime  belt^  exclusively  for  its  own  subjects, 

whether  fish  or  pearls  or  amber  or  other  products  of 

the  sea  are  under  consideration. 

(2)  The  littoral  State  may,  in  the  absence  of  special 
treaties  to  the  contrary,  exclude  foreign  vessels  from 
navigation  and  trade  along  the  coast,  the  so-called 
cabotagey^  and  reserve  this  cabotage  exclusively  for  its 
own  vessels.  Cabotage  meant  originally  navigation  and 
trade  along  the  same  stretch  of  coast  between  the  ports 
thereof,  such  coast  belonging  to  the  territory  of  one  and 
the  same  State.  However,  the  term  cabotage  or  coast- 
ing trade  as  used  in  commercial  treaties  comprises  now  ^ 
sea  trade  between  any  two  ports  of  the  same  country, 
whether  on  the  same  coasts  or  different  coasts,  pro- 
vided always  that  the  different  coasts  are  all  of  them 
the  coasts  of  one  and  the  same  country  as  a  political 
and  geographical  irnit  in  contradistinction  to  the  coasts 
of  colonial  dependencies  of  such  country. 

(3)  The  littoral  State  may  exclusively  exercise  police 
and  control  within  its  maritime  belt  in  the  interest  of 
its  customs  duties,  the  secrecy  of  its  coast  fortifications, 
and  the  like.  Thus  foreign  vessels  can  be  ordered  to 
take  certain  routes  and  to  avoid  others. 


Great  Britain  there  is  a  role  of  In- 
ternational Law  which  restricts  the 
width  of  the  maritime  belt  to  three 
miles,  the  oonolusion  would  seem  to 
be  inevitable  that  the  Act  indirectly 
recognises  the  extent  of  the  mari- 
time belt  as  three  miles.  '  Specially ' 
in  the  last  edition  of  this  book  was 
a  misprint  for  '  indirectly.' 

^  Most  treaties  stipulate  for  the 
purpose   of    fisheries    a    territorial 


maritime  belt  three  miles  wide. 
See,  for  instance,  Article  2  of  the 
Hague  Convention  concerning  Poliofl 
and  Fishery  in  the  North  Sea  of  Ma^ 
6, 1882.  Martens,  iV.  R.  O. ,  2nd  Ser, 
iz.  p.  656. 

>  See  Pradier.Fod6r6,  v.  Nos.  2441, 
2442. 

'  See  below,   §  579,    where  th« 
matter  is  more  amply  treated. 
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(4)  The  littoial  State  may  make  laws  and  legulations 
regarding  maritime  ceremonials  to  be  observed  by  such 
foreign  merchantmen  as  enter  its  territorial  maritime 
belti 

§  188.  Although  the  maritime  belt  is  a  portion  of  Kaviga- 
the  territory  of  the  Uttoral  State  and  therefore  under  t^^n 
the  absolute  territorial  supremacy  of  such  State,  the  ^*  ^^ 
belt  is  nevertheless,  according  to  the  practice  of  all  the 
States,  open  to  merchantmen  of  all  nations  for  inofien- 
dve  navigation,   cabotage  excepted.    And    it  is    the 
conunon  conviction  ^  that  every  State  has  by  customary 
International  Law  the  right  to  demand  that  in  time  of 
peace  its  merchantmen  may  inofiensively  pass  through 
the  territorial  maritime  belt  of  every  other  State.    Such 
tight  is  correctly  said  to  be  a  consequence  of  the  freedom 
of  the  open  sea,  for  without  this  right  navigation  on 
the  open  sea  by  vessels  of  all  nations  would  in  fact 
be  an  impossibility.    And  it  is  a  consequence  of  this 
right  that  no  State  can  levy  tolls  for  the  mere  passage 
of  foreign  vessels  through  its  maritime  belt.    Althou^ 
the  littoral  State  may  spend  a  considerable  amount  of 
money  on  the  erection  and  maintenance  of  lighthouses 
and  other  facilities  for  safe  navigation  within  its  mari- 
time belt,  it  cannot  make  foreign  vessels  merely  passing 
pay  for  such  outlays.    It  is  only  when  foreign  ships 
cast  anchor  within  the  belt  or  enter  a  port  that  they 
can  be  made  to  pay  dues  and  tolls  by  the  littoral  State. 
Some  writers  ^  maintain  that  all  nations  have  the  right 
of  inofEensive  passage  for  their  merchantmeia  by  usage 
only,  and  not  by  the  customary  Law  of  Nations,  and 
that,  consequently,  in  strict  law  a  littoral  State  may 
prevent  such  passage.    They  are  certainly  mistaken. 
An  attempt  on  the  part  of  a  Uttoral  State  to  prevent 
free  navigation  through  the  maritime  belt  in  time  of 

>  See  TwiiB,  i.  §  194.  *  See  above,  §  142. 

'  Klttber,  |  76  {  PrAdier-Fod^«,  i.  No.  628. 
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peace  would  meet  with  stem  opposition  on  the  part  of 
all  other  States. 

But  a  right  for  the  men-of-war  of  foreign  States  to 
pass  unhindered  through  the  maritime  belt  is  not  gene- 
rally recognised.  Although  many  writers  assert  the 
existence  of  such  a  right,  many  others  emphatically 
deny  it.  As  a  rule,  however,  in  practice  no  State  actually 
opposes  in  time  of  peace  the  passage  of  foreign  men-of- 
war  and  other  public  vessels  through  its  maritime  belt. 
And  it  may  safely  be  stated,  first,  that  a  usage  has 
grown  up  by  which  such  passage,  if  in  every  way  in- 
offensive and  without  danger,  shall  not  be  denied  in 
time  of  peace ;  and,  secondly,  that  it  is  now  a  custo- 
mary rule  of  International  Law  that  the  right  of  passage 
through  such  parts  of  the  maritime  belt  as  form  part 
of  the  highways  for  international  traffic  cannot  be  denied 
to  foreign  men-of-war.^  However  that  may  be,  passage 
must  not  be  confounded  with  entering  a  port  or  road- 
stead. No  State  need  allow  this,  although  all  States 
do  allow  ^  it  under  certain  conditions  and  with  certain 
.  exceptions. 
juiiB-  8  189.  That  the  littoral  State  has  exclusive  juris- 

^tSr" the  diction  within  the  belt  as  regards  mere  matters  of  police 
^^1*-  and  control  is  universally  recognised.  Thus  it  may 
exclude  foreign  pilots,  may  make  custom-house  arrange- 
ments, sanitary  regulations,  laws  concerning  stranded 
vessels  and  goods,  and  the  like.  But  it  is  a  moot  point  ^ 
whether  such  foreign  vessels  as  do  not  stay  but  merely 
pass  through  the  belt  are  for  the  time  being  under  this 
jurisdiction.  It  is  for  this  reason  that  the  British 
Territorial  Waters  Jurisdiction  Act  of  1878  (41  &  42 
Vict.  c.  73),  which  claims  such  jurisdiction,  has  called 

*  See  below,  §  449.  Law — eee  Annuair€y  zrii.  (1898),  p. 

*  AU  the  regulations  of  the  several  273 — adopted  at  its  meeting  at  tiw 
States  conoeming  visits  of  foreign  Hague  in  1898  a  '  R^glement  sor  le 
men-of-war  are  printed  in  A,  J,,  x.  Regime  l^gal  des  Navires  et  de  leors 
(1916),  Supplement,  pp.  121-178.  Equipages  dans  les  Ports  ^tnngen, 

*  The  Institnte  oi  International  oomprising  forty-six  rules. 
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forth  piotests  from  many  writers.^  The  controversy 
itself  can  be  decided  only  by  the  practice  of  the  States. 
The  British  Act  quoted,  the  basis  of  whidh  is,  in  my 
opmion,  somid  and  reasonable,  is  a  powerful  factor  in 
initiatmg  such  a  practice ;  but  as  yet  no  common  prac- 
tice of  the  States  can  be  said  to  exist. 

Different  &om  the  question  of  jurisdiction  over  pass- 
ing foreign  merchantmen  is  the  question  of  jurisdiction 
over  such  vessels  when  they  cast  anchor  within  the 
maritime  belt,  or  enter  a  port.^  It  is  agreed  that  such 
vessels,  and  the  persons  thereon,  fall  under  the  jurisdic- 
tion of  the  littoral  State  in  case  peace  and  order  outside 
the  ship  are  disturbed,  or  persons  other  than  crew  or 
passengers  are  afEected.  But  many  writers  maintain, 
and  the  practice  of  France  and  some  other  States  sup- 
ports tiieir  view,  that  the  littoral  State  has  no  jurisdic- 
tion in  case  only  the  internal  order  of  the  ship  is  afiected, 
or  the  relations  between  members  of  the  crew  or  passengers 
are  alone  concerned.  However,  there  is  no  rule  of  Inter- 
national Law  which  limits  its  jurisdiction  to  this  extent, 
and  it  can  therefore  claim  jurisdiction  in  all  matters 
over  such  merchantmen,  and  the  persons  thereon,  as 
Iiave  cast  anchor  vdthin  the  maritime  belt  or  entered  a 
port.  On  the  other  hand,  the  littoral  State  is  not  com- 
pelled to  exercise  such  jurisdiction,  and  many  States 
have  therefore  by  commercial  and  consular  treaties' 
stipulated  that  in  such  cases  as  those  in  which  the  in- 
ternal order  of  the  ship  is  alone  concerned,  jurisdiction 
should  be  exercised,  not  by  the  littoral  State,  but  by 


*  See  Perels,  pp.  e9-77.  The  In- 
ititnto  of  International  Law,  whioh 
At  its  meeting  at  Paris  in  1894 
adopted  a  body  of  eleven  rules  re- 
garding  the  maritime  belt,  gulfs, 
Wys,  and  straits,  voted  against 
^e  jurisdiotion  of  a  littoral  State 
o^r  foreign  vessels  merely  passing 
through  the  belt.  See  Annuairet 
xiii.  p.  328. 


'  See  Praag,  Nos.  260-270,  where 
details  of  the  praotioe  of  the  several 
States  are  given. 

^  See  Hall,  §  68  ;  Moore,  ii.  §  204- 
208;  Stoerk  in  HoUzendorff,  ii.  pp. 
446-453;  Bonfils,  Nos.  620-628; 
Despagnet,  Nos.  429-430;  Nielsen 
in  i./.,  xiii.  (1919),  pp.  5-12.  See 
also  the  American  ease  of  WUdenhut, 
(1886)  120  U.S.  1. 
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the  home  State  through  its  consul.  But  it  should  be 
mentioned  that,  even  where  a  littoral  State  claims  full 
jurisdiction  over  foreign  merchantmen  in  its  porte,  this 
jurisdiction  is  to  a  certain  small  extent  limited  when 
the  vessel  has  been  compelled  to  enter  a  port  in  distress,^ 
because  the  ship  must  then  in  a  small  degree  be  regarded 
as  exterritoriaL  ^         ^ 

§  190.  Not  to  be  confounded  with  the  territorial  mari- 
time belt  is  the  zone  of  the  open  sea  over  which  a 
littoral  State  extends  the  operation  of  its  revenue  and 
sanitary  laws.  The  fact  is  that  Great  Britain  and  the 
United  States,  as  well  as  other  States,  possess  revenue 
and  sanitary  laws  which  impose  certain  duties  not  only 
on  their  own  but  also  on  such  foreign  vessels  bound  for 
one  of  their  ports  as  are  approaching,  but  not  yet  within 
their  territorial  maritime  belt.^  Twiss  and  Phillimore 
agree  in  stating  that  in  strict  law  these  Municipal  Laws 
have  no  basis,  since  every  State  is  by  the  Law  of  Nations 
prevented  &om  extending  its  jurisdiction  over  the  open 
sea,  and  that  it  is  only  the  Comity  of  Nations  which 
adnoits  tacitly  the  operation  of  such  Municipal  Laws 
as  long  as  foreign  States  do  not  object,  and  provided 
that  no  measure  is  taken  within  the  territorial  maritime 
belt  of  another  nation.  I  doubt  not  that  in  time  special 
arrangements  will  be  made  as  regards  this  point  by 
a  universal  international  convention.  But  I  beUeve 
that,  since  Municipal  Laws  of  the  above  kind  have 
been  in  existence  for  more  than  a  hundred  years  and 
have  not  been  opposed  by  other  States,  a  customaiy 


^  See  Moore,  ii.  §  208,  and  the 
award  in  the  case  of  The  Enterprise 
in  Moore,  ArhitrcUionSi  p.  4349. 
See  also  above,  §  144  n. 

'  The  matter  is  treated  by  Moore, 
i.  §  151 ;  Taylor,  §  248 ;  Twiss,  i.  § 
100 ;  Phillimore,  i.  §  198 ;  Halleck, 
i.  p.  167;  Stoerk  in  EoUzendorfy 
ii.  pp.  476-478 ;  Perels,  §  6,  pp.  25- 
28;  Kaestad,  op,  cU,,  pp,  118-120, 


128-130,  142-143.  See  ahm  HaU, 
Foreign  Pw}tr$  and  Juri§dieti<m^  §§ 
108-109,  and  Annuavre^  xiii.  (1894), 
p.  135  ;  the  British  so-oalled  Hover- 
ing Acta  (9  Qeo.  ii.  o.  35,  and  24 
Geo.  III.  o.  47)  have  been  repealed, 
and  the  present  English  law  on  the 
subject  is  contained  in  ttw  Customs 
ConsoUdation  Act  (1876)  (39  ^  40 
Vict  o.  36),  §§53,  147, 179, 181, 189. 
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role  of  the  Law  of  Nations  may  be  said  to  exist  which 
allows  littoial  States  in  the  interest  of  their  revenue 
and  sanitary  laws  to  impose  certain  duties  on  such 
foreign  vessels  bound  for  their  ports  as  are  approach- 
ing, although  not  yet  within,  their  territorial  maritime 
belt. 

§  190a.  Since  the  most  important  lighthouses  are  built  No  MwI- 
outside  the  maritime  bdt  of  the  littoral  States,  thelrot^^^ 
question  arises  whether  a  State  can  claim  a  maritime  |^^  ^^ 
belt  around  its  lighthouses  in  the  open  sea.    Sir  Charles  the  Sea. 
Russell,  in  the  Behring  Sea  Seal  Fisheries  case  (see 
below,  §  284),  answered  it  afiSrmatively  as  follows :  ^ 
'Iwish  to  point  out  that  .  .  .  if  a  lighthouse  is  built  upon 
a  rock,  or  upon  piles  driven  into  the  bed  of  the  sea,  it 
beoomes,  as  far  as  that  hghthouse  is  concerned,  part  of 
the  territory  of  the  nation  which  has  erected  it,  and,  as 
part  of  the  territory  of  the  nation  which  has  erected  it, 
it  has,  incident  to  it,  all  the  rights  that  belong  to  the 
protection  of  territory — ^no  more  and  no  less.  .  .  .  That 
point  has  never  been  doubted,  and  if  it  were,  there  is 
ample  authority  to  support  it.    The  right  to  acquire  by 
the  construction  of  a  lighthouse  on  a  rock  in  mid  ocean 
a  territorial  right  in  respect  of  the  space  so  occupied  is 
imdoubted.' 

It  is  tempting  to  compare  such  lighthouses  with 
islands,  and  argue  in  favour  of  a  maritime  belt  around 
them ;  but  I  beheve  that  such  an  identification  is  mis- 
leading, and  that  lighthouses  must  be  treated  on  the 
same  lines  as  anchored  Ughtships.  Just  as  a  State  may 
not  claim  sovereignty  over  a  maritime  belt  around  an 
anchored  lightship,  so  it  may  not  make  such  a  claim 
in  the  case  of  a  lighthouse  in  the  open  sea.' 

>  See  Moore,  AthUraiuma,  i.  pp.  900-901. 

*  See  Westlkke,  i.  pp.  119,  190,  who  agrees  with  me. 
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Grotius,  ii.  o.  3,  §  8— Vattel,  i.  §  291— HaU,  §  41-.We8tlake,  i.  pp.  187-196- 
Lawrence,  §  72  —  Phillimore,  i.  §§  200-201a  ~  Twiss,  i.  §§  18M82- 
Halleok,  i.  pp.  170-174—Taylor,  §§  229-231— Walker,  §  18— Herehey, 
No.  195— Wharton,  i.  §§  27-28— Moore,  i.  §  153— Wheaton,  §§  181-189 
— Bluntsohli,  §§  309-310— Hartmann,  §  58— Heffter,  §  76— Stoerk  in 
Hdticndorffy  ii.  pp.  419-428  —  Gareis,  §  21— Liazt,  §  9  — Ullmann, 
§  88— Bonfila,  No.  516— Despagnet,  Nob.  405-406— M^rignhao,  ii.  pp. 
394-398— Pradier-Fod6r6,  ii.  Nos.  661-681— Nys,  i.  pp.  477-488— Rivier, 
i.  pp.  153-157— Calvo,  i.  §§  366-367— Fiore,  ii.  Nob.  808-816,  and  CWe, 
Nos.  279-283— Martens,  i.  §  100— Perels,  §  5— Fulton,  Tht  Sovereignty 
of  the  Sea  (1911),  pp.  586-589  and  717-734— Shocking,  Dcu  KiiBtenmeer 
im  inUmeUionalen  Rechle  (1897),  pp.  20-24— Barolay  in  Anwuairet  xii. 
pp.  127-129 — Oharteris  in  Reports  qf  the  IntematiofuU  Law  AssockUwiif 
xxiii.  (1907),  pp.  103-132,  and  xxvii.  (1912),  pp.  107-127— Oppenheim 
in  Z.r.,  i.  (1907),  pp.  579-587,  and  v.  (1911),  pp.  74-95— Salmond  in 
the  Law  Quarterly  Review,  zzxiv.  (1918),  pp.  235-252. 

Tern-  §  191.  Such  gulfs  and  bays  as  are  enclosed  by  the 

Gutfsand  ^^^^  of  ^^^  ^^d  ^^^  Same  littoral  State,  and  have  an 
^y"-  entrance  from  the  sea  not  more  than  six  miles  wide,  are 
certainly  territorial ;  those,  on  the  other  hand,  that  have 
an  entrance  too  wide  to  be  commanded  by  coast  batteries 
erected  on  one  or  both  sides  of  it,  even  though  enclosed 
by  one  and  the  same  littoral  State,  are  certainly  not 
territorial.  These  two  propositions  may  safely  be 
maintained.  It  is,  however,  controversial  how  far  bays 
and  gulfs  encompassed  by  a  single  littoral  State,  and 
possessing  an  entrance  more  than  six  miles  wide,  yet 
not  too  wide  to  be  commanded  by  coast  batteries,  can 
be  territorial.  Some  writers^  state  that  no  such  gulf 
or  bay  can  be  territorial,  and  Lord  Fitzmaurice  declared 
in  the  House  of  Lords  on  February  21,  1907,  in  the 

^  See  Walker  (§  18),  and  Wilson  oertainly   not   recognised  by  geog* 

and  Tucker  (5th   ed.    1910,  §  63).  raphy ;  for  the  very  examples  which 

Westlake  (vol.  i.  p.  191)  cannot  be  he  enumerates  as  gul/t  are  all  called 

cited  in  favour  of  it,  since  he  dis-  hays,  namely  those  of  Conception,  of 

tinguishes  between  bays  and  gulfs  in  Cancale,    of    Chesapeake,    .  od    of 

such  a  way  as  is  not  generally  done  Delaware, 
by  international  lawyers,  and  as  is 
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name  of  the  British  Govenunent,  that  only  bays  with 
an  entrance  not  more  than  six  miles  wide  were  to  be 
i^arded  as  territorial.  But  in  the  North  Atiantio 
Coast  Fisheries  case,  which  was  decided  by  the  Permanent 
Court  of  Arbitration  at  the  Hague  in  lOlO,  Great  Britain 
disowned  ^  the  declaration  by  Lord  Fitzmaurice.  The 
United  States  contended  for  its  accuracy,  but  the  Court 
refused  to  agree.  Other  writers  maintain  that  gulfs 
and  bays  with  an  entrance  more  than  ten  miles  wide,  or 
three  imd  a  third  marine  leagues,  cannot  belong  to  the 
territory  of  the  littoral  State,  and  the  practice  of  several 
States,  such  as  Germany,  Belgium,  and  Holland,  accords 
with  this  opinion.  But  the  practice  of  other  countries, 
approved  by  many  writers,  goes  beyond  this  limit. 
Thus  France  holds  the  Bay  of  Cancale  to  be  terri- 
torial, although  its  entrance  is  seventeen  miles  wide. 
Great  Britain  holds  the  Bay  of  Conception  in  Newfound- 
land and  the  Bays  of  Chaleurs  and  Miramichi  in  Canada 
to  be  territorial,  although  the  width  between  their  head- 
lands is  twenty,  sixteen,  and  fourteen  miles  respectively. 
Even  the  Hudson  Bay  in  Canada,  which  embraces  about 
580,000  square  miles,  and  the  entrance  of  which  is  fifty 
miles  wide,  is  claimed  as  territorial  by  Great  Britain.^ 
Norway  claims  the  Varanger  Fiord  as  territorial, 
although  its  entrance  is  thirty-two  miles  wide.  The 
United  States  claims  the  Chesapeake  and  Delaware 
Bays,  as  well  as  other  inlets  of  the  same  character,  as 
territorial,^  although  the  entrance  to  the  one  is  twelve 
miles  wide  and  to  the  other  ten  miles.  The  Institute  of 
International  Law  has  voted  in  favour  of  a  twelve  miles 
wide  entrance,  but  admits  the  territorial  character  of 
such  gulfs  and  bays  with  a  wider  entrance  as  have 

*  See  Oral  ArgvmetU,  part  i.  pp.  xv.  (1913),  pp.  163-172,  and  in  A,J., 

270-271.  vi.  (1912),  pp.  409-459,  vii.  (1913), 

'  But  the  claim  is  denied  by  the  pp.  546-565. 

United  States.    See  Baloh  in  R,I.,  >  See  Taylor,  §  229;  Wharton,  i. 

2Dd  Ser.  xui.   (1911),  pp.  539-586,  §§  27  and  28;  Moore,  i.  %  153. 
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been  coEuddered  territorial  for  more  than  one  hundred 
years,^ 

As  the  matter  stands,  it  is  doubtful  as  r^ards  many 
galf s  and  bays  whether  they  are  territorial  or  not. 
Examples  of  territorial  bays  in  Europe  are :  The  Zoider 
Zee,  which  is  Dutch ;  and  the  Bay  of  Stettin,  in  the 
Baltic,  which  is  German,  as  is  also  the  Jade  Bay  in  the 
North  Sea.  An  international  congress  is  desirable  to 
settle  once  for  all  which  gulfs  and  hays  are  to  be  con- 
sidered territorial.  And  it  must  be  specially  observed 
that  it  is  hardly  possible  that  Great  Britain  would  stiU, 
as  she  formerly  did  for  centuries,  claim  the  territorial 
character  of  the  so-called  King's  CSieunbers,'  which 
include  portions  of  the  sea  between  Unes  drawn  from 
headland  to  headland. 
Non-  §  192.  Gulfs  and  hsLjs  surrounded  by  the  land  of 

^^^  one  and  the  same  littoral  State  whose  entrance  is  so 
Bays.      wide  that  it  cannot  be  commanded  by  coast  batteries, 
and,  further,  as  a  rule,^  all  gulfs  and  ba3rs  enclosed  by 
the  land  of  more  than  one  littoral  State,  however  narrow 
their  entrance  may  be,  are  non-territoriaL^    They  are 


^  See  Aimiuaire,  xiii.  p.  329. 

*  Whereas  Hall  (§  41,  p.  159)  says  : 
'England  would,  no  doubt,  not 
attempt  any  longer  to  assert  a  right 
of  property  over  the  King's  Cham- 
bers,' PhilUmore  (i.  §  200)  stiU  keeps 
up  ttds  claim,  as  did  the  Attomey- 
Gfeneral  before  the  Hague  Court  of 
Arbitration  in  the  North  AUantie 
OooMt  FUfiene9  ease  (see  Ortd  Argu- 
merU,  part  ^i.  p.  1308).  The  attitude 
of  the  British  Government  in  the 
Mora/y  Firth  ease — see  below,  p.  345 
— would  seem  to  demonstrate  that 
this  olaim  is  no  longer  upheld.  See 
also  Lawrenoe,  §  87;  Westlake,  i. 
p.  192 ;  Grant  in  the  Law  Quarteriy 
Review,  zxxi.  (1915),  pp.  410-420. 
Fulton,  op.  cU,,  p.  121,  gives  a  fac- 
simile of  a  ohart  prepaml  by  Trinity 
House  in  1604,  showing  the  bearings 
of  the  King's  Chambers. 

'  For  an  exception  to  the  rule,  see 
the  nextnoteas  totheGulf  of  Fonseoa, 


*  This  is  not  uncontested.  A  few 
writers — ^see,  for  instance,  Twiss,  L 
§  181 — assert  that  nanow  culfs  and 
bajrs  surrounded  by  the  lana  of  two 
different  States  are  territorial,  the 
central  line  dividing  the  territorial 
portions.  However,  the  majority  ci 
publicists  do  not  accept  this  opinion, 
and  it  would  seem  that  the  practice 
of  States  likewiBc  rejects  it,  except 
in  the  case  of  such  bays  as  posseas 
the  oharaoteristics  of  a  dosed  sea. 
Thus,  in  the  case  of  S<m  Salvador  v. 
Nicaragua^  the  International  Court 
of  the  Central  Amerioan  Republios 
(see  A,J,,  xi.  (1917),  pp.  693,  700- 
717)  decided  in  1917  that^  taking  into 
consideration  its  geographical  and 
historical  oonditions,  as  well  as  its 
situation,  extent,  and  oonfignratioD, 
the  Gulf  of  Fonseca  must  be  regarded 
as  'an  historic  bay  possessed  of  the 
characteristics  of  a  closed  sea,'  sad 
that  it  therafora  was  part  ol  tbe 
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parts  of  the  open  sea,  the  marginal  belt  inside  the  gal& 
and  bays  excepted.  They  can  never  be  appiopiiated ; 
they  are  in  time  of  peace  and  war  open  to  vessels  of  all 
oataonsy  including  men-of-war,  and  foreign  fishing  vessels 
carmot,  therefore,  be  compelled  to  comply  with  municipal 

regulations  of  the  littoral  State  concerning  the  mode  of 

fishing. 

An  illustrative  case  is  that  of  the  fisheries  in  the  Moray 
Krth,  By  Article  6  of  the  Herring  Fishery  ^  (Scotland) 
Act,  1889,  beam  and  otter  trawling  is  prohibited  within 
certain  limits  of  the  Scottish  coast,  and  the  Moray  Firth 
iBside  a  line  drawn  from  Duncansby  Head  in  Caithness 
to  Rattray  Point  in  Aberdeenshire  is  included  in  the 
prohibited  area.  In  1905,  Mortensen,  the  captain  of  a 
Norwegian  fishing  vessel,  but  a  Danish  subject,  was 
prosecuted  for  an  ofience  against  the  above-mentioned 
Article  6,  convicted,  and  fined  by  the  Sherifi  Court  at 
Dornoch,  although  he  contended  that  the  incriminating 
act  was  committed  outside  three  miles  from  the  coast. 
He  appealed  to  the  High  Court  of  Justiciary,  which,^ 
however,  confirmed  the  verdict  of  the  Sherifi[  Court, 
correctly  asserting  that,  whether  or  not  the  Moray 
Firth  could  be  considered  as  a  British  territorial  bay, 
the  Court  was  bound  by  a  British  Act  of  Parliament, 
even  if  such  Act  violates  a  rule  of  International  Law. 
The  British  Government,  while  recognising  that  the 
Scottish  courts  were  bound  by  the  Act  of  Parliament 
concerned,  likewise  recognised  that,  the  Moray  Firth 
not  being  a  British  territorial  bay,  foreign  fishing  vessels 
could  not  be  compelled  to  comply  with  an  Act  of  Parlia- 
ment regulating  the  mode  of  fishing  in  the  Moray  Firth 
outside  three  miles  from  the  coast,  and  therefore  re- 

territoriM  of  San  Salvador,  Hon-  territorial   oharaoter   of    this   galf. 

<luM,  and  Nioaragna.    The  decision  The  attitude  of  other  States  is  not 

of  this  Court  haa,  of  oourse,  only  known. 

toroe  with  regard  to  the  three  Oentral  ^  62  A;  68  Viot.  o.  23. 

^erioan  Statea  eonoemed ;  but  the  ■  Martenaen  v.  Peters,   (1906)  14 

United    Statee    acknowledgea    the  aL.T.  227. 
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mitted  Mortensen's  fine.   To  remedy  the  conflict  between 
Article   6   of   the   above-mentioned   Herring  Fishery 
(Scotland)  Act,  1889,  and  the  requirements  of  Inter- 
national Law,  Parliament  passed  the  Trawling  in  Pro- 
hibited Areas  Prevention  Act,^  1909,  according  to  which 
no  prosecution  can  take  place  for  the  exercise  of  pro- 
hibited fishing  methods  outside  the  three  miles  from 
the  coast,  but  the  fish  so  caught  may  not  be  landed 
or  sold  in  the  United  Kingdom.^ 
Naviga-       §  193.  As  regards  navigation,  fishery,  and  jurisdiction 
K^ery,    *t®  majority  of  publicists  contend  that  the  same  rules  of 
and  Juris-  tj^^  La^  Qf  Natious  are  vaUd  as  in  the  case  of  navigation 
Terri-      and  fishery  within  the  territorial  maritime  belt.    Ine 
Gulfs  and  right  of  fishery  may,  therefore,  exclusively  be  reserved  for 
^y*-       subjects  of  the  littoral  State.^    And  navigation,  cabotage 
excepted,  must  be  open  ^  to  merchantmen  of  all  nations, 
though  foreign  men-of-war  need  not  be  admitted,  unless 
the  gulfo  or  bays  in  question  form  part  of  the  hi^ways 
of  international  traffic. 

But  the  matter  is  not  settled,  and  a  few  writers  main- 
tain that  foreign  vessels  may  be  excluded  altogether 
from  territorial  gulfs  and  bays,  or  admitted  only  on 
payment  of  dues,  rates,  etc.  The  author  agrees  with 
the  opinion  of  the  majority. 


*  9  Bdw.  VII.  0.  8. 

'  See  Oppenheim  in  Z.V,,  v. 
(1911),  pp.  74-95. 

•  The  Hague  Oonvention  concern- 
ing Police  and  Fishery  in  the  North 
Sc^,  concluded  on  May  6,  1882, 
between  Great  Britain,  Belgium, 
Denmark,  France,  Germany,  and 
Holland,  reserves  by  its  Article  2 
the  fishery  for  subjects  of  the  littoral 
States  of  such  bays  as  have  an 
entrance  from  the  sea  not  wider  than 


ten  miles,  but  reserves  likewise  & 
maritime  belt  of  three  miles  to  be 
measured  from  the  line  where  the 
entrance  is  ten  miles  wide.  Practi- 
cally the  fishery  is  therefore  reserved 
for  subjects  of  the  littoral  State 
within  bays  with  an  entnmoe  much 
wider  than  ten  miles.  See  MartenSt 
N.R.O.,  2nd  Ser.  ix.  p.  556. 

*  But  this  is  not  universally  recog- 
nised. See,  for  instance,  HiiUl,  §  41 
n. ;  Twiss,  i.  §  181 ;  Calvo,  i.  §  367. 
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GrodiiB,  ii.  c.  3,  §  8— Vattel,  i.  §  292— HaU,  §  41— Wettlake,  i.  pp.  197-201— 
Lawrence,  §§  87-89— Phillimoie,  i.  §§  180-196— Twiss,  i.  §§  183, 184,  189 
— Halleok,  i.  pp.  178-179— Taylor,  §§  230-231— Walker,  §  17— Wharton, 
i  n  27-29— Wheaton,  §§  181-191— Moore,  i.  §§  133-134r-Her8hey,  No.  196 
— Blnntflohli,  §  303— Hartmann,  §  65— Hefiter,  §  76— Stoerk  in  HoUzen- 
dorf,  ii.  pp.  419-428^GareiB,  §  21— Liszt,  §§  9  and  26— Ullmann,  §  88— 
BonfilB,  Nos.  506-511  — Despagnet,  Nos.  415-417— Pradier-Fod^r^,  ii. 
Nob.  650-666— Nye,  i.  pp.  492-516— Rivier,  i.  pp.  157-159-Calvo,  i. 
§§  368-372— Fiore,  ii.  Nos.  745-754,  and  Code,  Noe.  285-287— Martens, 
I  S  101— Holland,  Sindies,  pp.  277-279— Knorr,  Die  Donau  vnd  die 
Meerengen/rage  (1917) — Laun,  Die  IfUemcUiotuUisierung  der  Meerengen 
und  f  ona^  (1918)— Salmond  in  the  Latp  QuarUrly  Review,  xxxiv.  (1918), 
pp.  235-252. 

§  194.  All  straits  which  are  not  more  than  six  miles  what 
wide  are  certainly  territorial.  Therefore,  straits  of^e^^*" 
tliis  kind  which  divide  the  land  of  one  and  the  same  toriai. 
State  belong  to  the  territory  of  such  State.  Thus  the 
Solent,  which  divides  the  Isle  of  Wight  from  England, 
and  the  Menai  Strait,  which  divides  Anglesey  from  Wales, 
are  British ;  the  Straits  of  Messina  are  ItaUan ;  and 
the  Qreat  Belt,  which  divides  the  islands  of  Fyn  and 
Sjaelland,  is  Danish.  On  the  other  hand,  if  such  narrow 
strait  divides  the  land  of  two  different  States,  it 
belongs  to  the  territory  of  both,  and  the  boundary  line 
runs,  in  default  of  a  special  treaty  making  another 
arrangement,  through  the  mid-channel.^  Thus  the 
Strait  of  Juan  de  Fuca,  which  separates  the  Canadian 
island  of  Vancouver  from  the  territory  of  the  United 
States,  and  the  Lymoon  Pass,  the  narrow  strait  which 
separates  the  British  island  of  Hong-Eong  from  the 

^  See  below,  §  199.     Aooording  to  number  of  British  islanda,  though 

Wunderlioh,   in  Z,L,  xxiii.  (1913),  the  distance  was  nowhere  more  than 

pp.  106-112,    Germany,    before  the  six  miles.     The  German  claim,  which 

World  War,  claimed  the  whole  of  was  untenable,  disappears  with  the 

the  waters   between]  the    coast  of  loss  of  the  colony. 
Gennon  SouUi-West  ^|;Africa  and  a 
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continent,  was  half  British  and  haU  Chinese  as  long 
as  the  land  opposite  Hong-Eong  was  CSiinese  territory. 
It  is,  however,  controversial  whether  a  strait  more 
than  six  miles  wide,  yet  narrow  enough  to  be  commanded 
by  coast  batteries  erected  on  one  or  both  sides  of  the 
straits,  can  be  territorial.  The  majority  of  publicists, 
including  Hall  ^  and  Hershey,^  assert  that  it  can ;  but 
a  minority,  including  Westlake*  and  Taylor,*  main- 
tain that  it  cannot. 

However  this  may  be,  it  would  seem  that  claims  of 
States  over  wider  straits  than  those  which  can  be  com- 
manded by  guns  from  coast  batteries  can  no  longer  be 
upheld.    Thus  Great  Britain  used  formerly  to  claim 
the  Narrow  Seas — ^namely,  the  St.  George's  Channel, 
the  Bristol  Channel,  the  Irish  Sea,  and  the  North 
Channel — ^as  territorial;    and  Phillimore  asserts  that 
the  exclusive  right  of  Great  Britain  over  these  Nairow 
Seas  is  uncontested.    But  it  must  be  emphasised  that 
this  right  is  contested,  and  though  it  was  put  forward 
as  recently  as  1910,  by  the  Attorney-General,  before 
the  Hague  ^bunal  in  the  North  Atlantic  Coast  Fisheries 
case,  I  doubt  how  far  Great  Britain  would  now  persist 
in  upholding  her  former  claim.^    The  Territorial  Waters 
Jurisdiction  Act,  1878,  does  not  mention  it. 
Naviga.       §  195.  All  rulcs  of  the  Law  of  Nations  concerning 
^Slery,   i^vigation,  fishery,  and  jurisdiction  within  the  maritime 
d^iJ^'  belt  apply  likewise  to  navigation,  fishery,  and  jurisdiction 
stnito.    within  straits.   Foreign  merchantmen,  therefore,  cannot^ 

1  §  41.  *  p.  201.  Court   intended   to   refer  only  to 

*  vol.  i.  p.  197.  tb&t  portion  of  the  Channel  which 
«  §  230.  lies  within  Steepholm  and  FUtholm.' 

*  See   Phimmoie,  i.   §  189,  and       See  ahw  Westlake,  i.  p.  192,  n.  3. 
.     above,    §    191    (King's   Chambers). 

Oonoeming    the    Bristol    Channel,  '  The  olaim  advanced  by  Russia— 

HaU  (§  41,  p.  159,  n.  2)  remarks:  see  Waultrin  in   R.Q.,  xv.  (1006), 

'It  was  apparently  decided  by  the  p.  410 — to  have  a  right  to  ezolode 

Queen's  Bench  in  Reg,  v.  Chmning-  foreign  merchantmen  from  the  pM* 

ham  (Bell  C.C.  86)  that  the  whole  sage   through    the    Kara  and  the 

of    the    Bristol   Channel    between  Yugor   Straits,    was  therefore  on- 

Somerset  and  Glamoigan  is  British  founded.    As  regards  the  Kars  Ses, 

territoiy ;    possiblyy    however,   the  see  below,  1 263,  n.  2. 
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be  excluded;  foteign  men-of-war  must  be  admitted 
to  sack  straits  as  f onu  part  of  the  highways  for 
international  traffic ;  ^  the  right  of  fishery  may  ex- 
closively  be  reserved  for  subjects  of  the  littoral  State ; 
and  the  latter  can  exercise  jurisdiction  over  all  foreign 
merchantmen  passing  through  the  straits.  If  the  narrow 
strait  divides  the  land  of  two  different  States,  juris- 
diction and  fishery  are  reserved  for  each  littoral  State 
within  the  boundary  line  running  through  the  mid- 
channel,  unless  otherwise  arranged  by  treaty. 

It  must,  however,  be  stated  that  the  rule  that  foreign 
merchantmen  cannot  be  excluded  from  the  passage 
through  territorial  straits  appUes  only  when  they  con- 
nect two  parts  of  the  open  sea.  In  case  a  territorial 
strait  belonging  to  one  and  the  same  State  coimects  a 
part  of  the  open  sea  with  a  territorial  gulf  or  bay,  or 
with  a  territorial  land-locked  sea  belonging  to  the 
same  State — as,  for  instance,  the  Strait  of  Kertch' 
until  the  World  War,  and  formerly  the  Bosphorus 
and  the  Dardanelles  '—foreign  vessels  can  be  excluded 
therefrom. 

§196.  The  rule  that  foreign  merchantmen  must  be  The 
allowed  inoffensive  passage  through  territorial  straits  ^™^ 
without  any  dues  and  tolls  whatever,  had  one  excep-  ^~- 
tioa  until   the  year  1857.    From  time  immemorial, 
Denmark  had  not  allowed  foreign  vessels  the  passage 
throu^  the  two  Belts  and  the  Sound,  a  narrow  strait 
which  divides  Deimiark  from  Sweden  and  coimects  the 
Katt^at  with  the  Baltic,  without  payment  of  a  toll, 
the  so-called  Sound  Dues.^    Whereas  in  former  cen- 

^  As,  for  instanoe,  the  Straits  of  Bitoation  in  Russia,  it  is  impossible 

^i^eUao.    These  straits  were  neutra-  to  state  the  present  position  of  this 

liara  in  1881-~see  below,  §  568,  and  strait, 
▼ol  ii.  §  72— by  a  treaty  between  *  See  below,  g  107. 

Chili  and  Argentina.     See  Abribat,  *  See    the    details,    whioh    have 

U  D4troU  de  MagtUan  ou  Point  de  historical  interest  only,  in  Twiss,  i. 

Vue  iateniatimal  (1902) ;  Nys,  i.  pp.  §  188 ;  Phillimore,  i.  §  170 ;  Wharton, 

Sll-515,  and  Moore,  i.  $  134.  i.  fi  29,  and  Soberer,  Der  StaidzoU 

*  See  below,  §  258.     Owing  to  the  (1845). 
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turies  these  dues  were  not  opposed,  they  were  not  con- 
sidered any  longer  admissible  as  soon  as  the  principle 
of  free  navigation  on  the  sea  became  generally  recognised, 
but  Denmark  nevertheless  insisted  upon  the  dues.  In 
1857,  however,  an  arrangement  *  was  completed  betweep 
the  maritime  Powers  of  Europe  and  Denmark  by  which 
the  Sound  Dues  were  abolished  against  a  heavy  indem- 
nity paid  by  the  signatory  States  to  Denmark.  And  in 
the  same  year  the  United  States  entered  into  a  con- 
vention^ with  Denmark  for  the  free  passage  of  their 
vessels,  and  likewise  paid  an  indemnity.  With  these 
dues  has  disappeared  the  last  witness  of  former  times 
when  free  navigation  on  the  sea  was  not  universally 
recognised. 
The  Bob-  §  197.  The  Bosphorus  and  Dardanelles,  the  two  terri- 
S^^-  torial  straits  which  connect  the  Black  Sea  with  the 
daneUes.  Mediterranean,  must  be  Specially  mentioned.*  So  long  as 
the  Black  Sea  was  entirely  enclosed  by  Turkish  territory, 
and  was  therefore  a  portion  of  this  territory,  Turkey 
could  exclude  *  foreign  vessels  from  the  Bosphorus  and 
the  Dardanelles  altogether,  unless  prevented  by  special 
treaties.  But  when  in  the  eighteenth  century  Russia 
became  a  littoral  State  of  the  Black  Sea,  and  the  latter, 
therefore,  ceased  to  be  entirely  a  territorial  sea,  Turkey, 
by  several  treaties  with  foreign  Powers,  conceded  free 
navigation  through  the  Bosphorus  and  the  Dardanelles  to 
foreign  merchantmen.  But  she  always  upheld  the  rule 
that  foreign  men-of-war  should  be  excluded  from  these 
straits  ;  and  by  Article  1  of  the  Convention  of  London 
of  July  13, 1841,  between  Turkey,  Great  Britain,  Austria, 

1  The  Treaty  of  Copenhagen  of  (1885),  pp.  224-226;  Petals,  p.  29; 

March     14,     1857.       See    Martens,  Goriainon,  Lt  Boajiwrt  ei  Us  Dof- 

N.R,0.,  xvi.  part  ii.  p.  345.  daneUes  (1910) ;  Daaoorra,  La  Qw»' 

*  Convention  of  Washington  of  tion  du  Bosphore  et  de»  Dardandl^ 
April  1 1 ,  1857.  See  Martens,  N.B.O,,  ( 1916) ;  PhUUpnon  and  Buxton,  The 
xvii.  part  i.  p.  210.  QueHion  of  the    Bo^phorw  omd  tM 

*  See    Holland,     T?ie    European  Dardtmellee  (1919). 
Concert    m    iKe    EoMem    Quution  *  See  above,  §  195. 
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France,  Prussia,  and  Russia,  this  rule  was  definitely 
accepted.  Article  10  of  the  Peace  Treaty  of  Paris  of 
1856  and  the  Convention  No.  1  annexed  to  this  treaty, 
and,  further,  Article  2  of  the  Treaty  of  London,  1871, 
again  confirmed  the  rule,  and  all  those  Powers  which 
were  not  parties  to  these  treaties  nevertheless  submitted 
to  it.^  According  to  the  Treaty  of  London  of  1871, 
however,  the  Porte  could  open  the  straits  in  time  of 
peace  to  the  men-of-war  of  friendly  and  allied  Powers 
for  the  purpose,  if  necessary,  of  securing  the  execution 
of  the  stipulations  of  the  Peace  Treaty  of  Paris  of  1856. 
On  the  whole,  the  rule  was  in  practice  upheld  by 
Turkey.  Foreign  Ught  public  vessels  in  the  service  of 
foreign  diplomatic  envoys  at  Constantinople  could  be 
admitted  by  the  provisions  of  the  Peace  Treaty  of  Paris 
of  1856 ;  and  on  several  occasions  when  Turkey 
admitted  a  foreign  man-of-war  carrying  a  foreign 
monarch  on  a  visit  to  Constantinople,  there  was  no 
opposition  by  the  Powers.^  But  there  were  cases  when 
foreign  warships  passed  the  straits  in  violation  of  the 
rule.  For  instance,  in  1847,  Turkey  permitted  two 
French  men-of-war  to  pass  the  straits  for  the  purpose 
of  towing  some  com  vessels  from  the  Black  Sea  to 
France;  the  Powers  protested,  although  Turkey  had 
given  permission  on  humanitarian  grounds  alone.  Again, 
in  1858,  the  United  States  Government,  which  had 
obtained  permission  to  send  a  light  war  vessel  for  the 
service  of  the  American  Legation  at  CJonstantinople, 
sent  the  WabMhy  a  large  frigate  armed  with  fifty  guns ; 
the  other  Powers  protested,  whereupon  the  Wabdsk 
departed.  Further,  in  1902,  Turkey  allowed  four 
Russian  torpedo  destroyers  to  pass  through  the  straits 

^  The  United  States,  although  she  pp.  79  and  80,  and  Moore,  i.  §  134, 

MtoaUy  aoqoiefloed  in  the  exoluaion  pp.   666-668.      See  also  Roxbur^, 

of  her  men-of-war,  seemed  not  to  oon-  InUmational  Conventiona  and  Thwd 

Bider  herself  bound  by  the  Conven-  StcUes  (1917),  p.  29. 
tion  of  London,  to  whioh  she  was  not 
ft  party.     See    Wharton,  i.   §  29,  "See  Perels,  p.  30. 
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on  condition  that  these  vessels  should  be  disarmed  and 
sail  under  the  Russian  commercial  flag;  and  Great 
Britain  protested.  When,  in  1904,  during  the  Russo- 
Japanese  War,  P^terburg  and  Smolemky  two  vessels 
belonging  to  the  Russian  volunteer  fleet  in  the  Black 
Sea,  were  allowed  to  pass  through  to  the  Mediterranean, 
no  protest  was  raised,  because  it  was  impossible  to 
assume  that  these  vessels,  which  were  flying  the  Russian 
commercial  flag,  would  later  on  convert  themselves 
into  men-of-war  by  hoisting  the  Russian  war  flag.^ 

But  now  the  straits  are  about  to  be  opened  to  men- 
of-war  as  well  as  merchantmen  of  all  nations,  both  in 
peace  and  war.  The  Treaty  of  Peace  with  Turkey  is  to 
establish  for  the  zone  of  the  straits  a  r^ime  resembling 
the  Suez  Canal  regime,^  and  to  set  up  an  International 
Commission  of  Control. 

IX 
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Holtzendorff;  ii.  p.  230— Lawrenoe,  §73— Bonfils,  Nos.  531*-531*— Despagnet, 
Nos.  433  &M  and  433  fer— M^rignhao,  ii.  pp.  808-410— Nys,  i  pp.  508- 
687-^ranwald,  Da9  LuJUehif,  eto.  (1908)— Meili,  Da9  JA^fUckif,  etc. 
(1908)— Meurer,  LuftachifahrUreefU  (1909)— Meyer,  Die  BrscUiesnmg 
dei  Luftraunu  in  ihren  rechUichen  Folgen  (1909) — Magnani,  R  DiriUo 
8uUo  Spado  cberto  e  PAeroncnUica  (1909) — Leeoh,  The  Jwrieprwienee  oj 
the  Air  (1910),  a  reprint  from  the  Jmnmal  of  the  BaytU  ArtiUerfft  vol 
xxxvii. — Lyoklama'  k  Nijeholt,  Air  SovereigrUy  (1910) — Hazeltiae, 
The  Law  of  the  Air  (1911)— Bielenberg,  Die  Freiheit  dee  lAtftraum 
(1911)— Catellani,  II  DiriUo  aereo  (1911)  (French  translation  published 
in  Paris  (1912))  —  Sperl,  Die  Lt^chifahrt,  etc.  (1911)— Loabeyre, 
Lee  Principes  du  Droit  o^rien  (1911)  —  Thibaut,  Le  Domaine  airien 
dee  6tate  en  Tempe  de  Paias  (1911)— D'Hooghe,  Droit  a4rien  (1912) 
— Bellenger,  La  Cfuerre  aSrienne  et  le  Droit  nUemational  (1912>— 
Richards,  Sovereignly  over  the  Air  (1912)— Reports  of  the  Civil  Aerial 
Transport  Committee  (1918),  Cd.  9218— Spaight,  Airorqft  m  Peaa 
and  the  Law  (1919)— Fauchille  in  ArmwUre,  idx,  (1902),  pp.  19-1 U, 
xxiv.  (1911),  pp.  23-126,  and  in  It.O,,  viii.  (1901),  pp.  414-485, 
xvii.  (1910),  pp.  65-62— Zitelmann  in  the  Zeitechriftfiir  i$aematioMlet 

^  See  below,  vol.  ii.  §  84.     Daring  Breelau,  to  pass  through  the  strsiU 

the  World  War  Turke^^,  before  she  to  Constantinople, 
became  a  belligerent,  permitted  two 

German   cruisers,    Ooe6eii  and   the  *  See  above,  §  183. 
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privat-  md  qfinAieku  Reehi,  xiz.  (1909),  pp.  4fi8-496~Baidwin  Mid 
Knhm  in  A,J,,  iv.  (1910),  pp.  96108,  109-132— Baldwin  in  Z.V,,  t. 
(1911),  pp.  394-399— Sperl  in  R,0,,  xviii.  (1911),  pp.  473-491— Henhey 
in  A,J.,  la.  (1912),  pp.  381-338— Stael-Holskin  in  La  Vie  inUmatumaU, 
it  (1912),  pp.  343-370— Lee  in  A.J,,  vii.  (1913),  pp.  470-496. 

§  197a.  The  rapid  development  of  aerial  navigation,  Queetioni 
a  few  years  before  the  World  War,  introduced  many  2^^^ 
new  problems  for  international  jurists.    In  particular,  ?*^*^' 
it  became  for  the  first  time  important  to  determine  before  the 
whether  the  relationship  between  the  maritime  belt  and  war!^ 
the  open  sea  should  have  a  counterpart  in  the  space  of 
the  atmosphere,  (a  distinction  being  thus  drawn  between 
a  zone  of  a  certain  height  in  which  the  territorial  State 
could  exercise  sovereignty,  and  the  atmosphere  beyond 
that  height  which  was  to  be  considered  free  like  the 
open  sea),  or  whether  the  territorial  State  was  to  be 
legarded  as  exercising  sovereignty  over  the  atmosphere 
to  an  unbounded  height.    If  the  latter  alternative  was    ' 
to  be  accepted,  a  further  question  arose  whether  the 
teiritorial  State  was  to  have  power  to  prevent  altogether 
the  passage  of  foreign  aircraft,  or  merely  to  enact  rules 
with  which  they  would  have  to  comply. 

The  author  of  this  book  thought  that  it  would  pro- 
bably be  beet  for  the  States  in  conference  to  recognise 
the  sovereignty  of  the  territorial  State  over  the  whole 
space  of  atmosphere  above  it  to  an  unUmited  height, 
but  to  adopt  rules  giving  to  foreign  States  the  right  to 
demand  that  their  private  (but  not  pubhc !)  aircraft 
should  be  allowed  to  pass  through  it,  provided  that 
they  complied  with  the  regulations. 

An  international  conference  had  assembled  at  Paris  in 
1910  to  make  rules  for  aerial  navigation ;  but  it  was  with- 
out result.  The  Institute  of  International  Law  took  up 
the  question,  and  at  its  meeting  at  Madrid  in  1911 
adopted  some  suggested  rules.^  For  regulating  air 
traffic  over  the  United  Eingdomand  its  territorial  waters, 

^  See  Afmyatre,  tdy.  (1911)»  p.  346. 
VOL.  I.  Z 
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an  Aerial  Navigation  Act  was  passed  in  1911^^  and 
amended  in  1913.^    Under  these  acts,  and  the  lulee 
made  in  pnisuance  of  them»^  foreign  naval  or  military 
aircraft  were  prohibited  from  passing  over,  or  landing 
within,  the  United  Kingdom  except  on  the  express 
invitation,   or  with  the   express   permission,  of  the 
Government.    Aircraft  of  other  descriptions  coming 
from  abroad  had  to  comply  with  certain  rules  as  to 
clearances,  cargoes  and  place  of  landing.    In  certain 
areas  flying  was  entirely  prohibited. 
Aerial         §  1976.  With  the  outbreak  of  the  World  War  aerial 
ti^?tiie  navigation  for  civihans  was  suspended.    But  remarkable 
^^     progress  was  made  in  the  constraction  and  equipment 
from  1914  of  alccraft  for  the  forces  during  the  period  of  hostilities, 
^J^nt    ai^d  very  valuable  experience  was  gained  of  the  condi- 
'^'^^      tions  of  navigation ;  and  so  it  was  desirable  to  prepare 
new  rules  to  be  available  at  the  end  of  Hie  fighting. 
Accordingly,  a  Civil  Aerial  Transport  Gonojnittee  was 
appointed  by  the  British  Government  on  May  22, 1917, 
to  consider  what  steps  should  be  taken  '  with  a  view  to 
the  developm^it  and  regulation  after  the  war  of  avia- 
tion for  civil  and  commercial  purposes  from  a  domestic 
and  imperial  and  an  international  standpoint.'    This 
Committee  made  its  final  report  on  May  11, 1918.^   After 
the  armistices,  on  February  27, 1919,^*  a  short  amending 
act  was  passed,  and  on  May  1, 1919,  when  civilian  flying 
was  generally  resumed,  an  elaborate  code  of  roles, 
made  pursuant  to  the  Air  Navigation  Acts,  1911-1919, 
came  into  force.^ 
Theintep-     §  197c.  These  rules  supplied  material  for  the  Conven- 
AAr  Con-  tion  for  the  Regulation  of  Aerial  Navigation,^  which  was 
▼wntion.    drawn  up  at  the  Peace  Conference  of  1919,  and  signed 

M  ft  2  Qeo.  ▼.  0.  i.  •See  Xondcm  OaaOU,   April  SQi 

'  2  A;  3  Geo.  v.  0.22.  1919.    AnewbUl,dea0Mdtoi«pI«<» 

*  8.R.aiidO.(1913KNoe.228and  the  eziating  Aote  uid  to  give  efleot  to 
243.  the  Intematioiua  Air  OonTentiom  u 

*  OcL  9218.  now  (May  1920)  before  PariiMDent 

*  9  Qeo.  ▼.  c.  3.  '  CmcL  67a 
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on  October  13,  1919.  The  five  Principal  Allied  and 
Associated  Powers,  and  twenty-two  other  Allied  Powers, 
were  named  as  parties ;  but  only  fifteen  of  them  signed 
it,  namely,  the  British  Empire,  France,  Italy,  Belgium, 
Bolivia,  Brazil,  China,  Cuba,  Ecuador,  Panama,  Poland, 
Portugal,  Roumania,  Siam,  and  Uruguay. 

The  convention  applies  to  peace  only,  and  does  not 
affect  the  freedom  of  action  of  the  parties  in  war,  either 
as  belligerents  or  neutrals  (Article  38).  Its  principal 
provisions  are  as  follows : 

(a)  Sovereignty  over  the  Air 

The  parties  have  agreed,  as  suggested  some  years  ago 
by  the  author,  to  apply  to  the  space  of  the  atmosphere 
roles  similar  to  those  in  existence  for  the  maritime  belt. 
They  recognise  that  every  State  has  complete  and  exclu- 
sive sovereignty  over  the  air  space  above  its  territory 
and  territorial  waters,  but  each  party  undertakes  to 
accord  in  time  of  peace  freedom  of  innocent  passage  to 
the  private  aircraft  of  other  parties  so  long  as  they  com- 
ply with  the  rules  made  by,  or  under  the  authority  of, 
the  convention.  Any  regulations  laid  down  by  a  party 
in  accordance  with  the  convention  as  to  the  admission 
of  such  aircraft  are  to  be  applied  without  distinction 
of  nationality.^  Each  contracting  State,  however,  re- 
serves the  right  to  prohibit  all  private  ftying  over  certain 
areas  for  military  reasons  or  for  public  safety.' 

(b)  Natumality  of  Aircraft 

Aircraft  must  be  registered  in  the  State  of  which  their 
owners  are  nationals,  and  in  that  State  alone.  Their 
nationality  is  that  of  the  State  in  which  they  are  regis- 
tered, and  they  must  bear  their  nationality  and  regis- 
tration marks,  and  the  name  and  residence  of  their 
owner,  when  engaged  in  international  navigation.    The 

1  ArtioleB  1-2.  .*  Artiole  8. 
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contracting  States  are  to  exchange  periodically  copies 
of  entries  in  their  registers,  and  to  transmit  them  to  the 
International  Commission  for  Air  Navigation,  which  is 
to  be  constituted  under  the  direction  of  the  League  of 
Nations.^ 

(c)  Internationdl  Navigation  hy  Private  Aircraft 

Every  private  aircraft  engaged  in  international  naviga- 
tion must  carry :  (1)  a  certificate  of  registration ;  (2)  a 
certificate  of  airworthiness  from  the  State  to  which  it 
belongs ;  (3)  certificates  of  competency  and  licences  in 
respect  of  each  member  of  the  operating  crew ;  (4)  a  list  of 
passengers  (if  any) ;  (5)  bills  of  lading  and  manifest  for 
freight  (if  any);  (6)  log  books;  (7)  special  licences  for  wire- 
less equipment  and  for  the  wireless  operators  (if  any). 
Every  aircraft  used  in  public  transport  and  capable  ofj 
carrying  ten  or  more  persons  must  eventually  be  fittedj 
with  wireless  apparatus  so  licensed.^  Private  aircraft 
exercising  their  right  of  innocent  passage  across  another 
State  without  landing  must  follow  the  route  prescribed  bT* 
the  State  flown  over,  and  must  land  even  against  their  will 
if  ordered  to  do  so.  Private  aircraft  intending  to  land  in 
another  State  must  land  at  the  aerodromes  appointed 
for  the  purpose,  if  the  regulations  of  the  State  concerned 
so  require.  But  except  for  this  provision,  every  aero^ 
drome  in  a  contracting  State  which  upon  payment  oi 
charges  is  open  to  public  use  by  its  national  aircraft  is 
likewise  to  be  open  to  the  aircraft  of  all  other  contract^ 
ing  States.  The  establishment  of  international  airi 
ways  is  to  be  subject  to  the  consent  of  the  States  flowfl 
over.^  Cdboto/ge  *  is  reserved  for  aircraft  of  the  terrii 
torial  State,  Article  16  providing  that  it  shall  have  the 
right  to  reserve  to  its  national  aircraft  the  '  carnage  of 
persons  and  goods  for  hire  between  two  points  on  iti 

*  Articles  6-10,  Article  34.  *  Article  15,  Article  2L 

*  Articles  11-14,  Article  19.  «  See  below,  §  579. 


THE  Ant  AND  AERIAL  NAVIGATION  357 

territo^/  No  private  aircraft  engaged  in  international 
flying  is  to  carry  explosives  or  munitionSy  under  any 
circumstances,  or  photographic  apparatus  except  so 
far  as  permitted  by  the  State  concerned,  or  any  other 
article  the  transport  of  which  is  forbidden  by  a  State 
to  its  own  nationals  and  foreigners  alike  on  grounds  of 
public  safety.^  With  regard  to  aircraft  wrecked  at  sea, 
the  roles  applicable  to  salvage  of  ships  will  apply,  in 
the  absence  of  agreement  to  the  contrary ;  ^  aircraft  of 
other  parties  are  to  enjoy  the  measures  of  assistance 
for  landing  accorded  to  national  air  vessels,  particularly 
ia  case  of  distress.® 

(d)  Jurisdiction  aoer  Private  Aircraft 

The  authorities  of  the  territorial  State  have  the  right 
to  visit  every  foreign  private  aircraft,  and  verify  its 
documents,  upon  landing  and  upon  departure.  Each 
contracting  State  undertakes  to  adopt  measures  to  ensure 
that  every  aircraft  flying  over  its  territory,  and  every 
aircraft  bearing  its  nationaUty  marks,  wherever  it  may 
be,  complies  with  the  rules  of  navigation  formulated  by 
t^e  convention.  It  also  undertakes  to  ensure  the 
prosecution  and  punishment  of  all  persons  contravening 
them.  An  aircraft  passing  through  the  territory  of 
a  contracting  State,  or  making  such  landings  or 
stoppages  as  are  reasonably  necessary  for  the  purpose 
of  such  transit,  is  not  hable  to  seizure  on  the  ground 
of  infringement  of  patent,  design  or  model,  provided 
that  security  is  deposited.  The  amount  of  the  security 
is  to  be  fixed,  in  default  of  amicable  agreement,  by  the 
competent  authority  of  the  State  concerned  with  the 
least  possible  delay.* 

The  first  draft  of  the  convention  had  further  laid 
down  general  rules  for  jurisdiction  over  private  aircraft ; 

^  Aitioles  26-29.  *  Article  22. 

'  See  below,  §  271 ;  and  Article  23.  *  Artioles  21,  25,  18. 
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but  objection  was  taken  to  them,  and  they  were 
deleted.  Consequently,  all  questions  of  jurisdiction 
which  are  not  covered  by  the  stipulations  just  mentioned 
must  be  settled  by  reference  to  the  general  principles  of 
International  Law.    (See  above,  §§  123-124, 143-145.) 

(e)  State  Aircraft 

State  aircraft  are  of  two  classes :  (1)  military^  i.e. 
those  'commanded  by  a  person  in  military  service 
detailed  for  the  purpose,'  and  (2)  fum-^nilitary,  but  ex- 
clusively employed  in  State  service,  such  as  posts, 
customs  and  police. 

(1)  MtUtary  aircraft  may  not  fly  over,  or  land  in,  the 
territory  of  another  party  without  special  authorisation ; 
but  having  obtained  such  authorisation,  they  are  to 
enjoy  in  principle,  in  the  absence  of  special  stipulation, 
the  privileges  of  exterritoriality  customarily  accorded  to 
foreign  war  vessels.^  On  the  other  hand,  a  military 
aircraft  landing  on  the  territory  of  another  party  under 
any  other  circumstances  can  claim  no  such  privil^es. 

(2)  NonHfmlitary.  With  regard  to  police  and  customs 
aircraft,  the  States  are  to  arrange  among  themselves 
the  conditions  upon  which  they  may  cross  the  frontier. 
Such  aircraft  are  not  in  any  case  to  enjoy  exterritoriality. 
All  other  non-military  State  aircraft  are  to  be  treated 
as  private  aircraft.^ 

(f)  jTAe /nfemotionoZ  iltf  Commission 

The  convention  establishes  an  International  Gonunis- 
sion  for  Air  Navigation  as  a  permanent  commission 
under  the  direction  of  the  League  of  Nations.  Its 
principal  duties  are  to  receive  or  make  proposals  for 
amending  the  convention,  to  amend  tiie  technical 
annexes,  to  carry  out  duties  assigned  to  it  by  the  conven- 

M  460.  *  Artioles  30-88. 
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tion,  to  collect  and  diflseminate  inf  onnation  bearing  upon 
air  navigation,  to  publish  air  maps,  and  to  give  an 
opinion  on  questions  subnutted  to  it  for  examination.^ 

(g)  AmefndmeufUa  to  the  Convention 

While  the  International  Air  Commission  can,  by  the 
requisite  majority,  itself  amend  the  annexes,  it  cannot 
do  more  them  reconmiend  an  amendment  of  the  con- 
vention. Every  proposed  amendment  must,  however,  be 
considered  by  it,  and  cannot  be  reconmiended  for  adop- 
tion unless  it  receives  at  least  two-thirds  of  all  the  votes 
which  could  be  cast  if  all  the  States  were  represented. 
Even  if  so  carried^  it  cannot  become  effective  unless 
fonnally  adopted  by  the  parties  to  the  convention.* 

(h)  Disputes 

Disagreements  as  to  the  interpretation  of  the  con- 
vention are  to  be  referred  to  the  Permanent  Court  of 
International  Justice,'  and,  pending  its  establishment, 
to  arbitration.  But  disputes  as  to  a  regulation  in  any 
of  the  annexes  are  to  be  decided  by  the  International 
Air  Commission,  acting  by  a  majority.^ 

(i)  Coming  into  Force^  Accession  and  Withdrawal 

The  convention  is  to  come  into  force  for  each 
signatory  State,^  in  respect  of  other  States  which  have 
already  ratified,  forty  days  from  the  deposit  of  its 
ratification.  States  neutral  in  the  World  War  may 
accede  without  restriction ;  other  States  only  upon  the 
temis  of  Article  42.  Any  State  may  withdraw  from 
it  by  denunciation,  but  no  such  denunciation  may  be 
made  before  January  1,  1922.  Denunciation  is  not  to 
take  effect  until  at  least  a  year  after  it  has  been  given.* 

*  Aitiole  34.  *  The  British  self -goveniiiiff  Dom- 
I  A-yA|A  S4                                          inions  and  India  are  deemed  to  be 

ATHoie  Oft.  States  for  the  purposes  of  this  Con- 

See  betow,  1 4766.  yention :  Article  40. 

*  Artiole  87.  *  Articles  4(M8. 
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BOUNDARIES  OF  STATE  TEBRTTOBY 

GrotiuB,  ii.  o.  3,  S§  16-18— Vattel,  i.  §  266— HiOl,  S  38— Weetlake,  i  pp.  144- 
145— Twi8B,  i.  §§  147-148— Taylor,  §  261— Moore,  i.  §§  164-162— Herahey, 
No0.  162-166— BlnntsohH,  §§  296-302— Hartmann,  §  69— Heffter,  1 66— 
Holtzendorff  in  ffoltxendorf,  ii.  pp.  232-239— Gareis,  §  19— liact,  §  9— 
UUmaxm,  §  91— Bonfils,  NO0.  486-489— Despagnet,  No.  877— Pradier- 
Fod^  ii.  Nob.  769-777— Mirignhao,  u.  p.  368— Nys,  i.  pp.  446-472- 
Bivier,  i.  §  11— OUvo,  i.  §  342— Fiora,  ii.  Nob.  799-806,  and  Code,  Nos. 
1045-1054— Martens,  L  §  89  — Lord  Ourzon  of  Kedleston,  FrotUiers 
(Romanes  lecture  of  1907) — Holdioh,  Political  Frontiera  and  Bawndarp 
Making  (1915)— Schulthess,  Daa  inUmatianaU  WaeterreefU  (1915)— 
Fawoett,  FroiUiera  (1918). 

Natural  §  198.  Boundaries  of  State  territory  are  the  imagi- 
fioiai  ^  Bary  lines  on  the  suiface  of  the  earth  which  separate 
dariSs.  *^®  territory  of  one  State  from  that  of  another,  or  from 
unappropriated  territory,  or  from  the  open  sea.  The 
course  of  the  boundary  lines  may  or  may  not  be  indi- 
cated by  boundary  signs.  These -signs  may  be  natural 
or  artificial,  and  one  speaks,  therefore,  of  natural  in 
contradistinction  to  artificial  boundaries.  Natural  boun- 
daries may  consist  of  water,  a  range  of  rocks  or  moun- 
tains, deserts,  forests,  and  the  like.  Artifiddl  boundaries 
are  such  signs  as  have  been  purposely,  put  up  to  indicate 
the  way  of  the  imaginary  boundary  line.  They  may 
consist  of  posts,  stones,  bars,  walls,^  trenches,  roads, 
canals,  buoys  in  water,  and  the  like.  It  must,  however, 
be  borne  in  mind  that  the  distinction  between  artificial 
and  natural  boundaries  is  not  sharp,  in  so  far  as  some 
natural  boundaries  can  be  artificially  created.  Thus  a 
forest  may  be  planted,  and  a  desert  may  be  created,  as 
was  the  frequent  practice  of  the  Romans  of  antiquity, 
for  the  purpose  of  marking  the  frontier.^ 

^  The  Romans  of  antiquity  very  '  The  usual  praotioe  adopted  by  the 

often   constructed   boundary  walls,  Peace  Oonf erenoe  in  1919  with  nnid 

and  the  Chinese  Wall  may  also  be  to  boundaiiea  was  to  specify  them 

cited  as  an  .example.  in  words,  so  far  as  was  praotioable, 
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§  199.  Natoial  boundaries  consisting  of  water  must  Boundaiy 
be  specially  discussed  on  account  of  the  difEerent  kinds  ^•**"- 
of  boundaiy  waters.    Such  kinds  aie  rivets,  lakes,  liGmd- 
locked  seas,  and  the  maritime  belt. 

(1)  Boundary  riveis  ^  are  such  riveis  as  separate  two 
dif eient  States  from  each  other.^  If  such  river  is  not 
navigable,  the  imaginary  boundary  line  as  a  rule  runs 
down  the  middle  of  the  river,^  following  all  turnings  of 
the  border  line  of  both  banks  of  the  river.  If  navigable, 
the  boundary  Une  as  a  rule  runs  through  the  middle  of 
the  so-called  Thalweg^  that  is,  the  mid-channel  of  the 
liver,^  and  this  general  rule  was  adopted  by  the  Treaties 
of  Peace,  except  in  special  cases.^  But  it  is  possible  that 
the  boundary  line  is  the  border  line  of  the  river,  so  that 
the  whole  bed  belongs  to  one  of  the  riparian  States  only.* 
This  is  an  exceptional  case  created  by  ilnmemorial  pos- 
session, by  trea^,  or  by  the  fact  that  a  State  has  occupied 
the  lands  on  one  side  of  a  river  at  a  time  prior  to  the 
occupation  of  the  lands  on  the  other  side  by  some  other 
State.^  And  it  must  be  remembered  that,  since  a  river 
sometimes  changes  its  course  more  or  less,  the  boundary 
Hne  is  thereby  also  altered.*  In  case  a  bridge  is  built 
over  a  boundary  river,  the  boundary  line  runs,  failing 


ud  leave  the  aotiml  delimitation  to 
Boundaiy  Commissions,  whioh  were 
^  fix  the  frontier  line  on  the  spot 
io  oonformity  with  the  provisions 
^  tbe  treaties.  Maps  were  nsed 
to  illustrate  the  boondariea ;  but  in 
^^^  of  a  disorepanoy  between  the 
text  of  a  treaty  and  a  map,  the 
to  was  to  prevail. 

'  See  Huber  in  Z,  V,,  L  (1906),  pp. 
2^2  and  159-217 ;  Hyde  in  A.J., 
^  (1912),  pp.  901-909,  and  Scholt- 
^,  op.  cU,,  pp.  8-16  and  19-24. 

*  This  oaae  is  not  to  be  confounded 
vith  the  other,  in  whioh  a  river  runs 
^ut>agh  the  lands  of  two  different 
Swtes.  In  this  latter  case  the 
^^oondary  line  runs  across  the 
riTBr. 


'  Or  its  principal  arm,  if  it  has 
more  than  one. 

*  Or  its  principal  channel,  if  it  has 
more. than  one. 

'  ^.0^.,  by  the  Treaty  of  Peace  with 
Germany,  Article  30. 

*  See  above,  §  170. 

'  See  Twiss,  i.  §§  147  and  148,  and 
Westlake,  i.  p.  145;  Hyde  in  it./., 
§  vi.  (1912),  p.  906,  and  Schulthess, 
op.  ci^.,  pp.  8-10. 

*  Unless  it  is  otherwise  provided 
by  treaty  (see,  for  example,  Treaty 
of  Peaoe  with  Germany,  Article  80). 
Moreover,  if  a  boundary  river  leaves 
its  old  bed  and  forms  a  new  one, 
the  boundary  line  remains  in  its  old 
place.  See  below,  §  235,  and  8taU 
qf  Arkamcu  v.  8i€Ue  qf  Tenneueej 
(1918)  246  U.S.  158. 
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special  treaty  anangements,^  thiough  the  middle  of  the 
bridge.* 

(2)  Boundary  lakes  and  land-locked  seas  are  sadi  as 
separate  the  lands  of  two  or  more  different  States  from 
each  other.  The  boundary  line  runs  through  the  middle 
of  these  lakes  and  seas,  but  as  a  rule  special  treatieB 
portion  off  such  lakes  and  seas  between  riparian  States.' 

(3)  The  boundary  line  of  the  maritime  belt  is,  accord- 
ing to  details  given  above  (§  186),  uncertain,  since  no 
unanimity  prevails  with  regard  to  the  width  of  the  belt 
It  is,  however,  certain  that  the  boundary  line  runs  not 
nearer  to  the  shore  than  three  miles,  or  one  marine 
league,  from  the  low-water  mark. 

(4)  In  a  narrow  strait  separating  the  lands  of  two 
different  States  the  boundary  line  runs,  either  through 
the  middle,  or  through  the  mid-channel,^  uidess  special 
treaties  make  different  arrangements. 

BoundAry     §  200.  Boundary  mountains  or  hills  are  such  natural 
la^      elevations  from  the  common  level  of  the  ground  as 
separate  the  territories  of  two  or  more  States  from  each 
other.    Failing  special  treaty  arrangements,  the  boun- 
dary line  runs  on  the  mountain  ridge  along  witii  the 
watershed.    But  it  is  quite  possible  that  boundary 
mountains  belong  whoUy  to  one  of  the  States  which 
they  separate.^ 
Boundary     §  201.  Boundary  lines  are,  for  many  reasons,  of  such 
Wapntes.  ^^j  importance,  that  disputes  relating  thereto  are 
inevitably  veiy  frequent  and  have  often  led  'to  war. 
During  the  nineteenth  century,  however,  a  tendency 
began  to  prevail  to  settle  such  disputes  peaceably.    The 
simplest  way  in  which  this  can  be  done  is  always  by 

^  For  an  example  where  it  is  other-  boundary  riverB   and   through  Um 

wise  provided,  see  T^ty  of  Peace  abandoned  beds  of  saoh  rivers,  bm 

with  Germany,   Article  66,   under  below,  §§  294  and  2S6. 

which  existing  bridges  across  the  '  See  above,  %  179,  and  Sohulthefls, 

Rhine  within  the  limits  of  Alsace-  op.  at.,  pp.  16-18. 

Lorraine  are  to  belong  to  France.  *  See  Twiss,  i.  fS  18S  and  184^  sod 

*  As  r^ards  the  ooundary  lines  above,  f  19f. 

running  through  islands  rising  in  *  See  Fiore,  ii.  No.  800. 
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a  boimdaiy  treaty,  provided  the  parties  can  come  to 
tenns.^  In  other  cases  arbitration  can  settle  the  matter, 
as,  for  instance,  in  the  Alaska  Boundary  dispute  between 
Great  Britain  (representing  Canada)  and  the  United 
States,  settled  in  1903.'  Sometimes  International  Com- 
misedons  are  specially  appointed  to  settle  the  boundary 
lines.  In  this  way  the  boundary  lines  between  Turkey, 
Bulgaria,  Serbia,  Montenegro,  and  Eoumania  were 
settled  after  the  Berlin  Congress  of  1878.  After  the 
World  War  Boundary  Conmiissions  were  constituted  by 
the  Treaties  of  Peace  to  settle  many  frontiers.'  It  some- 
times happens  that  the  States  concerned,  instead  of 
settling  the  boundary  Une,  keep  a  strip  of  land  between 
their  tenitories  under  their  joint  tenuro  and  ad- 
ministration, so  that  a  so-called  cond(minium  comes 
into  existence,  as  was  done  in  the  case  of  Moresnet 
(Kehnis)  on  the  Prasso-Belgian  frontier  prior  to  the 
World  War.* 

§  202.  Whereas  the  term  '  natural  boundaries '  in  the  Natuxmi 
theory  and  practice  of  the  Law  of  Nations  means  natural  ^J^ 
signs  which  indicate  the  course  of  boundary  lines,  the  *^. 
same  term  is  used   politically^  in  various  different 
meanings.    Thus  the  French  often  speak  of  the  river 
Rhine  as  their  *  natural '  boundary,  ad  the  Italians  do 
of  the  Alps.    Thus,  further,  the  zones  within  which  the 
language  of  a  nation  is  spoken  are  frequently  term^ 
that  nation's  '  natural '  boundary.    Again,   the  line 
enclosing  such  parts  of  the  land  as  afford  great  facilities 
for  defence  against  an  attack  is  often  called  the  *  natural ' 
boundary  of  a  State,  whether  or  not  these  parts  belong 


'  A    good   example    of    each    a  Martens,  N.R.O,,  3rd  8er.   iv.   p. 

boundftiy    treaty  is   that    between  191. 

Great  Britain  and  the  United  States  i  gee  Balch,  The  AUuka  Frontier 

of  America  reepeoting  the  demaroa-  (1903). 
tion  of  the  international  boumUpr  .  g^e  above,  8.198,  n.  2. 

between  the  United  States  and  the  .  „       v        »^\pjt  tx\ 

Dominion    of    Gbmada,    signed    at  •  See  above,  f  171  (1). 

Washington  on  April  11,  1908.    Se^  *  See  Riirier,  i.  p.  166. 
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to  the  teiritory  of  the  respective  State.  But  such 
conceptions  are  political,  and  are  outside  the  domain 
of  International  Law. 


XI 


STATE   SERVITUDES 

Vattel,  ii.  §89— HaU,  §  42*~Westlake,  i.  p.  61~Phillimore,  i.  §§  281 -28^- 
Twiae,  i.  §  246— Taylor,  §  262— Moore,  i.  §§  163-168,  ii.  §  177— Hewhey, 
No8.  166-168— Bluntsohli,  §§  363-369— Hartmann,  §  62— Heffter,  §  43- 
Holtzendorff  in  HoUzendorff^  ii.  pp.  242-26i^— Oareis,  §  71— Liszt,  K  8 
and  19— Ullmann,  §  99— Bonfils,  Nob.  340-344— De^[>agnet,  Noe.  190- 
192— M6rignhao,  ii.  pp.  366-368  —  Pradier-Fod^r^,  ii.  Noe.  834-845, 
1038— Rivier,  i.  pp.  296-303— Nya,  U.  pp.  319-330— Oalvo,  iii.  §  1683- 
Fiore,  i  §  380,  and  Code,  Nos.  1100-1102— Martens,  i.  §§  94-96— CUnss, 
Die  Lehre  von  den  StouUBdienstharheUen  (1894)— Fabres,  De»  StrvUuda 
dam  le  Droit  irUematumal  (1901) — Hollatz,  Begrifftmd  Weeen  der  StaaU- 
eervittUen  (1909) — Labrousse,  Des  Servitudes  en  Droit  intematicncU  pMie 
(1911)— Nys  in  i2./.,  2nd  Ser.  vii.  (1906),  pp.  118-126,  and  ziii  (1911), 
pp.  314-323— Basdevant  in  R.O.y  xix.  (1912),  pp.  612-621— Potter  in 
A.J,,  ix.  (1916),  pp.  627-641. 

Gonoep-  §  203.  State  servitudes  are  those  exceptional  restiic- 
s^^Ser-  tions  made  by  treaty  on  the  territorial  supremacy  of  a 
vitudes.  State  by  which  a  part  or  the  whole  of  its  territory  is 
in  a  liinited  way  made  perpetually  to  serve  a  certain 
purpose  or  interest  of  another  State.  Thus  a  State 
niay  by  a  convention  be  obliged  to  allow  the  passage 
of  troops  of  a  neighbouring  State,  or  may  in  the  interest 
of  a  neighbouring  State  be  prevented  from  fortifying  a 
certain  town  near  the  frontier. 

Servitudes  must  not  be  confounded  ^  with  those 
general  restrictions  upon  territorial  supremacy  which, 
according  to  certain  rules  of  the  Law  of  Nations,  concern 
all  States  alike.  These  restrictions  are  named  '  natural ' 
restrictions  of  territorial  supremacy  {servitutes  juris 
gentium  naturales)^  in  contradistinction  to  the  conven- 

^  This  is  done,  for  instance,  by  Hall  speaks  of  the  right  of  inno- 
Hefiter  (§  43),  Martens  (§  94),  Nys  cent  use  of  territorial  seas  as  a 
(ii.  pp.  320  ff.),  and  HaU  (§  42*);       servitode. 
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tioBal  lestrictions  {serviiutea  juris  gentium  vdunlariae) 
which  coBstdtute  the  State  servitudes  in  the  technical 
sense  of  the  tenn.  Thus,  for  instance,  it  is  not  a  State 
servitude,  but  a  'natural'  restriction  on  territorial 
supremacy,  that  a  State  is  obliged  to  admit  the  free 
passage  of  foreign  merchantmen  through  its  territorial 
maritime  belt. 

That  State  servitudes  are  of  great  importance,  there 
can  be  no  doubt.  The  vast  majority  ^  of  writers  and 
the  practice  of  the  States  accept  the  conception  of  State 
servitudes,  although  they  do  not  agree  upon  its  defini- 
tion or  extent,  and  are  often  divided  as  to  whether  a 
particular  restriction  upon  territorial  supremacy  is  or  is 
not  a  State  servitude.  But  it  was  rejected  by  the 
Permanent  Court  of  Arbitration  at  the  Hague  in  the  case 
of  the  North  Atlantic  Coast  Fisheries  (1910)  between 
Great  Britain  and  the  United  States,^  mainly  upon  three 
grounds :  (1)  that  a  servitude  in  International  Law 
predicated  an  express  grant  of  a  sovereign  right;  (2) 
that  the  doctrine  of  international  servitudes  originated 
in  the  peculiar  and  now  obsolete  conditions  prevailing 
in  the  Holy  Boroan  Empire ;  (3)  that,  being  little  suited 
to  the  principle  of  sovereignty  which  prevails  in  States 
under  a  constitutional  Government  and  to  the  present 
international  relations  of  sovereign  States,  it  had  found 
little,  if  any,  support  from  modem  publicists.  It  is 
hardly  to  be  expected  that  this  opinion  of  the  Court  will 
induce  theory  and  practice  to  drop  the  conception  of 
State  servitudes,  which  is  of  great  value.  It  suitably 
covers  those  restrictions  on  the  territorial  supremacy  of 


^  The  conoeption  of  State  servi- 
tndee  is  rejected  by  Bulmerincq 
(S  49),  Gftreis  (§  71),  Liszt  (§§  8  and 
19),  JeUinek  {AUgemeine  StacUdehre, 
p.  366). 

*  See  the  official  publication  of  the 
caae,  pp.  110-116;  Hoggin  the  Law 
Quartiaiy  Review,  xxvi.  (1910)i  pp. 


415-417 ;  Richards  in  the  Journal  of 
theSocieiyo/CoffiparcUive  Legislation, 
New  Ser.  xi.  (1910),  pp.  18-27; 
Lansing  in  A,  J.,  v.  (1911),  pp.  l-Si  ; 
Baloh  and  Looter  in  B,I,,  Shid  Ser. 
xiii.  (1911),  pp.  6-23,  131-157; 
Drago  and  Basdevant  in  R,0,,  idx. 
(1912),  pp.  5  and  421 ;  Anderson  in 
A.J.,  vii.  (1913),  pp.  1-16. 
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the  State  by  which  a  part  or  the  whole  of  its  territory  is 
in  a  limited  way  nXperpetuaUy  to  serve  a  oer^in 
purpose  or  interest  of  another  State.  That  it  originated 
in  tiie  peculiar  conditions  of  the  Holy  Roman  Empire 
does  not  make  it  unfit  for  the  conditions  of  modem  life 
if  its  practical  value  can  be  demonstrated.  Further, 
the  assertion  that  it  is  but  little  suited  to  the  principle 
of  sovereignty  which  prevails  in  States  under  a  con- 
stitutional Government,  and  has,  therefore,  found  titde, 
if  any,  support  from  modem  publicists,  does  not  agree 
with  the  facts.  Lastly,  the  statement  that  a  servitude 
in  International  Law  predicated  an  express  grant  of  a 
sovereign  right,  is  not  based  on  any  other  authority 
than  the  contention  of  the  United  States,  which  made 
this  unfounded  statement  in  presenting  her  case  before 
the  Tribunal.  The  fact  is  that  a  State  servitude, 
although  to  a  certain  degree  restricting  the  sovereignty 
(territorial  supremacy)  of  the  State  concerned,  does  not 
confer  a  sovereign  right  upon  the  State  in  favour  of 
which  it  is  estabUshed,  anymore  than  does  any  other 
restriction  upon  sovereignty.! 
SobjMto  §  204.  Subjects  of  State  servitudes  are  States  only 
Serw-  and  exclusively,  since  State  servitudes  can  exist  between 
tndaa.  gtates  ouly  {territoriumdominans  and  terrUorium  semens). 
Formerly  some  writers  ^  maintained  that  private  indi- 
viduals and  corporations  were  able  to  acquire  a  State 
servitude ;  but  nowadays  it  is  agreed  that  this  is  not 
possible,  since  the  Law  of  Nations  is  a  law  between 
States  only  and  exclusively.  Whatever  rights  may  be 
granted  by  a  State  to  foreign  individuals  and  corpora- 
tions, such  rights  can  never  constitute  State  servitudes. 
On  the  other  hand,  every  State  can  acquire  and  grant 
State  servitudes,  although  some  States  may,  in  con- 

^  See  below,  §  206  (1).    The  exist-  pp.  858-860,  907-913). 
enoe  of  State  aenritades  was  reoog-  *  See,    for   instanoe^    Bluntiohh, 

Dised    by   the    Cologne    Ooort   of  §  853 ;  Hefiter,  §  43. 
Appeal  in  1914  (see  A.J.,  viiL  (1914), 
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sequence  of  their  particular  position  within  the  Family 
of  Nations^  be  prev^ited  from  acquiring  or  granting 
some  special  kind  or  another  of  State  servitudes.  Thus 
aneotmlised  State  is  in  many  points  hampered  in  regard 
to  acquiring  and  granting  State  servitudes,  because  it 
has  to  avoid  everything  that  could  drag  it  indirectly  into 
war.  Thus,  further,  half  sovereign  and  part  sovereign 
States  may  not  be  able  to  acquire  and  to  grant  certain 
State  servitudes  on  account  of  their  dependence  upon 
tkeir  superior  State.  But  apart  from  such  exceptional 
cases,  even  not-full  sovereign  States  can  acquire  and 
grant  State  servitudes,  provided  they  have  some  inter^ 
national  status. 

§  205.  The  object  of  State  servitudes  is  always  the  object  of 
whole  or  a  part  of  the  territory  of  the  State  the  terri-  ^^^J^'' 
toiial  supremacy  of  which  is  restricted  by  any  such 
servitade.  Since  the  territory  of  a  State  includes  not 
only  \he  land,  but  also  the  rivers  which  water  the  land, 
the  maritime  belt,  the  territorial  subsoil,  and  the  terri- 
toiial  atmosphere,  all  these,  as  well  as  the  service  of  the 
land  itself,  can  be  an  object  of  State  servitudes.  Thus 
a  State  may  have  a  perpetual  right  of  advuttance  for  its 
subjects  to  the  fishery  in  the  maritime  belt  of  another 
State,  or  a  right  to  lay  telegraph  cables  through  a 
foreiga  maritime  belt,  or  a  right  to  make  and  use  a 
tcumel  through  a  botmdary  mountain,  and  the  Uke.  Or 
Again,  a  State  servitude  might  be  created  through  a 
State  acquiring  a  perpetual  right  to  send  military  air- 
craft through  the  territorial  atmosphere  of  a  neighbour- 
iiig  State.  It  must,  however,  be  emphasised  that  the 
<)peQ  sea  can  never  be  the  object  of  a  State  servitude, 
since  it  is  no  State's  territory. 

Smce  the  object  of  State  servitudes  is  the  territory 
of  a  State,  all  such  restrictions  upon  the  territorial 
^ptemacy  of  a  State  as  do  not  make  a  part  or  the  whole 
^  its  territory  itself  serve  a  purpose  or  an  interest  of 
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another  State  are  not  State  servitudes.  The  territory 
as  the  object  is  the  mark  of  distinction  between  State 
servitudes  and  other  restrictions  on  the  territorial 
supremacy.  Thus  the  perpetual  restriction  imposed 
upon  a  State  by  a  treaty  not  to  keep  military,  naval,  or 
air  forces,  or  not  to  keep  an  army,  navy,  or  air  foice^ 
beyond  a  certain  size,  is  certainly  a  restriction  on  terri- 
torial supremacy,  but  is  not,  as  some  writers  ^  Tn^-infjiiTij 
a  State  servitude,  because  it  does  not  make  the  territory 
of  one  State  serve  an  interest  of  another.  On  the  other 
hand,  when  a  State  submits  to  a  perpetual  right  enjoyed 
by  another  State  of  passage  of  troops,  or  to  the  duty 
not  to  fortify  a  certain  town,  region,  place,  or  island,^  or 
to  the  claim  of  another  State  for  its  subjects  to  be 
allowed  the  fishery  within  the  former's  territorial  belt, 


^  See,  for  example.  Part  V.  of  the 
Treaties  of  Peaoe  with  Germany  and 
Austria. 

*  See,  for  instance,  Bluntsohli, 
§366. 

'  As  to  the  Aland  Islands  in  the 
Baltic,  see  Article  32  of  the  Peaoe 
Treaty  of  Paris,  1856,  and  the 
annexed  Convention  of  March  80, 
1856  (Martens,  N.R.O.,  xv.  pp.  780 
and  788).  See  also  below,  §  522 ; 
Waultrin  in  /J.G.,  xiv.  pp.  517-533  ; 
and  A.J,,  11.  (1906),  p.  307.  As  to  the 
coastal  zone  in  Morocco,  see  Treaty 
between  France  and  Spain  of 
November  27,  1912,  Artide  6 
(Martens,  N.R,0.t  3rd  Ser.  vii.  p. 
323).  As  to  the  banks  of  the  Rhine, 
see  Treaty  of  Peaoe  with  Germany, 
Articles  42-44  and  180.  As  to 
Heligoland,  see  ihid,y  Article  115. 
As  to  the  coastal  zone  commanding 
the  passage  into  the  Baltic,  see  t&ttf.. 
Article  195,  and  below,  §  568€.  As 
to  Czeoho-Slovak  territory  on  the 
right  bank  of  the  Danube  to  the 
south  of  Bratislava,  see  Treaty -of 
Peace  with  Austria,  Article  56. 

*  Examples  of  such  fishery  servi- 
tudes are : — 

(a)  The    former    French    fishery  . 
rights  in  Newfoundland,  which  were 
bMed  on  Article  13  of  the  Treaty  of 
Utrecht,  1713,  and  on  the  Treaty  of 


Versailles,  1783.  See  the  detaik 
regarding  the  Newfoundland  Fisherj 
Dispute,  in  Phillimore,  i.  §  195; 
Clause,  op.  cU.,  pp.  17-31 ;  Oeffcken 
in  i2./.,  xxii.  p.  217;  Brodhnrst  in 
the  Law  Magagin»  and  Beview,  xxiv. 
p.  67.  The  French  literature  on  the 
question  is  quoted  in  Boofils,  No.  342, 
n.  1.  The  dispute  was  setUed  by 
France's  renunciation  of  the  privi* 
leges  due  to  her  aocording  to  iUtide 
13  of  the  Treaty  of  Utrecht,  which 
took  place  by  Artiole  1  of  the 
Anglo-French  Convention  signed  in 
London  on  April  8,  1904  (see 
Martens,  N.R.O.y  2ad  Ser.  xxxii. 
p.  29).  But  France  retains,  acoord- 
ing  to  Article  2  of  the  latter  oon- 
vention,  the  right  of  fishing  for  her 
subjects  in  certain  parts  of  the  terri* 
tonal  waters  of  Newfoundland. 

(6)  The  fishery  rights  granted  bf 
Great  Britain  to  the  United  Statei 
of  America  in  certain  parts  of  the 
British  North  Atlantio  Coast  hf 
Artidel  of  the  Treaty  of  1818,  whiok 
gave  rise  to  disputes  extending  ovet 
a  long  period.  The  dispute  vM 
settled  by  an  award  of  the  Hague 
Permanent  Court  of  Arbitrstioa 
given  in  September  1910,  in  whioli 
(see  above,  §  203)  the  Court  refused 
to  recognise  the  oonoeption  of  State 
servitudes. 
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in  all  these  and  Hie  like  ^  cases  the  tenitoii&l  supremacy 
of  a  State  is  in  such  a  way  restricted  that  a  part  or  the 
whole  of  its  territory  is  made  to  serve  the  interest  of 
another  State,  and  such  restrictions  are  therefore  State 
servitudes.* 

§  206.  According  to  difEerent  qualities  difEerent  kinds  BiffiBTOnt 
of  State  servitudes  must  be  distinguished.  suto'i^r- 

(1)  Affirmative,  active,  or  positive,  are  those  servi-  "^^^^ 
tades  which  give  the  right  to  a  State  to  perform  certain 

acts  on  the  territory  of  another  State,  such  as  to  build 
and  work  a  railway,  to  establish  a  custom-house,  to 
let  an  armed  force  pass  through  a  certain  territory 
(droit  d'^aj>e)j  or  to  keep  troops  in  a  certain  fortress, 
to  use  a  port  or  an  island  as  a  coaling  station,  and  the 
like.  Also  affirmative  are  those  servitudes  which  give 
the  right  to  a  State  to  demand  that  its  subjects  shall  be 
aDowed  to  perform  certain  acts  on  the  territory  of 
another  State,  such  as  to  fish  within  certain  territorial 
waters,  etc.* 

(2)  Negative,  are  such  servitudes  as  give  a  right  to 
a  State  to  demand  of  another  State  that  the  latter  shall 
abstain  from  exerciang  ite  territorial  supiemacy  in 
certam  ways.    Thus  a  State  can  have  a  right  to  demand 


^  Phillimore  (i.  §  283)  quotes  two 
interesting  State  servitades  whioh 
belong  to  the  past.  Aooording  to 
Artioles  4  and  10  of  the  Treaty  of 
Utreoht»  1713,  Traooe  was,  in  the 
interest  of  Great  Britain,  not  to 
allow  the  Stuart  Pretender  to  reside 
on  Frenoh  territory,  and  Great 
Britain  was,  in  the  interest  of  Spain, 
not  to  aUow  Moors  And  Jews  to 
reside  in  Gibraltar. 

*  The  oontrorerted  question 
whether  neutralisation  of  a  State 
creates  a  State  servitude  is  answered 
by  CUuss,  op,  eU,  (p.  167),  in  the 
affirmattYe,  but  by  Ullmann  (§  99), 
(xnreoUy,  I  think,  in  the  negative. 
But  a  distinotion  must  be  drawn 
between  neutralisation  of  a  whole 
State  and  neutralisation  of  certain 
parts   of  a  State.      In  the  Utter 


case  a    State    servitude    is   indeed 
created. 

'  The  eontention  of  the  United 
States,  adopted  by  the  Hague  Arbi- 
tration Tribunal  in  1910  in  the 
North  Atlantic  Oocut  Fiaherie$  ease 
(see  above,  §  203),  that  a  State  servi- 
tude must  confer  a  sovereign  right 
upon  the  State  in  favour  of  which  it 
is  established,  is  untenable.  The 
sovereignty  of  the  State  which  grants 
a  servitude  to  another  State  is 
indeed  thereby  somewhat  restricted, 
but  no  sovereign  right  accrues 
in  consequence  to  the  grantee.  For 
this  reason,  in  the  case  of  a  fishery 
servitude,  the  grantee  is  not  entitled 
to  demand  that  its  consent  should 
be  asked  for  general  regulations  for 
the  preservation  of  the  fisheries,  or 
for  customs  purposes  and  the  tike. 
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that  a  neighbounBg  State  shall  not  fortify  certain  towns 
near  the  frontier,  or  that  another  State  shall  not  allow 
foreign  men-of-war  in  a  certain  harbour.^ 

(3)  Military,  are  those  State  servitudes  which  are 
acquired  for  military  purposes,  such  as  the  right  to  keep 
troops  in  a  foreign  fortress,  or  to  let  an  armed  force  pass 
through  foreign  territory,  or  to  demand  that  a  town  on 
foreign  territory  shall  not  be  fortified,  and  the  like. 

(4)  Economic,  are  those  servitudes  which  are  ac- 
quired for  the  purpose  of  commercial  interests,  tceiffic, 
Ld  inteicourse  in  ^Bial,  such  as  the  li^t  of  fiahenes 
in  foreign  territorial  waters,  to  build  a  railway  on  or 
lay  a  telegraph  cable  through  foreign  territory,  and  the 
like.  ^ 

Validity  §  207.  Sincc  State  servitudes,  in  contradistinction  to 
Servi-  personal  rights  (rights  in  personam),  are  rights  inherent 
tudes.  j^  ^jj^  object  with  which  they  are  connected  (rights  in 
rem),  they  remain  valid  and  may  be  exercised  however 
the  ownership  of  the  territory  to  which  they  apply 
may  change.  Therefore,  if,  after  the  creation  of  a  State 
servitude,  the  part  of  the  territory  affected  comes  by 
subjugation  or  cession  under  the  territorial  supremacy 
of  another  State,  such  servitude  remains  in  force.  Thus, 
when  the  Alsatian  town  of  Huningen  became  German  in 
1871,  and  again,  when  it  became  French  in  1918,  the 
State  servitude  created  by  the  Peace  Treaty  of  Paris, 
1815,  that  Huningen  should,  in  the  interest  of  the  Swiss 
canton  of  Basle,  never  be  fortified,  was  not  extinguished.^ 
Thus,  further,  when  in  .1860  the  former  Sardinian  pro- 
vinces of  Chablais  and  Faucigny,  and  the  whole  of  iixB 
territory  of  Savoy  to  the  north  of  Ugine,  became  French, 
the  State  servitude  created  by  Article  92  of  the  Act  of  the 
Vienna  Congress,  1815,  that  Switzerland  should  have 

^  Affirmative  State  seryitudee  oon-  nequU  has  been  adopted  by  tbe  Law 

Bist  m  po^tendo,  negative  servitudes  of  Nations. 

in  wm/adeado.    The  rule  of  Roman  '  Details  in  CkuuM,  cgp.  cit.»  pp* 

Law  $ervitu»  in  faeiendo  comiittrc  15-17. 
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tempoiaiily  during  war  the  right  to  locate  troops  in 
these  provinces,  was  not  extinguished.^ 

It  is  a  moot  point  whether  military  State  servitudes 
can  be  exercised  in  time  of  war  by  a  belligerent  if  the 
State  with  whose  territory  they  are  connected  remains 
neutral.  Must  such  State,  for  the  purpose  of  uphold- 
ing its  neutraUty,  prevent  the  belligerent  from  exercising 
the  respective  servitude — ^for  instance,  the  right  of 
passage  of  troops  ?  ^  There  ought  to  be  no  doubt  that 
the  answer  must  be  in  the  affirmative. 

§208.  State  servitudes  are  extinguished  by  agree- Eztino^ 
ment  between  the  States  concerned,  or  by  egress  org^^ 
^t '  renunciation  on  the  part  of  the  State  in  whose  dis- 
interest they  were  created.    They  are  not,  according  to 
the  correct  opinion,  extinguished  by  reason  of  the  terri- 
tory involved  coming  under  the  territorial  supremacy 
of  another  State.    But  it  is  difficult  to  understand  why, 
although   State  servitudes  are  called  into  existence 
through  treaties,  it  is  sometimes  maintained  that  the 
clause  rdras  sic  stantibus  ^  cannot  be  applied  in  case 
a  vital  change  of  circumstances  makes  the  exercise 
of  a  State  servitude  unbearable.     It  is  a  matter  of 
course  that  in  such  case  the  restricted  State  must 
previously  try  to  come  to  terms  with  the  State  which 
is  the  subject  of  the  servitude.    But  if  an  agreement 


'  Detaik  in  CUhsb,  op.  cU. ,  pp.  8-15. 
8ee  also  Tr^tel,  who,  in  L* Annexion 
dilaSavoie  en  France  {l9lZ),aaBeTted 
that  through  the  annexation  of  these 
proyinoes  by  France,  their  neutra- 
luation  had  fallen  to  the  ground. 
Now,  however,  by  Artiole  436  of  the 
Treaty  of  Peace  with  Ctermany,  the 
High  Contracting  Parties  have  de- 
eUred  that  the  provisions  of  Artiole 
92  of  the  Final  Aot  of  the  Vienna 
Gongrees,  and  other  provisions  relat- 
ing  to  the  nentralised  Bone  of  Savoy, 
ue  no  kmger  oonaistent  with  present 
oonditions,  and  '  note  the  agreement 
reached  between  the  French  Govern- 
ment and  the  Swiss  Cbvemment  for 


the  abrogation  of  the  stipulations 
relating  to  this  zone,  which  are  and 
remain  abrogated.' 

*  This  question  became  practical 
when  in  1900,  during  the  South 
African  War,  Qreat  Britain  claimed, 
and  Portugal  was  ready  to  grant, 
passage  of  troops  through  Portuguese 
territory  in  South  Africa.  See  below, 
vol.  ii.  i§  906  and  823;  Glauss, 
op.  eU,^  pp.  212-217 ;  and  Dumas  in 
R.G„  zvi.  (1909),  pp.  299-316. 

*  See  BluntschU,  §  3096.  The 
opposition  of  Olauss,  op.  eii.  (p.  219), 
and  others  to  this  sound  statement 
of  Bluntsohli  is  not  justified, 

«  See  below,  9  539. 
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cannot  be  arrived  at  on  account  of  the  unreasonableness 
of  the  other  party,  the  clause  tAw  sic  stantibus  may 
well  be  resorted  to.^ 
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Vattel,  i.  §§  203-207— Hall,  §  Sl^-Westiake,  i  pp.  86-118— Lawrenoe,  IS  74- 
78— PhiUimore,  i.  §§  222-225— Twiss,  i.  §§  113-139— HaUeok,  i.  p.  154- 
Taylor,  §§  217-227— Wheaton,  §§  161-163— Blantsohli,  §§  278-295- 
Hartmann,  §  61 — Hefiter,  §  69 — Holtdsendorff  in  ffoUzendorff^  ii.  pp. 
252-255— Oareis,  §  70— Liszt,  §  10— UUmann,  §  92— Bonfils,  No.  532- 
Despagnet,  No.  378— Pradier-FodM,  ii.  Nos.  781-783— M^rignhac,  ii. 
pp.  410-413— Rivier,  i.  §  12— Nys,  u.  pp.  1-4— Calvo,  i.  §  263— Fiore, 
ii.  Nob.  838-840— Martens,  i.  §  90— Heimburger,  Der  Enoerb  der 
OebieUhoheit  (1888)  —  Jerusalem,  Ueber  volkerreehtliehe  JErwerbagrtmde 
(1911). 

Who  can  §209.  Sincc  States  only  and  exclusively*  are  sub- 
stato^  jects  of  the  Law  of  Nations,  it  is  obvious  that,  as  far  as 
Territory?  j-j^^  j^^  ^f  Nations  is  concemcd,  States  *  solely  can 

acquire  State  territory.  But  the  acquisition  of  terri- 
tory by  an  existing  State  and  member  of  the  Family  of 
Nations  must  not  be  confounded,  first,  with  the  founda- 
tion of  a  new  State,  and,  secondly,  with  the  acquisition 
by  private  individuals  or  corporations  of  territory  and 
of  sovereignty  over  territory  which  Ues  outside  the 
dominion  of  the  Law  of  Nations. 

(1)  Whenever  a  multitude  of  individuals,  Uving  on, 
or  entering  into,  a  part  of  the  surface  of  the  globe  which 
does  not  belong  to  the  territory  of  any  member  of  the 
Family  of  Nations,  constitute  themselves  as  a  State 


1  See  Bluntsohli,  §  359d  and 
Pradier-Fod^r^,  ii.  No.  845.  Clause, 
op.  cU.  (p.  222),  and  others  oppose 
this  sound  statement  likewise. 

*  Apart  from  the  League  of  Nations. 

'  There  is  no  doubt  that  no  full 
sovereign  State  is,  as  a  rule,  pre- 
vented by  the  Law  of  Nations  from 


acquiring  more  territory  than  it 
already  owns,  unless  some  treaty 
arrangement  precludes  it  from  so 
doing.  As  regards  the  question 
wheUier  a  neutralised  State  is,  by 
its  neutraUsation,  prevented  from 
acquiring  territory,  see  above,  §  96^ 
and  below,  §  21^. 
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and  nation  on  that  part  of  the  globe,  a  new  State  comes 
into  existence.  This  State  is  not,  by  reason  of  its  birth, 
a  member  of  the  Family  of  Nations.  The  formation  of 
a  new  State  is,  as  will  be  remembered  from  former 
statements,^  a  matter  of  fact,  and  not  of  law.  It  is 
through  recognition,  which  is  a  matter  of  law,  that  such 
new  State  becomes  a  member  of  the  Family  of  Nations 
and  a  subject  of  International  Law.  As  soon  as  recog- 
nition is  given,  the  new  State's  territory  is  recognised 
as  the  territory  of  a  subject  of  International  Law,  and 
it  nmtters  not  how  this  territory  was  acquired  before 
the  recognition. 

(2)  Not  essentially  different  is  the  case  in  which  a 
private  individual  or  a  corporation  acquires  land  (to- 
gether with  sovereignty  over  it)  in  countries  which  are 
not  under  the  territorial  supremacy  of  a  member  of  the 
Fanuly  of  Nations.  In  all  such  cases  acquisition  is  in 
practice  made  either  by  occupation  of  hitherto  unin- 
habited land,  for  instance  an  island,  or  by  cession  from 
a  native  tribe  living  on  the  land.  Acquisition  of  terri- 
tory and  sovereignty  thereon  in  such  cases  takes  place 
outside  the  dominion  of  the  Law  of  Nations,  and  the 
roles  of  this  law,  therefore,  cannot  be  applied.  If  the 
individual  or  corporation  which  has  made  the  acquisi- 
tion requires  protection  by  the  Law  of  Nations,  he  or  it 
must  either  declare  a  new  State  to  be  in  existence  and 
ask  for  its  recognition  by  the  Powers,  as  in  the  case  of 
the  former  Congo  Free  State,^  or  must  ask  a  member 
of  the  Family  of  Nations  to  acknowledge  the  acquisition 
as  having  been  made  on  its  behalf.' 


^  See  above,  §  71.  • 

*  See  above,  S  101.  The  ease  of 
Sir  James  Brooke,  who  acquired 
in  1841  Sarawak,  in  North  Borneo, 
And  establiahed  an  independent 
State  there,  of  which  he  became 
the  tovereign,  may  also  be  cited. 
Sarawak  is  under  British  proteo- 
^<>nte,  bat    the   successor   of    Sir 


James  Brooke  is  still  recognised  as 
sovereign. 

'  The  matter  is  treated  with  great 
lucidity  by  Heimburger,  op.  eit.,  pp. 
44-77,  who  defends  the  opinion  repre- 
tsented  in  the  text  against  Twiss 
(i.  Preface,  p.  x. ;  also  in  R.l,,  xv. 
p.  547,  and  xvi.  p.  237)  and  other 
writers.    See  also  UUmann,  §  93. 
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Former  §210.  No  onaniniity  exists  among  writers  on  the 
^^  Law  of  Nations  with  legaid  to  the  modes  of  acquiring 
^4*0^  territory  on  the  part  of  the  members  of  the  Family  of 
Territory.  Nations*  The  topic  owes  its  controversial  character  to 
the  fact  that  the  conception  of  State  territory  has  under- 
gone a  great  change  since  the  appearance  of  the  science 
of  the  Law  of  Nations.  When  Grotius  created  that 
science,  State  territory  used  to  be  still,  as  in  the  Middle 
Ages,  more  or  less  identified  with  the  private  property 
of  the  monarch  of  the  State.  Grotius  and  his  followers 
applied,  therefore,  the  rules  of  Boman  Law  concerning 
the  acquisition  of  private  property  to  the  acquisition  of 
territory  by  States.^  As  nowadays,  as  far  as  Inter- 
national Law  is  concerned,  every  analogy  to  private 
property  has  disappeared  from  the  conception  of  State 
territory,  the  acquisition  of  territory  by  a  State  can 
mean  nothing  else  than  the  acquisition  of  sovereignty 
over  such  territory.  It  is  obvious  that  under  these 
circumstances  the  rules  of  Roman  Law  concerning  the 
acquisition  of  private  property  can  no  longer  be  appUed. 
Tet  the  fact  that  they  have  been  applied  in  the  past 
has  left  traces  which  can  hardly  be  obliterated;  and 
they  need  not  be  obliterated,  since  they  contain  a  good 
deal  of  truth  in  agreement  with  the  actual  facts.  But 
the  different  modes  of  acquiring  territory  must  be  taken 
from  the  real  practice  of  the  States,  and  not  from  Roman 
Law,  although  the  latter's  terminology  and  common- 
sense  basis  may  be  made  use  of. 
What  §  211.  States  as  living  organisms  grow  and  decrease 

Aoq^d^  ^  territory.  If  the  historical  facts  are  taken  into  con- 
Tewitory  sideratiou,  different  reasons  may  be  found  to  account 
there  are.  for  the  excrcisc  of  Sovereignty  by  a  State  over  the 

^  See    above,    §   168.       The    dis-  §  4,    mentions   it,    but   the    oonse- 

tinotion     between     imperium     and  quencea  thereof  were  nevertheleBS  not 

domininim  in  Seneca's  dictum :  omnia  deduced.      (See  Westlake,   Paper^y 

resc  imperio  posndet,  tinguli  dominio  pp.    129-133,  and  Westlake,  L   pp- 

was  well  known,  and  Grotius,  ii.  0.  3,  86-90. ) 
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different  sectaoiis  of  its  territory.  One  section  mayr 
have  been  ceded  by  another  State,  another  section  may 
have  come  into  the  possession  of  the  owner  in  conse- 
qaence  of  accretion,  a  third  through  subjugation,  a 
fourth  through  occupation  of  no  State's  land.  As 
regards  a  fifth  section,  a  State  may  say  that  it  has  exer- 
cised its  sovereignty  over  the  same  for  so  long  a  period 
that  the  fact  of  having  had  it  in  undisturbed  possession  is 
a  sufficient  title  of  ownership.  Accordingly,  five  modes 
of  acquiring  territory  may  be  distinguished,  namely: 
cession,  occupation,  accretion,  subjugation,  and  prescrip- 
tion. Most  writers  recognise  these  five  modes.  Some, 
however,  do  not  recognise  prescription ;  some  assert  that 
accretion  creates  nothing  else  than  a  modification  of  the 
territory  of  a  State ;  and  some  do  not  recognise  subjuga- 
tion at  all,  or  declare  it  to  be  only  a  special  case  of  occupa- 
tion«  It  is  for  these  reasons  that  some  writers  recognise 
only  two  or  three  ^  modes  of  acquiring  territory.  Be 
that  as  it  may,  all  modes,  besides  the  five  mentioned, 
enumerated  by  some  writers,  are  in  fact  not  special 
modes,  but  only  special  cases  of  cession.'  And  what- 
ever may  be  the  value  of  the  opinicms  of  publicists, 
80  much  is  certain  that  the  practice  of  the  States 
lecognises  cession,  occupation,  accretion,  subjugation, 
and  prescription  as  distinct  modes  of  acquiring  territory. 

§  212.  The  modes  of  acquiring  territory  are  correctly  Original 
divided  according  as  the  title  they  give  is  derived  from  the  ^^"' 
title  of  a  prior  owner  State,  or  not.    Cession  is  therefore  a  ^^^  p^ 

•  .  •  •  AoqniBi- 

derivative  mode  of  acquisition,  whereas  occupation,  ac-  tion. 
cietion, subjugation,  and  prescription  are  original  modes.' 


^  ThuB  Gareis  (|  70)  reoognisM 
oeanoD  mad  ooonpation  only,  where- 
as Heimburger  (pp.  106-110)  and 
Holtaendorff  (ii«  p.  254)  reoogniae 
oeuioD,  ooonpation,  and  aooretion 
only. 

'  See  below,  |  216.  Such  alleged 
■peciai   modes  are  aale,  exchange, 


gift,  marriage  oontraot,  testamentary 
disposition,  and  the  like. 

'  Lawrence  (§  74)  enumerates 
conquest  (subjugation)  and  pre- 
soripticm  besides  cession  as  derivative 
modes.  This  is,  however,  merely  the 
consequence  of  a  peculiar  conception 
of  what  is  called  a  derivative  mode 
of  acquisition. 
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Grotina,  ii.  o.  6— Hall,  §  85— Lftwrenoe,  §  76— PhiUimore,  i.  t§  262-276— 
Twias,  i.  §  138— Walker,  §  lO-Halkok,  i.  pp.  164-167— Taybr,  §  227 
—Moore,  i.  fS  83-86— Hershey,  Noa.  174-178— Blimtadhli,  S§  285-287- 
Hartmann,  §  61— Heffter,  §§  69  and  18^— Holtoendorff  in  Hdttendorf, 
ii.  pp.  269-274— GareiB,  §  70— lanst,  S  10— UUmann,  |§  97-96— Bonfik, 
Noe.  564-571— Mirignhao,  u.  pp.  487-498— Despagnet,  Nob.  881-391- 
Piadier-Fod^r^,  ii  Noa.  817-819- Riyier,  i.  pp.  197-217— Nya,  u.  pp. 
10-37— CUvo,  L  §  266— Fiore,  ii.  §§  860-862,  and  Oode,  Noa.  147-164 
and  1058— Martena,  i.  S  91— Heimbnrger,  Der  JBnoerb  der  CfebieithoheU 
(1888),  pp.  110-120— Phillipaon,  TermnuUian  of  War  and  Trtatia  of 
Ptaet  (1916),  pp.  277-334. 

-  .  §  213.  Cession  of  State  territory  is  the  transfer  of 
Oettion  of  Sovereignty  over  State  territory  by  the  owner-State  to 
T^tory.  c^other  State.  There  is  no  doubt  whatever  that  such 
cession  is  possible  according  to  the  Law  of  Nations,  and 
history  presents  innumerable  examples  of  such  transfer 
of  sovereignty.  The  Constitutional  Law  of  the  different 
States  may  or  may  not  lay  down  special  rules  ^  for  the 
transfer  or  acquisition  of  territory.  Such  rules  can 
have  no  direct  influence  upon  the  rules  of  the  Law  of 
Nations  concerning  cession,  since  Municipal  Law  can 
neither  abolish  existing  nor  create  new  rules  of  Inter- 
national Law.^  But  if  such  municipal  rules  contain 
constitutional  restrictions  on  the  Government  with 
regard  to  cession  of  territory,  these  restrictions  are  so  far 
important  that  such  treaties  of  cession  concluded  by 
heads  of  States  or  Governments  as  violate  these  restric- 
tions are  not  binding.' 
SabjMita  §  214.  Since  cession  is  a  bilateral  transaction,  it  has 
two  subjects — ^namely,  the  ceding  and  the  acquiring 
State.    Both  subjects  must  be  States,  and  only  those 

1  See  above,  §  168.  *  See  above,  |  21. 

*  See  below,  §  407. 
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cessioiifl  in  which  both  subjects  are  States  concern  the 
Law  of  Nations.  Cessions  o{  territory  made  to  private 
persons  and  to  corporations^  by  native  tribes  or  by 
States  outside  the  dominion  of  the  Law  of  Nations 
do  not  fall  within  the  sphere  of  International  Law, 
neither  do  cessions  of  territory  by  native  tribes  made 
to  States'  which  are  members  of  the  Family  of 
Nations.  On  the  other  hand,  cession  of  territory 
made  to  a  member  of  the  Family  of  Nations  by  a 
State  as  yet  outside  that  family  is  real  cession  and 
a  concern  of  the  Law  of  Nations,  since  such  State 
becomes  through  the  treaty  of  cession  in  some  respects 
a  member  of  that  family.' 

§  215.  The  object  of  cession  is  sovereignty  over  such  objeot  of 
temtory  as  has  hitherto  akeady  belonged  to  another  °^ 
State.  As  far  as  the  Law  of  Nations  is  concerned,  every 
State  as  a  rule  can  cede  a  part  of  its  territory  to  another 
State,  or  by  ceding  the  whole  of  its  territory  can  even 
totally  merge  in  another  State.  However,  since  certain 
parts  of  State  territory,  as  for  instance  rivers  and  the 
inaritime  belt,  are  inaUenable  appurtenances  of  the  land, 
\key  cannot  be  ceded  without  a  piece  of  land.^ 

The  controverted  question  whether  permanently 
iieutialised  parts  of  a  not  permanently  neutralised 
State  can  be  ceded  to  another  State  must  be  answered 
^  the  affirmative,^  although  the  Powers  certainly  can 
exercise  an  intervention  by  right.  On  the  other  hand, 
a  permanently  neutralised  State  could  not,  except  in 
the  case  of  mere  frontier  regulation,  cede  a  part  of  its 
i^eatralised  territory  to  another  State  without  the  con- 
sent of  the  Powers.*  Nor  could  a  State  under  suzer- 
ainty or  protectorate  cede  a  part  or  the  whole  of  its 

*  See  above,  S  209  (2).  nentmliaad   provinoes   of    Chablais 

'  See  below,  §§  221  and  222.  »«*  Fauoigny  to  Prance.    See  above, 

'  See  above  f  103  ^  ^^*  where  the  present  position  of 

i  Q      ,       *  L  ,«1       ,  ,«•  these  provinoes  is  mentioned. 

^  Bee  above,  §|  176  and  185.  •  g^  ^l^^^^  g  9^,  and  the  Utera- 

Thns  in  1860  Sardinia  ceded  her      ture  there  quoted. 
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territoiy  to  a  third  State  without  the  consent  of  the 
superior  State.  Thus,  the  Ionian  Islands  could  not  in 
1863  have  merged  in  Greece  without  the  consent  of 
Great  Britain,  which  exercised  a  protectorate  over  these 
islands. 
Form  of  §  216.  The  only  {orm  in  which  a  cession  can  be  effected 
is  an  agreement  embodied  in  a  treaty  between  the  ceding 
and  the  acquiring  State.  Such  treaty  may  be  the  out- 
come of  peaceable  negotiations  or  of  war,  and  the  cession 
may  be  one  with  or  without  compensation. 

If  a  cession  of  territory  is  the  outcome  of  war,  it  is 
the  treaty  of  peace  which  stipulates  the  cession  among 
its  other  provisions.  Such  cession  is  regularly  one 
without  compensation,  although  certain  duties  may 
be  imposed  upon  the  acquiring  State,  as,  for  instance, 
of  talang  over  a  part  of  the  debts  of  the  ceding  State 
corresponding  to  the  extent  and  importance  of  the 
ceded  territory,  or  that  of  giving  the  individuals  domi- 
ciled on  the  ceded  territory  the  option  to  retain  their 
old  citizenship  or,  at  least,  to  emigrate. 

Cessions  which  are  the  outcome  of  peaceable  negotia- 
tions may  be  agreed  upon  by  the  interested  States  from 
different  motives  and  for  di£Eerent  purposes.  Thus 
Austria,  during  war  with  Prussia  and  Italy  in  1866, 
ceded  Venice  to  France  as  a  gift,  and  some  weeks  after- 
wards France  on  her  part  ceded  Venice  to  Italy.  The 
Duchy  of  Courland  ceded  in  1795  its  whole  territory  to^ 
and  voluntarily  merged  thereby,  in  Russia ;  in  the  same 
way  the  then  Free  Town  of  Mulhouse  mei^ed  in  FMice 
in  1798,  the  Congo  Free  State  in  Belgium  in  1908,  and 
the  Empire  of  Korea  in  Japan  in  1910. 

Cessions  have  in  the  past  often  been  efEected  by 
transactions  which  are  analogous  to  transactions  in 
private  business  life.  As  long  as  absolutism  was  reigning 
over  Europe,  it  was  not  at  all  rare  for  territory  to  be 
ceded  in  marriage  contracts  or  by  testamentary  dtsposi- 


^ 
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Hms.^  In  the  interest  of  frontier  regulations,  but  also 
for  other  purposes,  exchanges  of  territory  frequently 
take  place.  Sale  of  territory  is  quite  usual ;  as  late  as 
1867  Russia  sold  her  territory  in  America  to  the  United 
States  for  7,200,000  dollars ;  in  1899  Spain  sold  the 
Gaioline  Islands  to  Germany  for  25,000,000  pesetas ;  and 
in  1916  Denmark  sold  the  islands  of  St.  Thomas,  St.  John 
and  St.  Croix  in  the  West  Indies  to  the  United  States  for 
25,000,000  dollars.  Pledge  and  lease  are  also  made  use 
of.  Thus,  the  then  Republic  of  Genoa  pledged  Corsica  to 
France  in  1768,  Sweden  pledged  Wismar  to  Mecklenburg 
in  1803 ;  China^  leased  in  1898  Eiaochau  to  Germany,^ 
Wei-Hai-Wei  and  the  land  opposite  the  island  of  Hong- 
Kong  to  Great  Britain,  and  Port  Arthur  to  Russia.^ 

Whatever  may  be  the  motive  and  the  purpose  of 
the  transaction,  and  whatever  may  be  the  compensa- 
tion, if  any,  for  the  cession,  the  ceded  territory  is  trans- 
ferred to  the  new  sovereign  with  all  the  international 
obligations  ^  locally  connected  with  the  territory  (Res 
transit  cum  stio  dnere,  and  Nemo  plus  juris  transferre 
polestj  quam  ipse  hdbet). 

§217.  The  treaty  of  cession  must  be  followed  byTrmdiUon 
actual  tradition  ^  of  the  territory  to  the  new  owner-State,  qJ^ 
anlefls  such  territory  is  already  occupied  by  the  new^«^*°^- 
owner,  as  in  the  case  where  the  cession  is  the  outcome 
of  war  and  the  ceded  territory  has  been  during  such 


^  Phillimoro,  i.  §§  274-276,  enn- 
nerafcea  miay  examples  of  such 
cendon.  The  question  whether  the 
moDaroh  of  a  state  under  abaolnte 
Koremment  oonld  nowadays  by  a 
testamentary  disposition  cede  terri- 
tory to  another  State  must,  I  believe, 
be  answered  in  the  affirmatiTe. 

*  See  above,  §  171  (3).  The  leases 
of  Kiaoohan  and  Port  Arthur  have 
been  transferred  to  Japui,  the  first 
as  a  resolt  of  the  World  War, 
uid  the  seoond  as  the  result  of  the 
Koflso-Japanese  War.  Oession  may 
also  take  plaoe  under  the  disguise  of 
an  agreement  aocording  to  which 


territory  comes  under  the  'admin- 
istration '  or  under  the  '  use,  occupa- 
tion, and  control '  of  a  foreign  State. 
See  above,  S  171  (2)  and  (4). 

*  See  Martens,  N.R.G.f  2nd  Ser. 
XXX.  p.  326. 

*  See  Martens,  N,It.G.,  2nd  Ser. 
xxxii.  pp.  89  and  90. 

'  How  far  a  succession  of  States 
takes  place  in  the  case  of  cession  of 
territory  has  been  discussed  above, 
S84. 

*  This  was  indirectly  recognised 
by  Sir  W.  Scott  in  The  Fama,  (1804) 
5  C.  Rob.  106. 
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war  in  the  military  occupation  of  the  State  to  which 
it  is  now  ceded.    But  the  validity  of  the  cession  does 
not  depend  upon  tradition,^  the  cession  being  completed 
by  rat^cation  of  the  treaty  of  cession,  and  the  capability 
of  the  new  owner  to  cede  the  acquired  territory  to  a 
third  State  at  once  without  taking  actual  possession  of 
it.^    But  of  course  the  new  owner-State  cannot  exercise 
its  territorial  supremacy  thereon  until  it  has  taken 
physical  possession  of  the  ceded  territory. 
Veto  of        §  218.  As  a  rule,  no  third  Power  has  the  right  of  veto 
Powers,    with  regard  to  a  cession  of  territory.    Exceptionally, 
however,  such  right  may  exist.    It  may  be  that  a  third 
Power  has  by  a  previous  treaty  acquired  a  right  of  pre- 
emption concerning  the  ceded  territory,  or  that  some 
early  treaty  has  created  another  obstacle  to  the  cessioii, 
as,  for  instance,  in  the  case  of  permanently  neutralised 
parts  of  a  not  permanently  neutralised  State.'    And 
the  Powers  have  certainly  the  right  of  veto  in  case  a 
permanently  neutralised  State  desires  to  increase  its 
territory  by  acquiring  land  through  cession  from  another 
State.^    But  even  where  no  right  of  veto  exists,  a  third 
Power  might  intervene  for  political  reasons.    For  there 
is  no  duty  on  the  part  of  third  States  to  acquiesce  in 
such  cessions  of  territory  as  endanger  the  balance  of 
power  or  are  otherwise  of  vital  importance.^    And  a 
strong  State  will  practically  always  interfere  in  case 
a  cession  of  such  a  kind  as  menaces  its  vital  interests 
is  agreed  upon.    Thus,  when  in  1867  the  reigning  King 
of  Holland  proposed  to  sell  Luxemburg  to  France,  the 
North    Gennan    Confederation    intervened,    and   the 
cession  was  not  efiEected,  but  Luxemburg  became  per- 
manently neutralised. 

^  ThiB    is    oontroyersial.     Many  territory  on  her   part  to  Sardinia 

writers — see,  for  instance,  Rivier,  i.  without  previously  having  aotiially 

p.  203 — oppose  the  opinion  presented  taken  possession  of  it. 
in  the  text.  *  See  above,  §  215. 

*  Thus  Franoe,  to  which  Austria  *  See  above,  §§  209  n.  3  and  215. 

ceded  in  1859  Lombardy,  ceded|this  *  See  above,  S  136. 
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§219.  As  the  object  of  cession  is  sovereignty  over  Piebiioite 
the  ceded  territory,  all  such  individuals  domiciled  ^^ 
thereon  as  are  subjects  of  the  ceding  State  become  ipso 
facto  by  the  cession  subjects  ^  of  the  acquiring  State. 
The  hardship  involved  in  the  fact  that  in  all  cases  of 
cession  the  inhabitants  of  the  territory  who  remain 
lose  their  old  citizenship  and  are  handed  over  to  a  new 
sovereign  whether  they  like  it  or  not,  has  created  a 
movement  in  favour  of  the  claim  that  no  cession  shall 
be  valid  until  the  inhabitants  have  by  a  plebiscite^ 
given  their  consent  to  the  cession.  And  several  treaties  ^ 
of  cession  concluded  during  the  nineteenth  century  stipu- 
lated that  the  cession  should  only  be  valid  provided  the 
inhabitants  consented  to  it  through  a  plebiscite.  But 
it  is  doubtful  whether  the  Law  of  Nations  will  ever  make 
it  a  condition  of  every  cession  that  it  must  be  ratified  by 
a  plebiscite.^  The  necessities  of  international  policy 
may  now  and  then  allow  or  even  demand  such  a  plebis- 
cite, but  in  most  cases  they  will  not  allow  it.^ 

The  hardship  of  the  inhabitants  being  handed  over 
to  a  new  sovereign  against  their  will  can  be  lessened 
by  a  stipulation  in  the  treaty  of  cession  binding  the 
acquiring  State  to  give  the  inhabitants  of  the  ceded 
territory  the  option  of  retaining  their  old  citizenship 
on  making  an  express  declaration.  Many  treaties  of 
cession  concluded  during  the  second  half  of  the  nine- 
teenth century  contained  this  stipulation.  But  it  must 
be  emphasised  that,  failing  a  stipulation  expressly  for- 
bidding it,  the  acquiring  State  may  expel  those  in- 


^  See  Keith,  The  Theory  of  8UUe 
^teceuiony  etc.  (1907),  pp.  42-45; 
(>>gor(Un,  La  NcUunuditS  (1890), 
PP-  317-398 ;  Moore,  ill.  §  379. 

'  See  Stoerk,  Option  und  PUbts- 
c«<  (1879) ;  Rivier,  i.  p.  204 ;  Freu- 
<ientlua,  Die  VolUabeiimmung  bei 
f^>ift9ahlretmiiffen  und  Srobenmgen 
0891);  Bonfila,  No.  670;  Deapagnet, 
No.  391;  UUmann,  S  97. 


'  See  Rivier,  i.  p.  210,  where  all 
these  treaties  are  enumerated. 

*  Although  GrotiuB  (ii.  o.  vi.  §  4) 
taught  this  to  be  neoessary. 

'  Thus  in  the  Treaties  of  Peaoe  by 
which  the  settlement  after  the  World 
War  is  being  effected  some  cessions 
are  made  to  depend  largely  upon  a 
plebiscite  and  others  are  not. 
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habitants  who  have  made  use  of  the  option  and  retained 
their  old  citizenship,  since  otherwise  the  whole  popula- 
tion of  the  ceded  territory  might  actually  consist  of 
aliens  and  endanger  the  safety  of  the  acquiring  State. 

The  option  to  emigrate  within  a  certain  period,  which 
is  frequently  stipulated  in  favour  of  the  inhabitants  of 
ceded  temtory,  is  another  means  of  averting  the  chaige 
that  inhabitants  are  handed  over  to  a  new  sovereign 
against  their  will.  Thus  Article  2  of  the  Peace  Treaty 
of  Frankfort,  1871,  which  ended  the  Franco-German 
War,  stipulated  that  the  French  inhabitants  of  the 
ceded  territory  of  Alsace  and  Lorraine  should  up  to 
October  1, 1872,  enjoy  the  privil^e  of  transferring  their 
domicile  from  the  ceded  territory  to  French  soiL^ 

Similar  options  have  been  accorded  in  the  Treaties  of 
Peace  following  the  conclusion  of  the  World  War  to  the 
inhabitants  of  territories  ceded  under  them.  The  terms 
of  the  option  vary  in  each  particular  case ;  but  the 
general  principle  applied  has  been  that  persons  habitoaUy 
resident  in  ceded  territory  acquire  ipso  fado  the  nation- 
ality of  the  State  to  which  ike  territory  has  been  trans- 
ferred, and  lose  the  nationaUty  of  the  ceding  State. 
Nevertheless  such  persons,  if  over  eighteen  years  old, 
may  opt  for  their  old  nationaUty,  and  if  they  exercise 
this  option,  their  choice  covers  a  wife  and  any  children 
under  eighteen  years  of  age.  They  must,  however,  in 
that  case  remove  to  the  territory  of  their  old  State.^ 


^  The  important  question  whether 
Bubjeots  of  the  oeding  States  who  are 
bom  on  the  ceded  territory  but  have 
their  domicile  abroad  become  ipao 
facto  by  the  cession  subjects  of  the 
acquiring  State,  must,  I  think,  be 
answered  in  the  negative,  unless 
special  treaty  arrangements  stipulate 
the  contrary.  Therefore,  Frenchmen 
bom  in  Alsace  but  domiciled  at  the 
time  of  the  cession  in  Great  Britain, 
would  not  have  lost  their  French 
oitiienship  through  the  cession  to 


Germany  but  for  Article  1,  part  2,  of 
the  adoUtional  treaty  of  Dec.  lit 
1871,  to  the  Peace  Treaty  ci  Frank- 
fort. (Martens,  N,  /2.  (7. ,  xx.  p.  847. ) 
See  Bonfils,  No.  427,  and  Oogordan, 
La  Natumaliid,  etc.  (1890),  p.  961. 

*  See  for  example  Treaty  o£  Pesoe 
with  Germany,  Artioles  M  and  S7, 
with  regard  to  Genoan  territory 
ceded  to  Belgium,  The  general 
principle  is  &ere,  and  ia&od  in 
most  oases,  applied  subject  to  sa 
exception. 
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HaU,  §§  32-34— Westlake,  i.  pp.  98113,  12M35— Lawrenoe,  §  74— Philli- 
more,  L  SI  226-250— TwiM,  i.  |S  118-125— Henhey.  Nob.  179*187— 
Taylor,  jg  221-224— Wftlker,  §  9— Wharton,  i.  §  2— Moore,  i.  M  80-81— 
Wheaton,  S§  165-174— Blttntaohli,  S§  278-283— Hartmann,  f  61— Heffter, 
§  TO-Holtzendorff  in  HoUxendcrf,  ii.  pp.  255-266— Oareis,  §  70— Lisst, 
§  lO-UUmaDn,  %  98-96— Bonfila,  Nob.  586-563— Despagnet,  Nob.  392-899 
-M^rignhao,  ii.  pp.  419-487— Pradler-Fod6r^  ii.  Nob.  784-802— Rivier, 
I  pp.  188-197— Nys,  ii.  pp.  58-122-Calvo,  i.  S§  266-282— Fiore,  u. 
Nob.  841^849,  and  Cbeie,  ^ob.  1059-1071^— Ifartens,  i.  §  90-Tartariii, 
TraiU  de  FOceupcUicn  (1873)  —  Westlake,  ChapUrt^  pp.  165-187  — 
Hdmlmrger,  Der  Enoerb  der  €M>ieUhoheU  (1888),  pp.  103-155— Salomon, 
VOccupcUion  des  Ttrritoiru  9oma  Makirt  (1889)— J«»,  ihidt  Moffique  H 
praUjye  amr  rOecitpcUicnf  etc.  (1896) — Maodonell  in  the  JounuU  qftke 
Sockty  qf  OomparatHfe  LegMUian^  New  Ser.  i  (1899)9  PP-  276-286— 
Waoltrin  in  JB.(7.,  xr.  (1908),  pp.  78,  185,  401. 

§220.  Occapataon  is  the  act  of  appropriation  by  aconM- 
State  through  which  it  intentionally  acquires  sove-Q^^^ 
leignty  over  such  territory  as  is  at  the  time  not  under  ti<»* 
the  sovereignty  of  another  State.    Occupation  as  a  mode 
of  acquisition  dijSers  from  subjugation  ^  chiefly  in  that 
the  subjugated  territory  previously  belonged  to  another 
State.    Again,  occupation  differs  from  cession  in  that, 
tkrocigh  cession,  the  acquiring  State  receives  sovereignty 
over  the  territory  concerned  from  the  former  owner- 
State.    Cession,  therefore,  is  a  derivative  mode  of  acqui- 
sition, whereas  occupation  is  an  original  mode.    And  it 
Qiust  be  emphasised  that  occupation  can  only  take 
place  by  and  for  a  State ;  ^  it  must  be  a  State  act,  that 
is,  it  must  be  performed  in  the  service  of  a  State,  or  it 
must  be  acknowledged  by  a  State  after  its  performance. 

§  221.  Only  such  territory  can  be  the  object  of  occu-  objeotof 
pation  as  is  no  State's  land,  whether  entirely  uninhabited,  uon.^ 
as  e.g.  an  island,  or  inhabited  by  natives  whose  com- 
muBity  is  not  to  be  considered  as  a  Stat^*    Natives  may 

^  See  Mow,  i  236.  •  See  ftbove,  1 200. 


384 


STATE  TEBRirORT 


live  on  a  territory  under  a  tribal  organisation  which 
need  not  be  regarded  as  a  State ;  and  even  civilised 
individuals  may  live  and  have  private  property  on  a 
territory  without  forming  themselves  into  a  State  proper 
which  exercises  sovereignty  over  such  territory.  But 
territory  of  any  State,  even  though  it  is  entirely  out- 
side the  Family  of  Nations,  is  not  a  possible  object  of 
occupation ;  and  it  can  only  be  acquired  through  cession^ 
or  subjugation.  On  the  other  hand,  a  territory  which 
once  belonged  to  a  State,  but  has  been  afterwards 
abandoned,  is  a  possible  object  for  occupation  by  an- 
other State.* 

Since  the  open  sea  is  free,  no  part  of  it  can  be  the 
object  of  occupation,  nor  can  rocks  or  banks  in  the 
open  sea,  although  lighthouses  may  be  built  on  them.^ 
Likewise  the  bed  of  the  sea  cannot  be  an  object  of  occu- 
pation,^ but  the  subsoil  ^  of  the  bed  of  the  open  sea 
may  become  the  object  of  occupation  throng  driving 
mines  and  piercing  tunnels  from  the  coast.^ 
Oooupa-  §  222.  Theory  and  practice  agree  nowadays  upon  the 
^<Mt^7  ^^  ^^^^  occupation  is  effected  through  taking  posses- 
sion of,  and  establishing  an  administration  over,  the 
territory  in  the  name  of,  and  for,  the  acquiring  State. 
Occupation  thus  efiEected  is  real  occupation,  and,  in 
contradistinction  to  fictUiaus  occupation,  is  named 
effective  occupation.  Possession  and  administration 
are  the  two  essential  facts  that  constitute  an  effective 
occupation. 
(1)  Possession. — ^The  territory  must  really  be  taken 


See  ftbove,  §  214. 

See  below,  §§  228  and  247. 

See  above,  §  190a. 

See  below,  §  281  n. 

See  below,  §§  287e  and  287c2. 

•  When,  in  1909,  Admiral  Peary 

reached  the  North  Pole  and  hoisted 

the  flag  of  the  United  States,  the 

question  was  disousaed  whether  the 


4 
S 


North  Pole  oould  be  the  objeot  of 
oooupation.  The  qneetion  must,  I 
believe,  be  answered  in  the  neptive 
since  there  is  no  land  at  the  North 
Pole.  See  Scott  in  A.J,,  iU.  (1909), 
pp.  928-941,  and  Baloli  in  A,J.ti^- 
(1910),  pp.  265-275.  Asi^oaidsthe 
South  Pole,  see  the  Law  JfafftEti^ 
amd  Bevieuf^  zxxvii  (1912),  pp.  326- 
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into  possession  by  the  occupyiiig  State.  For  this 
purpose  it  is  neoessary  that  it  should  take  the  territory 
under  its  sway  (corpus)  with  the  intention  of  aoquiring 
sovereignty  over  it  (animtia).  This  can  only  be  done 
by  a  settlement  on  the  territory  accompanied  by  some 
fomial  act  which  announces  both  that  the  territory  has 
been  taken  possession  of  and  that  the  possessor  intends 
to  keep  it  under  his  sovereignty  •  It  usually  consists  either 
of  a  proclamation  or  of  the  hoisting  of  a  flag.  But  such 
formal  act  by  itself  constitutes  fictitious  occupation 
only,  uidess  there  is  left  on  the  territory  a  settlement 
which  is  able  to  keep  up  the  authority  of  the  flag.  On 
the  other  hand,  it  is  immaterial  iirhether  or  not  some 
agreement  is  made  with  the  natives  by  which  they 
submit  tiiemselves  to  the  sway  of  the  occupying  State. 
Any  such  agreement  is  usually  neither  understood  nor 
appreciated  by  them,  and  even  if  the  natives  really  do 
understand  its  meaning,  it  has  a  moral  value  only.^ 

(2)  Administration. — ^After  having,  in  the  aforemen- 
tioned way,  taken  possession  of  a  territory,  the  possessor 
most  establish  some  kind  of  administration  thereon 
which  shows  that  the  territory  is  really  governed  by  the 
new  possessor.  If,  within  a  reasonable  time  after  the 
act  of  taking  possession,  the  possessor  does  not  establish 
some  responsible  authority  which  exercises  governing 
functions,  there  is  then  no  effective  occupation,  since 
in  fact  no  sovereignty  is  exercised  by  any  State  over 
the  territory. 

§  223.  In  former  times,  the  two  conditions  of  possession  inchoate 
and  administration,  which  now  make  the  occupation  efiec-  imb.^  ^ 
tive,  were  not  considered  necessary  for  the  acquisition  of  <^^«^- 
territory throughoccupation.  Intheageofthediscoveries, 

^  n  an  agreement  with  natives  tain  a  cession  from  a  native  chief, 

were  legaUy  important,  the  territory  this    is,    nevertheless,    not   cession 

wouid  be  aoqtiired  by  cession,  and  in  the  technical  sense  of  the  term 

not  by  occupation.      Bnt  although  in  International  Law;    see  above, 

it  is  nowadays  quite  usual  to  <^  §214. 

VOL.  L  2b 
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States  maintained  that  the  fact  of  diacovering  a  hitherto 
unknown  tenitoiy  was  equivalrait  to  acquisition  through 
occupation  by  the  State  in  whose  service  the  discoverer 
made  his  exploiations.    And  although  later  on  a  real 
taking  possession  was  considered  necessary,  it  was  not 
until  the  eighteenth  century  that  the  writers  on  the  Law 
of  Nations  postulated  an  effective  occupation,^  or  until 
the  nineteenth  century  that  the  practice  of  the  States 
accorded  with  this  postulate.    But  although  nowadays 
discovery  does  not  constitute  acquisition  through  occu- 
pation, it  is  nevertheless  not  without  importance.    It  is 
agreed  that  discovery  gives  to  the  State  in  whose  service 
it  was  made  an  inchoate  title ;  it '  acts  as  a  t^nporary 
bar  to  occupation  by  another  State '  ^  for  such  a  period 
as  is  reasonably  sufficient  for  effectively  occupying  the 
discovered  territory.    If  the  period  lapses  witiiout  any 
attempt  by  the  discovering  State  to  turn  its  inchoate 
title  into  a  real  title  of  occupation,  ike  inchoate  title 
perishes,  and  any  other  State  can  now  acquire  the  terri- 
tory by  means  of  an  efiective  occupation. 
Notifioa-      §  224.  No  rule  of  the  Law  of  Nations  eadsts  which 
Q^^.    makes  notification  of  occupation  to'  other  Powers  a 
tion  to     necessary  condition  of  its  validity.    As  regards  all  future 
powen.    occupations  on  the  African  coast  the  Parties  to  tiie 
General  Act  of  the  Berlin  Congo  Conference  of  1885 
stipulated^  that  occupation  should  be  notified  to  one 
another.    But  this  act  has  been  abrogated.^ 
Bztent  of     §  225.  Siucc  an  occupation  is  valid  only  if  effective, 
S^^'    it  is  obvious  that  the  ejctent  of  an  occupation  ought 
only  to  reach  over  so  much  territory  as  is  effectively 
occupied.    In  practice,  however,  the  interested  States 
.  have  neither  acted  in  the  past,  nor  do  they  at  present 
act,  in  conformity  with  any  such  rule ;  on  tiie  contrary, 
they  have  always  tried  to  attribute  to  their  occupation 

^  See  Vattel,  i.  i  20a.  «  See  Conventioii   aicnad  at  8t 

>  Thna  HaU,  §  32,  p.  105.  Germein   on   S^tember   10,  IM, 

*  Arfciole  84.  Treaty  Sen  No.  16  (1010),  Gmd.  477. 
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a  much  wider  area.    Thus  it  has  been  maintained  that 
an  efiective  occupation  of  the  land  at  the  mouth  of  a 
river  is  sufficient  to  bring  under  the  sovereignty  of  the 
occupying  State  the  whole  territory  through  which  such 
river  and  its  tributaries  run  up  to  the  very  crest  of  the 
watershed.^    Again,  it  has  been  maintained  that,  when 
a  coast-line  has  been  effectively  occupied,  the  extent 
of  the  occupation  reaches  up  to  the  watershed  of  all 
such  rivers  as  empty  into  the  coast-line.^    And  it  has, 
thirdly,  been  asserted  that  efEective  occupation  of  a 
territory  makes  the  sovereignty  of  the  possessor  extend 
also  over  neighbouring  territories  as  far  as  it  is  necessary 
for  the  integrity,  security,  and  defence  of  the  really 
occupied  land.'    But  all  these  and  other  fanciful  asser- 
tions have  no  basis.    In  truth,  no  general  rule  can  be 
laid  down  beyond  the  above,  that  occupation  reaches 
as  far  as  it  is  effective.    How  far  it  is  effective  is  a  ques- 
tion in  each  particular  case.    It  is  obvious  that  when 
the  agent  of  a  State  takes  possession  of  a  territory  and 
makes  a  settlement  on  a  certain  spot  of  it,  he  intends 
thereby  to  acquire  a  vast  area  by  his  occupation. 
But  everjrthing  depends,  not  upon  his  intention,  but 
upon  how  far  around  the  settlement  or  settlements  the 
responsible  authority  governing  the  territory  in  the 
name  of  the  possessor  succeeds  by  degrees  in  establish- 
ing its  sovereignty.    The  pajrment  of  a  tribute  on  the 
part  of  tribes  settled  far  away,  the  fact  that  fljring 
columxis  of  the  mihtary  or  the  police  sweep,  when  neces- 
sary, remote  spots,  and  many  other  facts,  can  show  how 
far  round  the  settlements  the  possessor  is  really  able  to 
assert  the  established  authority.    But  it  will  always  be 

^  Claim  of  the  United  States  in       their  dispute  with  Spain  oonoeming 
the  OcesQD  Boundary  Dispute  (1827)      the  boundary  of  Louisiana  (1806), 


with  Qieat  Britain.    See  Twiss,  i.  approved  of  by  Twias,  i.  1 126. 

|§  126  and  127»  and  his  The  Oregon  '  This  is  the  sooaUed  *right  of 

Qvkoium  Examined  (1846) ;    Philli-  oontignity/  approved  of  by  Twiss, 

more,  i.  $  260 ;  HaU,  <  33.  i.  |§  124  and  131.     See  also  Wright 

«  Claim  of  the  United  States  in  in  A,J,,  xu.  (1918),  pp.  619-621. 
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difficult  to  mark  exactly  in  this  way  the  boundary  of 
an  effective  occupation,  since  naturally  the  tendency 
prevails  to  extend  the  sway  constantly  and  gradually 
over  a  wider  area.    It  is,  therefore,  a  well-known  fact 
that  disputes  concerning  the  boundaries  of  occupations 
can  only  rarely  be  decided  on  the  basis  of  strict  law; 
they  must  nearly  always  be  compromised,  whether  by  a 
treaty  or  by  arbitration.^ 
Proteo-        §  226.  In  the  second  half  of  the  nineteenth  century, 
^u»or  ^^^  desire  of  States  to  acquire  as  colonies  vast  teni- 
^^^^^P»' tories  which  they  were  not  at  once  able  to  occupy 
efiEectively  led  to  agreements  with  the  chiefs  of  natives 
inhabiting  unoccupied  territories,  by  which  these  chiefs 
committed  themselves  to  the  '  protectorate '  of  States 
that  are  members  of  the  Family  of  Nations.    These 
so-called  protectorates  are  certainly  not  protectorates 
in  the  technical  sense  of  the  term,  which  denotes  that 
relationship  between  a  strong  and  a  weak  State  where  by 
a  treaty  the  weak  State  has  put  itself  under  the  protection 
of  the  strong  and  transferred  to  the  latter  the  manage- 
ment of  its  more  important  international  relations.^ 
Neither  can  they  be  compared  with  the  protectorate 
which  members  of  the  Family  of  Nations  exercise  over 
such  non-Christian  States  as  are  outside  that  family,^ 
because  the  respective  chiefs  of  natives  are  not  the  heads 
of  States,  but  heads  of  tribal  communities  only.    Such 
agreements,  although  they  are  named  '  protectorates/ 
are  nothing  else  than  steps  taken  to  exclude  other  Powers 
from  occupying  the  respective  territories.    They  give, 
like  discovery,  an  inchoate  title,  and  are  the  precursois 
of  future  occupations. 
§  227.  The  uncertainty  of  the  extent  of  an  occupa- 

^  The  Institate  of  Intematioiial  priaing  ten  artioleB;  see  A 

Law,  in   1888,  at   its    meeting  in  ^  x.  p.  §01. 

Lausanne,    adopted   a    '  Projet    de  •  q^   ^^^       m  no      ^  »• 

D^olaiation  intemationale  relative  ^  **~^®'  S§  «2  and  98. 

aux  Oooupations  de  TenitoireB,'  oom-  '  See  above,  §  M. 
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tion,  and  the  tendency  of  every  colonisini?  State  toSpHemoi 
cxtoid  ite  occupation  constant^  and  grXaUy  into^""^ 
the  interior,  or  '  hinterland/  of  an  occupied  tenitoiy, 
led  several  States  with  colonies  in  Africa  to  secure  for 
themselves  'spheres  of  influence'  by  international 
treaties  with  other  interested  Powers.  'Sphere  of 
influence '  is  therefore  the  name  of  territory  exclusively 
reserved  for  future  occupation  by  a  Power  which  has 
effectively  occupied  adjoining  territories.  In  this  way 
disputes  may  be  avoided  for  the  future,  and  the  in- 
terested Powers  can  gradually  extend  their  sovereignty 
over  vast  territories  without  coming  into  conflict  with 
other  Powers.*  Thus,  to  give  some  examples,  Great 
Britain  concluded  treaties  regarding  spheres  of  influ- 
ence with  Portugal  ^  in  1890,  with  Italy  «  in  1891,  with 
Germany '  in  1886  and  1890,  and  with  France  ^  in 
1898.^ 

§  228.  As  soon  as  a  territory  has  been  occupied  by  a  Godm* 
member  of  the  Family  of  Nations,  it  comes  within  the  Jl?^^. 
sphere  of  the  Law  of  Nations,  because  it  constitutes  a  i»^on- 
portion  of  the  territory  of  a  subject  of  International  Law. 
No  other  Power  can  acquire  it  thereafter  through  occu- 
pation, unless  the  occupying  State  has  either  intention- 
ally withdrawn  from  it  or  has  been  successfully  driven 
away  by  the  natives  without  attempting  or  being  able 
to  reoccupy  it.*    On  the  other  hand,  the  Power  which 
assumes   sovereignty  over  the  occupied  territory  is 
thereafter  responsible  for  all  events  of  international 
importance  on  the  territory.    It  has,  in  particular,  to 
keep  up  a  certain  order  among  the  native  tribes,  so  as 

^  See  Martens,  N.BM.,  2nd  Sen  *  ProteotorateB    and    spheres    of 

xviii.  p.  164.  inflnenoe  are    exhaustively    treated 

«  See  Martens,  N.BM,,  2nd  Ser.  |«  HaU,  Foreign  Powers  and  Juris- 

xviii  n  17fi  dtdton   of    the    Brtti^    Orown^    §§ 

»  ^*  ir  1         xri>ri    o^a  o  »2.106  ;  but  HaU  fails  to  distinguish 

aee  Martens,  ^.^.«..  ^m  Ser.  between  protectorates  over  Eastern 

xu.  p.  2W,  and  xvi.  p.  894.  ^^^^  ^jj^J  protectorates  over  native 

*  See  Martens,  N,B,0,,  2nd  Ser.  tribes, 

xzix.  p.  116.  *  See  below,  §  247. 
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to  restrain  them  from  acts  of  violence  against  nei^- 
bouring  territories,  and  to  punish  them  for  such  acts 
if  committecL 

A  question  of  some  importance  is  how  far  occupation 
afiects  private  property  of  the  inhabitants  of  the  occu- 
pied territory.  As  according  to  the  modem  conception 
of  State  territory,  the  latter  is  not  identical  with  private 
property  of  the  State,  occupation  only  brings  a  tenitoiy 
under  the  sovereignty  of  the  occupying  State,  and  tiiere- 
fore  does  not  afiect  eiristing  private  property  of  the 
inhabitants.  In  the  age  of  the  discoveries,  occupation 
was  indeed  considered  to  include  a  title  to  property 
over  the  whole  occupied  land ;  but  nowadays  this  can 
no  longer  be  maintained.  Being  now  their  sovereign, 
the  occup3ang  State  may  impose  any  burdens  it  likes 
on  its  new  subjects,  and  may,  therefore,  even  confiscate 
their  private  property ;  but  occupation,  as  a  mode  of 
acquiring  territory,  does  not  of  itself  afiEect  private  pro- 
perty thereon.  If  the  Municipal  Law  of  the  occupy- 
ing State  does  give  to  it  a  title  to  private  prop^ty 
over  the  whole  occupied  land,  such  a  title  is  not  based 
on  International  Law. 
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Grotiiu,  ii.  o.  8,  %  8-16— HaU,  §  87— Lawrenoe,  S  76— PhiUimore,  L  H  240- 
241— Twi88,  i.  S§  131  and  164— Moore,  i.  §  82— Henhey,  Na  169- 
Bluntsohli,  IS  294-2IM^Hartmaiiii,  §  61— Hoffter,  S  69— Hbltaendoiff 
in  HoUtiondorff,  ii.  pp.  266-268-^areiB,  |  22— Lisst,  §  10— UUmann, 
1 92— Bonfils,  No.  533— Bespagnet,  No.  379— Pradier-Fod«r6,  ii.  Nos. 
803-816— Rivier,  i.  pp.  179-180— Nye,  ii.  pp.  4-10-Calvo,  L  §  26^ 
Fiore,  ii.  No.  862,  and  Code,  Nos.  1078-1076— Martens,  i.  i  90— 
Heimburger,  Der  JBhrwerb  der  CMneUhoheil  (1888),  p.  106. 

Gonoen-  §  229.  Accretiou  is  the  name  for  the  increase  of  land 
Amra-  through  new  formatious.  Such  new  formations  may 
^^        be  only  a  modification  of  the  existing  State  territory, 
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88,  for  instance,  where  an  island  rises  within  a  river,  or 
apart  of  a  river,  which  is  totally  within  the  territory  of  « 
one  and  the  same  State ;  and  in  such  case  there  is  no 
increase  of  territory  to  correspond  with  the  increase  of 
land.  On  Hie  other  hand,  many  new  formations  occui 
which  really  do  enlarge  the  territory  ol  the  State  to 
which  they  accrue,  as,  for  instance,  where  an  island  rises 
within  the  maritime  belt.  And  it  is  a  customary  rule 
of  the  Law  of  Nations  that  enlargement  of  territory,  if 
any,  created  tiirough  new  formations,  takes  place  ipso 
facto  by  the  accretion,  without  the  State  concerned 
taking  any  special  step  for  the  purpose  of  extending  its 
soverdgn^.  Accretion  must,  therefore,  be  considered 
as  a  uKMle  of  acquiring  territory. 

§230.  New  formations  through  accretion  may  be  Difimnt 
artificial  or  natural.    They  are  artificial  if  they  are  the  f^.^^ 
ontcome  of  human  work.    They  are  natural  if  they  are  ^^^ 
produced  through  operation  of  nature.    And  within 
l^e  circle  of  natural  formations  different  kinds  must 
again  be  distinguished — ^namely,  alluvions,  deltas,  new- 
bom  islands,  and  abandoned  river-beds. 

§  231.  Artificial  formations  are  embankments,  break-  Artifiaua 
waters,  dykes,  and  the  hke,  built  along  the  river  or  the  ^^^' 
coast-line  of  the  sea.  As  such  artificial  new  formations 
along  the  bank  of  a  boundary  river  may  more  or  less 
puah  the  volume  of  water  so  far  as  to  encroach  upon 
the  other  bank  of  the  river,  and  as  no  State  is  allowed 
to  alter  the  natural  condition  of  its  own  territory  to 
the  disadvantage  ^  of  the  natural  conditions  of  a  neigh- 
bonring  State  territory,  a  State  cannot  build  embank- 
ments, and  the  like,  of  such  kind  without  a  previous 
ftgieement  with  the  neighbouring  State.  But  every 
State  may  construct  such  artificial  formations  as  far 
n^to  the  sea  beyond  the  low-water  mark  as  it  likes,  and 
thereby  gain  considerably  in  land  and  also  in  territory, 

*  See  above,  §  127. 
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since  the  maritime  belt,  (which  is  at  least  three  miles 
wide),  is  now  to  be  measured  from  the  extended 
shore. 

§  232.  Alluvion  is  the  name  for  an  accession  of  land 
washed  up  on  the  seashore  or  on  a  river-bank  by  the 
waters.  Such  accessioi^  is  as  a  rule  produced  by  a  slow 
and  gradual  process,  but  sometimes  also  through  a 
sudden  act  of  violence,  the  stream  detaching  a  portion 
of  the  soil  from  one  bank  of  a  river,  carrying  it  over 
to  the  other  bank,  and  embedding  it  there  so  as  to  be 
inunovable  {avulsio).  Through  alluvions  the  territory 
of  a  State  may  be  considerably  enlarged.  For  if  the 
alluvion  takes  place  on  the  shore,  the  extent  of  the 
territorial  maritime  belt  is  now  to  be  measured  from 
the  extended  shore.  And  if  the  alluvion  takes  place 
on  the  one  bank  of  a  boundary  river,  and  the  course 
of  the  river  is  thereby  naturally  so  altered  ihsA  the 
waters  in  consequence  cover  a  part  of  the  other  bank, 
the  boundary  hne,  which  runs  through  the  middle  or 
through  the  mid-channel,^  may  thereby  be  extended 
into  former  territory  of  the  other  riparian  State. 

§  233.  Similar  to  alluvions  are  deltas.  Delta  is  the 
name  for  a  tract  of  land  at  the  mouth  of  a  river  shaped 
like  the  Greek  letter  A,  and  owing  its  existence  to  a 
gradual  deposit  by  the  river  of  sand,  stones,  and  earth 
on  one  particular  place  at  its  mouth.  As  the  deltas 
are  continually  increasing,  the  accession  of  land  they 
produce  may  be  very  considerable,  and,  according  to  the 
Law  of  Nations,  is  to  be  considered  an  accretion  to 
the  territory  of  the  State  to  which  the  mouth  of  the 
river  belongs,  although  the  delta  may  be  formed  out- 
side the  territorial  maritime  belt.  It  is  evident  that  in 
the  latter  case  an  increase  of  territory  is  the  result,  since 
the  maritime  belt  is  now  to  be  measured  from  the  shore 
of  the  delta. 

^  See  above,  §  199  (1). 
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§234.  The  natural  processes  which  create  alluvions  New-bom 
on  the  shore  and  banks,  and  deltas  at  the  mouths  of 
nvets,  together  with  other  processes,  lead  to  the  birth  of 
new  islands.  If  they  rise  on  the  high  seas  outside  the 
territorial  maritime  belt,  they  are  no  State's  land,  and 
may  be  acquired  through  occupation  on  the  part  of  any 
State.  But  if  they  rise  in  rivers,  lakes,  and  within  the 
maritime  belt,  they  are,  accordiiig  to  the  Law  of  Nations, 
considered  accretions  to  the  neighbouring  land.  New 
islands  in  boundary  rivers  which  rise  within  the 
boundary  line  of  one  of  the  riparian  States  accrue  to 
the  land  of  such  State,  and  islands  which  rise  upon  the 
boundary  line  are  divided  by  it  into  parts  which  accrue 
to  the  land  of  the  riparian  States  concerned.  If  an 
island  rises  within  the  territorial  maritime  belt,  it 
accrues  to  the  land  of  the  littoral  State,  and  the  extent 
of  the  maritime  belt  is  now  to  be  measured  from  the 
shore  of  the  new-bom  island. 

An  illustrative  example  is  the  case  ^  of  The  Anna. 
In  1805,  during  war  between  Great  Britain  and  Spain, 
the  British  privateer  Minerva  captured  the  Spanish 
vessel  Anna  near  the  mouth  of  the  river  Mississippi. 
When  brought  before  the  British  Prize  Court,  the  United 
States  claimed  the  captured  vessel  on  the  ground  that 
she  was  captured  within  the  American  territorial  mari- 
time belt.  Lord  Stowell  gave  judgment  in  favour  of. 
this  claim,  because,  although  it  appeared  that  the 
capture  did  actually  take  place  more  than  three  miles 
oS  the  coast  of  the  continent,  the  place  of  capture  was 
within  three  miles  of  some  small  mud-islands  composed 
of  earth  and  trees  drifted  down  into  the  sea. 

§  236.  It  happens  sometimes  that  a  river  abandons  AUn- 
its  bed  entirely  or  dries  up  altogether.  If  it  was  aiuyer- 
navigable  boundary  river,  the  boundary  line  continues  ***^ 

^  See  5  0.   Rob.   373.     See  alBO      SriR^aChellikainiBamaEao,  {1916) 
The  SecrUary  qf  StaU  for  India  v.       32  T.L.R.  652. 
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to  ran  along  the  middle  of  the  old  Thalweg  in  the^ 
abandoned  bed.^  But  often  this  cannot  be  asoertained, 
and  in  such  cases^  the  boundary  line  is  oonsideEed  to 
ran  through  the  middle  of  the  abandoned  bed^  atehou^ 
the  territory  of  one  riparian  State  may  become  thereby 
enlarged,  and  that  of  the  other  diminished. 
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Vattel,  iii.  S§  199-203— HaU,  ^  204-205— Lawrenoe,  §  77— HaHeok,  iL  pp. 
001-534— Taylor,  §  220— Walker,  8  11— Herdiey,  No.  171— WhMton, 
§  155— Moore,  L  §  87— BlnntMhU,  §8  287-289,  701-702-HefiUr.  8  178— 
Liset,  8  10— nUmann,  88  92  and  97— Bonfils,  No.  585— Despagnet,  Nos. 
887-300— Rivier,  L  pp.  181-182,  ii.  436-441— Nys,  ii  pp.  44-57— CUw, 
Y.  88  3117,  3118— Fioro,  ii  Na  858,  iii  No.  1593,  and  Code,  Noa.  1063- 
1066— Martens,  i.  8  91— Holtasendorff,  Srahenrng  tmd  ErobenmgmrtdU 
(1871)— Heimbarger,  Der  Erwerb  der  OeineMoheU  (1888),  pp.  121-132— 
WestUke  in  the  Law  Quarterly  lUvieWf  zrii.  (1901),  p. '392»  nofvr  m- 
printed  in  Weetiake,  Papen^  pp.  475-489 — PhiUipaon,  TtvmmaAxfm  qf 
War  and  Trtatiea  qf  Peace  (1916),  pp.  9-51. 

Ooneen-       §236.  Conquest  is  the  taking  possession  of  enemy 

Conquest  territory  through  mihtary  force  in  time  of  war.    C!on- 

Snbiw-  ^^^  alone  does  not  ipso  facto  make  the  conquering 

tion.        State  the  sovereign  of  the  conquered  territory,  althouj^ 

such  territory  comes  through  conquest  for  the  time 

under  the  sway  of  the  conqu^x>r.    Conquest  is  only  a 

mode  of  acqiiisition  if  the  conqueror,  after  having 

firmly  established  the  conquest,  formally  annexes  the 

territory.    Such  annexation  makes  the  enemy  State 

cease  to  exist,  and  thereby  brings  the  war  to  an  end. 

And  as  such  ending  of  war  is  named  subjugation,  it  is 

conquest  followed  by  subjugation,  and  not  conquest 

alone,  which  gives  a  title,  and  is  a  mode  of  acquiring 

territory.^    It  is,  however,  quite  usual  to  speak  of  title 

^  See  aboTe,  §  199.  '  Oonoerning  the  dirtinctioD  be- 

*  Ab  in  the  oaae  of  non-navigable      tween   conqnMt   and    subjugation, 
riven.  see  below,  vol.  ii.  §  264 
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by  oon€jbatj  and  everybody  knows  that  subjugation 
after  ocqiiest  is  thereby  meant.  But  it  must  be 
specially  nentioned  that,  if  a  belligerent  conquers  a 
part  of  tk  enemy  territory  and  afterwards  makes  the 
vanqnisl^^  State  cede  the  conquered  territory  in  the 
.  trea^  of  pace,  the  mode  of  acquisition  is  not  sub- 
jugation but^ession.^ 

§237.  SorxM  writers^  maintain  that  subjugation  isSabjoga- 
only  a  specia  case  of  occupation,  because,  as  theyo<^n. 
assert,  througK  conquest  the  enemy  territory  becomes  ^^' 
no  State's  land^  and  the  conqueror  can  acquire  it  by  Oooapa- 
turning  his  militiry  occupation  into  absolute  occupa-  ^^ 
tion.    Yet  this  opision  cannot  be  upheld,  because  nuli- 
tary  occupation,  which  is  conquest,  in  no  way  makes 
enemy  territory  no  Slate's  land.     Conqua^  enemy 
territory,  although  actually  in  possession  and  under  the 
sway  of  the  conqueror,  remains  legally  under  the  sove- 
reignty of  the  enemy  until  through  annexation  it  comes 
under  the  sovereignty  of  the  conqueror.    Annexation 
tarns  the  conquest  into  subjugation.    It  is  the  very 
annexation  which  uno  adu  makes  the  vanquished  State 
cease  to  exist,  and  brings  the  territory  under  the  con- 
queror's sovereignly.    Thus  the  subjugated  territory 
has  not  for  one  moment  been  no  State's  land,  but  passes 
from  the  enemy  to  the  conqueror,  not  through  cession, 
but  through  annexation. 


'  Se*  above,  |  21ft.  Annexation 
by  a  State  of  territory  hitherto 
imder  ita  administration,  or  leased 
to  it,  or  granted  to  it  for  its  *  use, 
ooonpation,  and  control '  (see  above, 
S  171  (2)-(4)),  is  not  subjugation 
because  the  annexing  State  was 
already  exercising  sovereignty  over 
the  territory  in  question.  Examples 
of  annexations  of  this  kind  are  the 
annexation  by  Austria  in  1908  of 
the  TnrkiBh  provinoes  of  Bosnia 
and  Heraegovina,  and  of  the  Turkish 
island  Ada-Kal6  in  the  Danube  in 
1913  (these  territories  having  been 


under  her  administration  since  1878), 
and  the  annexation  by  Great  Britun 
immediately  after  the  outbreak  of 
war  with  Turicey  in  1914  of  the 
island  of  Cyprus,  which  had  been 
under  British  administration  since 
1878.  Such  annexations  without 
the  consent  of  the  State  which  in 
law  owns  the  territory  are  certainly 
unlawful  in  time  of  peace,  and  of 
doubtfid  legality  in  war.  However 
this  may  be,  they  are  not  a  regular 
mode  of  acquiring  territory. 

*  Holtsendorff,  ii.  p.  256 ;  Heim* 
burger,  p.  128 ;  Salomon,  p.  24. 
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jiutifioa.      §238.  As  long  as  a  Law  of  Nations  hadbeen  in 

Sdbjugft-  existence,  the  States,  as  well  as  the  vast  nullity  of 

M^eo?  ^*^rs>  Jwive  recognised  subjugation  as   a^ode  of 

Aoqniai.   acquiiing  territory.    Its  justification  Ues  h  the  fact 

*^^°-       that  war  is  a  contention  between  States  for  le  purpose 

of  overpowering  one  another.    States  whioi  go  to  war 

know  beforehand  that  they  risk  more  or  1^8  their  very 

existence,  and  that  it  may  be  a  necessity  lor  the  victor 

to  annex  the  conquered  enemy  territon>  be  it  in  the 

interest  of  national  unity  or  of  safety  jigainst  farther 

attacks,  or  for  other  reasons.    One  mu>t  hope  that  the 

time  will  come  when  war  will  disappeif  entirely,  but,  as 

long  as  war  exists,,  subjugation  will  also  be  recognised. 

If  some  writers  ^  refuse  to  recogn^ie  subjugation  at  all 

as  a  mode  of  acquiring  territory,  they  show  a  lack  of 

insight  into  the  historical  deij^lopment  of  States  and 

nations.^ 

^^^^^th      ^  ^^^*  Subjugation  is,  as  a  rule,  a  mode  of  acquiring 

Whole  or  the   entire   enemy  territory.    The  actual   process  is 

of  bS^  regularly  that  the  victor  destroys  the  enemy  military 

Territory,  f orces,  takcs  posscssiou  of  the  enemy  territory,  and  then 

annexes  it,  although  the  head  and  the  Government  of 

the  extinguished  State  may  have  fled,  and  may  protest, 

and  still  keep  up  a  claim.    Thus  after  the  war  mih. 

Austria  and  her  allies  in  1866,  Prussia  subjugated  the 

territories  of  the  Duchy  of  Nassau,  the  Eii^om  of 

Hanover,  the  Electorate  of  Hesse-Cassel,  and  the  Free 

Town  of  Frankfort-on-the-Maine ;    and  Great  Britain 

subjugated  in  1901  the  territories  of  the  Orange  Free 

State  and  the  South  African  Republic. 

But  it  is  possible  for  a  State  to  conquer  and  annex  a 
po^  of  enemy  territory,  either  when  the  war  ends  by  a 

3OT?igo  D'-P'NSnet.    No..       ooi^UMt  ahonld  he«rfter  D«t  b. . 

»  It  should  U  mentdoned  tlwt  th«      Amelia  ;*2eMSwi,  i  §OT**°*^  " 
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tieatj  of  peace  in  which  the  vanquished  State,  without 
ceding  the  conquered  territory,  submits  silently^  to 
the  annexation,  or  by  simple  cessation  of  hostilities.^ 

It  must,  however,  be  emphasised  that  such  a  mode 
of  acquiring  a  part  of  enemy  territory  is  totally  different 
from  forcibly  taking  possession  of  a  part  thereof  during 
the  continuance  of  war.    Such  a  conquest,  although  the 
conqueror  may  intend  to  keep  the  conquered  territory 
and  therefore  to  annex  it,  does  not  confer  a  title  as  long 
as  the  war  has  not  terminated  either  through  simple 
cessation  of  hostilities  or  by  a  treaty  of  peace.    There- 
fore, the  practice,  which  sometimes  prevails,  of  annexing 
a  conquered  part  of  enemy  territory  during  war  cannot 
be  approved.    For  annexation  of  conquered  enemy 
territory,  whether  of  the  whole  or  of  part,  confers  a 
title  only  after  9kjwmLy  esUMished  conquest,  and  so  long 
as  war  continues,  conquest  is  not  firmly  established.^ 
For  this  reason  ^  the  annexation  of  the  Orange  Free 
State  in  May  1900,  and  of  the  South  African  Republic 
in  September  1900,  by  Great  Britain  during  the  Boer 
War  was  premature.    So  also  was  the  annexation  of 
TripoU  and  Cyrenaica  by  Italy  during  the  Turco-Italian 
War  in  November  1911. 

§240.  Although  subjugation  is  an  original  mode  of  Oodm- 
acquisition,  since  the  sovereignty  of  the  acquiring  State  S^b}^^' 
JB  not  derived  from  that  of  the  State  formerly  owning  **<*"• 
the  territory,  the  new  owner^State  is  nevertheless  the 
successor  of  the  former  owner-State  as  regards  many 
points  which  have  been  discussed  above  (§  82).    It  must 
he  speciaUy  mentioned  that,  as  far  as  the  Law  of  Nations^ 
IS  concerned,  the  subjugating  State  does  not  acquire 
the  private  property  of  the  inhabitants  of  the  annexed 

^  See  below,  voL  ii.  §  278.  eatablished  as  long  as  gaeriUa  war  is 

*  See  below,  vol.  ii.  §  263.  going  on. 
,  '  See  below,  voL  ii.  |  80,  concern-  *  See  below,  vol.  ii.  §  167. 

^guerilla  war  after  the  termination  *  United    8taie$    ▼.    PercAeman, 

^  real  war.    Many  writers,  how-  (1888)  7  Peters  51,  and  Sayre  in 

«>^er,  deny  that  a  conquest  is  firmly  A, J.,  xii.  (1918),  pp.  476-497. 
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territory.  Being  now  their  sovereign,  it  may  indeed 
impose  any  burdens  it  pleases  on  its  new  subjects— it 
may  even  confiscate  their  private  property,  since  a 
sovereign  State  can  do  what  it  likes  with  its  subjects— 
but  subjugation  itself  does  not  by  International  Law 
touch  or  afiEect  private  property. 

As  regards  the  national  status  of  the  subjects  of 
the  subjugated  State,  doctrine  and  practice  agree  that 
such  enemy  subjects  as  are  domiciled  on  the  annexed 
territory  and  remain  there  after  annexation  become 
ipso  facto  by  the  subjugation  ^  subjects  of  the  subju- 
gating State.  But  the  national  status  of  such  enemy 
subjects  as  are  domiciled  abroad  and  do  not  return,  and 
further  of  such  as  leave  the  country  before  the  annexa- 
tion or  immediately  afterwards,  is  matter  of  dispute. 
Some  writers  maintain  that  these  individuals  do  in  spite 
of  their  absence  become  subjects  of  the  subjugating 
State;  others  emphatically  deny  it.  Whereas  the  prac- 
tice of  the  United  States  of  America  seeniis  to  be  in  con- 
formity with  the  latter  opinion,^  the  practice  of  Prussia 
in  1866  was  in  conformity  with  the  former.  Thus  in  the 
case  of  Count  Platen-Hallermund,  a  Cabinet  Minister  of 
King  Geoi^  v.  of  Hanover,  who  left  Hanover  with  his 
King  before  the  annexation  in  1866  and  was  in  1868 
prosecuted  for  high  treason  before  the  Supreme  Prussian 
Court  at  Berlin,  this  court  decided  that  the  accused  had 
become  a  Prussian  subject  through  the  annexation  of 
Hanover.^  I  believe  that  a  distinction  must  be  made 
between  those  individuals  who  leave  tiie  countiy  b^cr^ 


1  See  GampbeU  v.  ffaU,  (1774)  1 
Oowper  208,  and  United  States  v. 
Repentignyy  (1806)  5  Wallace  211. 
The  case  is  similar  to  that  of  cession : 
see  above,  §  219 ;  Keith,  The  Theory 
of  State  Swice$8ion  (1907),  pp.  45  and 
48 ;  Mooro,  iii.  §  379 ;  Edwards  in 
the  Journal  qf  the  Society  of  Comr 
paraiive  Legiiation,  New  Ser.  zt. 
(1915),  pp.  108-111. 


*  See  HaUeok,  ii.  p.  470. 

*  See  HaUaok,  ii.  p.  476«  on  the 
one  hand,  and,  on  the  other,  Rividr, 
ii.  p.  480.  Valuable  opinions  of 
2«aohariae  and  Ndumann,  who  deny 
that  Count  Platen  waa  a  Pnuflso 
subjeot,  are  printed  in  the  DevttAe 
StriifrechU-ZeUtmg  (1868),  pp.  904- 
320. 
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and  those  who  leave  it  after  annexation.  The  f onner 
ai6  not  under  the  sway  of  the  subjugating  State  at  the 
time  of  annexation,  and,  since  the  personal  supiemacy 
of  their  home  State  terminates  with  its  extmction 
thioogh  annexation,  they  would  seem  to  be  outside  the 
sovereignty  of  the  subjugating  State.  But  those  indi- 
viduals who  leave  the  country  after  annexation  leave  it 
at  a  time  when  they  have  become  subjects  of  the  new 
soveieign,  and  they  therefore  remain  such  subjects  even 
after  they  have  left  the  country,  for  there  is  no  rule  of 
the  Law  of  Nations  in  existence  which  obliges  a  sub- 
jugating State  to  grant  the  privilege  of  emigration  ^  to 
the  inhabitants  of  the  conquered  territory. 

Different  from  the  fact  that  enemy  subjects  become 
through  annexation  subjects  of  the  subjugating  State 
is  the  question  what  position  they  acquire  within  it. 
This  question  is  one  of  Municipal,  and  not  of  Inter- 
national Law.  The  subjugating  State  can,  if  it  likes, 
allow  them  to  emigrate  and  to  renounce  their  newly 
acquired  citizenship,  and  its  Municipal  Law  can  put 
them  in  any  position  it  likes,  and  can  in  particular  grant 
or  refuse  them  the  same  rights  as  those  which  its  citizens 
by  birth  enjoy. 

§241.  Although  subjugation  is  an  origmal  mode  of  Veto  of 
acquiring  territory,  and  no  third  Power  has  as  a  rule  '  a  powen. 
ri^t  of  intervention,  the  conqueror  has  not  in  fact  an 
unlimited  posfflbility  of  annexation  of  the  territory  of 
the  vanquished  State.  When  the  balance  of  power  is 
oMlangered,  or  when  other  vital  interests  are  at  stake, 
third  Powers  can  and  will  intervene,  and  history  records 
many  instances  of  such  interventions.  But  it  must  be 
em^uudsed  that  the  validity  of  the  titie  of  the  subju- 

^  Both  Westlake  and  HaUfiok  itate  subjugating  Stote  to  grant  this  option, 

that  the  inhabitanti  wmM  have  a  free  *  But  tUa  rale  has  ezoeptions,  (m 

option  to  atay  or  UaTO  the  oonntry ;  in  the  oaae  of  a  State  whoae  indepen- 

biit  there  ia  no  role  of  International  denoe  and  integrity  have  been  guar- 

Law  which  impoaea  the  duty  upon  a  anteed  by  one  or  more  Powers. 
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gating  State  does  not  depend  upon  recognition  on  tbe 
part  of  other  Powers.  Nor  is  a  mere  protest  of  a  third 
Power  of  any  legal  weight. 
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QrotiuB,  ii.  o.  4— Vattel,  ii.  §§  140-151— HaU,  §  36— Westlake,  i.  pp.  94-96 
— Lawrenoe,  §  78— PhUUmore,  i.  §§  251-261— Twiss,  i.  §  129— Taylor, 
§§  218-219— Walker,  §  13— Wheaton,  §  164— Herahey,  No.  170— Moore, 
i.  §  88— Bluntschli,  §  290— Hartmann,  §  61— Hefiter,  §  12— Holtzendorff 
in  RoUssendorff,  ii.  p.  255— UUmann,  §  92— Bonfils,  Na  634— M6rigii- 
hao»  ii.  pp.  415-418— Despagnet,  No.  380— Pradier-Fod6r6»  iL  Noa.  820- 
829— Rivier,  i.  pp.  182-184— Nys,  ii.  pp.  38-44— Calvo,  i.  §§  264-965- 
Fiore,  ii.  Noa.  850-851,  and  Chde,  Nob.  1079-1082— Martens,  L  §  96- 
Q.  F.  Martens,  §§  70-71— Heimburger,  Der  Enoerb  der  OebteUkoheit 
(1888),  pp.  140-155— Audinet  in  B,0,,  iii.  (1896),  pp.  313-325— BalaUm 
in  A,  J.,  iv.  (1910),  pp.  133-144. 

Oonoep.  §  242.  Since  the  existence  of  a  science  of  the  Law  of 
p^rip-  Nations,  there  has  always  been  opposition  to  prescrip- 
tion as  a  mode  of  acquiring  territory.  Grotius  rejected 
the  usucaption  of  the  Roman  Law,  yet  adopted  from 
the  same  law  immemorial  prescription  ^  for  the  Law  of 
Nations.  But  whereas  a  good  many  writers  '  still  defend 
that  standpoint,  others  '  reject  prescription  altogether. 
Again,  others  ^  go  beyond  Grotius  and  his  followers,  and 
do  not  require  possession  from  time  immemorial^  but 
teach  that  an  undisturbed  continuous  possession  can 
under  certain  conditions  produce  a  title  for  the  pos- 
sessor, if  the  possession  has  lasted  for  some  length  of 
time. 
This  opinion  would  indeed  seem  to  be  correct,  because 

^  See  GrotiuB,  ii.  o.  4,  §§  1,  7,  0.  «  Vattel,  U.   §  147 ;  Wbeaton,  § 

*  See,  for  instance,  Hefffcer,  §  12 ;  165  ;  Phillimore,  L  §  259 ;  HaU,  §  36; 
Martens,  i.  §  90.  Bluntsohli,  §  290 ;  Pradier-FodM,  ii 

*  G.   F.   Martens,  §  71 ;  Kltlber,  No.  826 ;  Bonfils,  No.  534,  and  many 
§§   6   and    125 ;    Holtzendorff,    ii.  others, 
p.  255 ;  UlUnann,  §  92. 
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it  leoognises  theoretically  what  actually  goes  on  in 
piactice.  There  i«  no  doubt  that,  in  the  practice  of 
i^e  members  of  the  Family  of  Nations,  a  State  is  con- 
sidered  to  be  the  lawful  owner  even  of  those  parts  of 
its  tenitory  of  which  originally  it  took  possession 
wrongfully  and  unlawfully,  provided  that  the  possessor 
has  boCTL  in  undisturbed  possession  for  such  a  length  of 
time  as  is  necessary  to  create  the  general  conviction  that 
the  jmsent  condition  of  things  is  in  conformity  with 
international  order.  Such  prescription  cannot  be  com- 
pared with  the  usucaption  of  Roman  Law,  because  the 
hitter  required  hana-fide  possession,  whereas  the  Law  of 
Nations  recognises  prescription  both  in  cases  where  the 
State  is  in  bonorjide  possession  and  in  cases  where  it 
is  not.  The  basis  of  prescription  in  International  Law 
is  nothing  else  than  general  recognition  ^  of  a  fact,  how- 
ever unlawful  in  its  origin,  on  the  part  of  the  members 
of  the  Family  of  Nations.  And  prescription  in  Inter- 
national Law  may  therefore  be  defined  as  the  oogtiisi- 
Hcn  cf  sovereigfUy  oner  a  territory  through  continuous 
and  undisturbed  exercise  of  sovereignty  over  it  during  such 
(iperiodas  is  necessary  to  create  under  the  influence  of  his- 
Meal  devdopmenl  the  general  conviction  that  the  present 
cmOtion  of  things  is  in  conformity  with  international 
order.  Thus,  prescription  in  International  Law  has 
the  same  rational  basis  as  prescription  in  Municipal 
Law— namely,  the  creation  of  stability  of  order. 

§  243.  From  the  conception  of  prescription,  as  above  Pnaorip- 
defined,  it  becomes  apparent  that  no  general  rule  can  ^tidT 
he  laid  down  as  regards  the  length  of  time  and  other 
circumstances  which  are  necessary  to  create  a  title  l^ 
prescription.    Everything  depends  upon  the  merits  of 

\Tbis  is  pointed  oat  with  grmt  a  oustomuy  rule  of   Internfttioiial 

lucidity  by  Heimborger,  pp.    151-  Law  in  ezistenoe  Moonling  to  whioh 

IS5  ;    he    rejects,    however,    pre-  recognition  can  make  good  originally 

option  ae  a  mode   of   acquiring  wrongful  poweaiion. 
^^toiy,  maintaining  that  there  is 

VOL.  I.  2c 
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the  individual  case.  As  long  as  other  Poweis  keep  up 
protests  and  claims,  the  actual  exercise  of  sovereignty 
is  not  undisturbed,  nor  is  there  the  required  general 
conviction  that  the  present  condition  of  things  is  in 
conformity  with  international  order.  But  after  such 
protests  and  claims,  if  any,  cease  to  be  repeated,  the 
actual  possession  ceases  to  be  disturbed,  and  thus  under 
certain  circumstances  matters  may  gradually  ripen  into 
that  condition  which  is  in  conformity  with  international 
order.  The  question,  at  what  time  and  under  what 
circumstances  such  a  condition  of  things  arises,  is  not 
one  of  law,  but  of  fact.  When,  to  give  an  example,  a 
State  which  originally  held  an  island  mala  fide  under  a 
title  by  occupation,  knowing  well  that  this  land  had 
already  been  occupied  by  another  State,  has  succeeded 
in  keeping  up  its  possession  undisturbed  for  so  long  a 
time  that  the  former  possessor  has  ceased  to  protest, 
and  has  silently  dropped  the  claim,  the  conviction  will 
be  prevalent  among  the  members  of  the  Family  of 
Nations  that  the  present  condition  of  things  is  in  con- 
formity with  international  order.  Or,  to  give  another 
example,  when  an  incorrectly  drawn  boundary  line, 
which  wrongly  allots  to  one  of  the  States  concerned  a 
tract  of  territory,  has  for  a  long  time  been  regarded  as 
correct,  the  conviction  will  prevail  that  the  present  con- 
dition of  things  is  in  conformity  with  international  order, 
even  if  afterwards  the  wronged  State  raises  a  protest, 
and  demands  that  the  boundary  line  should  be  redrawn.^ 
These  examples  show  why  a  certain  number  of  years  ^ 

'  See  Maryland  v.  WeH  Virginia^  the  members  of  the  Family  d 
(1909)  217  U.S.  22,  where  it  was  held  Nations  should  enter  into  an  agree- 
that  a  boundary  line  whioh  had  been  ment  stipulating  the  number  of 
for  a  oentury  regarded  as  oorreot  years  neoessary  for  preaoription,  and 
should  be  maintained,  although  after-  David  Dudley  Field  proposes  the 
wards  alleged  to  be  inoorrect.  The  following  rule  (52Kin  his  OvUinet  qf 
court  oame  to  this  conclusion  reoog^  an  IniemcUional  Code :  'The  nniu- 
nising  prescription  aa  conferring  temipted  poeseasion  of  territory  or 
title.  other  property  for  fifty  years  by  a 

nation  ezolades  the  daim  of  every 

*  Vattel  (ii.  §  151)  suggests  that  other  natioik' 
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cannot,  once  for  all,  be  fixed  to  create  jibe  title  by 
prescription.  There  are  indeed  immeasurable  and 
imponderable  drcumstances  and  influences  besides  the 
mere  lapse  of  time  ^  at  work  to  create  the  conviction 
that  in  the  interest  of  stability  of  order  the  present 
possessor  should  be  considered  the  rightful  owner  of  a 
territory.  And  these  circumstances  and  influences,  which 
aie  of  a  political  and  historical  character,  differ  so  much 
in  the  different  cases  that  the  length  of  time  necessary 
for  prescription  must  likewise  differ. 
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Giotiiu,  a.  0.  d— Hall,  §  84— PhiUimore,  L  IS  284-206— Mooie»  i.  9§  80  and 
90— Hershey,  Nob.  188-190— Holtzendorff  in  ffoltzendarf,  ii.  pp.  274- 
27<^— GareiB,  §  70— Liszt,  §  10— UUmann,  §  100— Pradier-FodM,  U.  Nof. 
860-862— Bonfilfl,  No.  644— Rivier,  i.  §  13— Tiore,  ii.  No.  866— Martens, 
i.  §02. 

§244.  To  the  five  modes  of  acquiring  sovereignty  six  Modes 
over  territory  correspond  five  modes  of  losing  it— g^JJjf^ 
namely,  cession,  dereliction,  operation  of  nature,  sub*^^"^^'^' 
jngation,  prescription.    But  there  is  a  sixth  mode  of 
losing  territory — ^namely,  revolt.    No  special  details  are 
necessary  with  regard  to  loss  of  territory  through  sub- 
jugation, prescription,  and  cession,  except  that  it  is  of 
some  importance  to  repeat  here  that  the  historical  cases 
of  pled^mg,  leasing,  and  giving  territory  to  another 
State  to  administer  are  in  fact,  although  not  in  strict 
law,   nothing  else  than  cessions^  of  territory.    But 
operation  of  nature,  revolt,  and  dereliction  must  be 
specially  discussed. 

^  Hefiber's  (§  12)  diotnm,   '  Hnn-  bat  the  oo-operation  of  other  oiroum- 

dert  Jahre  Unreoht  ist  nooh  kein  stances  and  infiaenoes  which  creates 

Tag  Recht/  is  met  by  the  fact  that  the  title  by  prescription, 

it  is  not  the  operation  of  time  alone,  '  See  above*  §S  171  and  218. 
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cwtioii  §  246.  Operation  of  nature  as  a  mode  of  losing  teni* 
o  Nfttare.  ^^  conesponds  to  accretion  as  a  mode  of  acquiring  it 
Just  as  through  accretion  a  State  may  be  enlarged,  so  it 
may  be  diminished  through  the  disappearance  of  land 
and  other  operations  of  nature.  And  the  loss  of  terri- 
tory through  operation  of  nature  takes  place  ipso  facto 
by  such  operation.  Thus,  if  an  island  near  the  shore 
disappears  through  volcanic  action,  the  extent  of  the 
maritime  territorial  belt  of  the  respective  littoral  State 
is  thereafter  to  be  measured  from  the  low-water  mark 
of  the  shore  of  the  continent,  instead  of  from  the  shore 
of  the  former  island.  Thus,  further,  if  through  a  piece 
of  land  being  detached  by  the  current  of  a  river  from 
one  bank  and  carried  over  to  the  other  bank,  the  river 
alters  its  course  and  now  covers  part  of  the  land  on  the 
bank  from  which  such  piece  became  detached,  the 
territory  of  one  of  the  riparian  States  may  be  decreased 
through  the  boundary  line  being  ipso  facto  transferred 
to  the  new  middle  or  mid-channel  of  the  river. 
Revolt.  §246.  Revolt  followed  by  secession  is  a  mode  of 
losing  territory  to  which  no  mode  of  acquisition  corre- 
sponds.^ But  as  history  teaches,  it  has  frequentiy  been 
a  cause  of  loss  of  territory.  Thus  the  Netherlands  fell 
away  from  Spain  in  1579,  Belgium  from  the  Nether- 
lands in  1830,  the  United  States  of  America  from  Great 
Britain  in  1776,  Brazil  from  Portugal  in  1822,  the  former 
Spanish  South  American  States  from  Spain  in  1810, 
Greece  from  Turkey  in  1830,  Cuba  from  Spain  in  1898, 
Panama  from  Colombia  in  1903.  The  question  at  what 
time  a  loss  of  territory  through  revolt  is  consummated 
cannot  be  answered  once  for  all,  since  no  hard  and  fast 
rule  can  be  laid  down  regarding  the  time  when  a  State 

^  The  poBBible  case  where  a  pro-  oonquoc  it»  niiites  iteelf  with  the 

vinoe    rerolte,    aeoedes    from    the  territcSiy  of  another  State,  is  a  eue 

mother  oountry,  and,  after  having  of  merger  by  oeenon  of  the  whole 

suooeaafully  defended  iteelf  against  territory, 
the  attempta  of  the  latter  to  re- 
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which  has  broken  o£E  from  another  can  be  said  to  have 
established  itself  safely  and  permanently.^  It  may  well 
happen  that,  although  such  a  seceded  State  has  already 
been  recognised  by  a  third  Power,  the  mother  country 
does  not  consider  the  territory  to  be  lost,  and  succeeds 
in  reconquering  it. 

§  247.  DereKction  as  a  mode  of  losing  territory  corre-  DmUo- 
spends  to  occupation  as  a  mode  of  acquiring  it.  Dere-  ^ 
liction  frees  a  territory  from  the  soveroignty  of  the 
piesent  owner-State.  It  is  effected  through  the  owner- 
State  completely  abandoning  territory  with  the  inten- 
tion of  witiidrawing  from  it  for  ever,  thus  relinquishing 
flovereignty  over  it.  Just  as  occupation  '  requires,  first, 
the  actual  taking  into  possession  {corpus)  of  territory, 
and,  secondly,  the  intention  (animus)  of  acquiring  sove- 
leignty  over  it,  so  dereliction  requires,  first,  actual 
abandonment  of  a  territory,  and,  secondly,  the  inten- 
tion of  giving  up  sovereignty  over  it.  Actual  abandon- 
ment alone  does  not  involve  dereliction  as  long  as  it 
must  be  presumed  that  the  owner  has  the  will  and  ability 
to  retake  possession  of  the  territory.  Thus,  for  in- 
stance, if  the  rising  of  natives  forces  a  State  to  withdraw 
from  a  territory,  such  territory  is  not  derelict  as  long 
as  the  former  possessor  is  able,  and  makes  efforts,  to 
retake  possession.  It  is  only  when  a  territory  is  really 
derelict  that  any  State  may  acquire  it  through  occupa- 
tion.^ History  knows  of  several  such  cases.  But  very 
often,  when  such  occupation  of  derelict  territory  occurs, 
the  former  owner  protests,  and  tries  to  prevent  the  new 
occupier  from  acquiring  it.  The  cases  of  the  island  of 
Santa  Lucia  and  of  Delagoa  Bay  may  be  quoted  as 
illustrations : 

(a)  In  1639  Santa  Lucia,  one  of  the  Antilles  Islands, 

^  The  matter  hat,  as  will  be  re-  *  See  above,  §  8SB8. 

membered,  been  treated  above  (§  74), 
in  Qomeotion  with  leoognition,  '  See  above,  §  228. 
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was  occupied  by  England,  but  in  the  following  year 
the  English  settlers  were  massacred  by  the  natives. 
No  attempt  was  made  by  England  to  retake  the  island, 
and  France,  considering  it  no  man's  land,  took  posses- 
sion of  it  in  1650.  In  1664  an  English  force  under  Lord 
Willoughby  attacked  the  French,  drove  them  into  the 
mountains,  and  held  the  island  until  1667,  when  the 
English  withdrew,  and  the  French  returned  from  the 
mountains.  No  further  step  was  made  by  England  to 
retake  the  island,  but  she  nevertheless  asserted  for 
many  years  to  come  that  she  had  not  abandoned  it 
sine  spe  redeund%  and  that,  therefore,  France  in  1650 
had  no  right  to  consider  it  no  man's  land.  Finally, 
however,  she  resigned  her  claims  by  the  Peace  Treaty 
of  Paris  of  1763.1 

(6)  In  1823  England  occupied,  in  consequence  of  a 
so-called  cession  from  native  chiefs,  a  piece  of  territory 
at  Delagoa  Bay,  which  Portugal  claimed  as  part  of  the 
territory  owned  by  her  at  the  bay,  maintaining  that  the 
chiefs  concerned  were  rebels.  The  dispute  was  not 
settled  until  1875,  when  the  case  was  submitted  to 
the  arbitration  of  the  President  of  France.  The  awaid 
was  given  in  favour  of  Portugal,  since  the  interruption 
of  the  Portuguese  occupation  in  1823  was  not  to  be 
considered  as  abandonment  of  a  territory  over  which 
Portugal  had  exercised  sovereignty  for  nearly  thiee 
hundred  years.^ 

^  See  Hall,  §  34,  and  Moore,  i.       award  is  printed  in  Moore,  ArbUra- 
%  89.  turns,  V.  p.  4984. 

>  See  Hall,  §  34.     The  text  of  the 
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OrotiiLB,  ii.  0.  2,  §  3— Pafendorf,  iy.  o.  5,  §  5— Vattel,  i.  §§  279-286— Hall 
140— WesUake,  i.  pp.  164-167— PhiUimore,  i.  §§  172-179— Taylor,  §§242 
246— Walker,  Science,  pp.  163-171— Wheaton,  SI  186-187— Henhey 
No.  202— Hartmann,  §  64— Heffter,  §  73— Stoerk  in  HoUumdcrff,  ii 
pp.  483-492  — Bonfils,  Nob.  572-576  —  Despagnet,  No.  401— Pradier 
Fod6r6,  ii.  Nob.  871-874— Nys,  ii.  pp.  171-177— Mirignhao,  ii.  pp.  498 
505-Calvo,  i.  §§  347-352— Fiore,  ii.  Nob.  718-727— Martens,  i.  §  97— 
Perels,  §  4— A2uni,  DWiUo  maritime  (1796),  i.  o.  1.  Article  3— Reddie, 
Reuarehee  .  .  .  tn  Mofritivne  ItUemoUicnal  Law,  i.  (1844),  pp.  79- 
111 — Cauohy,  Le  Droit  maritime  intenuUicnal  conMMdane  ees  Originee, 
2  vols.  (1862)— Nys,  Lee  Origine*  du  DroU  yiUematumal  (1894),  pp.  379- 
387— Oastel,  Du  Principe  de  la  LiberU  de§  Jlfer«  (1900),  pp.  1-15— Fulton, 
The  Scvereignty  of  the  8eae  (1911)  pp.  1-56— Stier-Somlo,  Die  Freiheit 
der  Metre  und  das  V&Oeerrecht  (1917),  pp.  84-59. 

§  248.  In  antiquity  and  the  first  half  of  the  Middle  Former 
Ages,  navigation  on  the  open  sea  was  free  to  everybody.  ^5Ji**^ 
A(xx>iding  to  Ulpianus,^  the  sea  is  open  to  everybody  by  2^'*^® 
natuie,  and,  according  to  Celsus,^  the  sea,  like  the  air, 
is  common  to  all  mankind.    Since  no  Law  of  Nations 
in  the  modem  sense  of  the  term  existed  during  anti- 
quity and  the  greater  part  of  the  Middle  Ages,  no  im- 
portance is  to  be  attached  to  the  pronouncement  of 
Antoninus  Pius,  Roman  Emperor  from  138  to  161 : — 
'  Being  ^  the  Emperor  of  the  world,  I  am  consequently 

^  L.  13,  pr.  D.  yiii.  4 :  maii  quod       munem  usum  omnibna  hominibus  at 
Datura  omnibus  patet.  oeris. 

■  L.   9,   D.   xiv.   2:   ^7*^  fu¥  roO 
*  Ij.   3,  D.  xliii.  8 :    Maria  oom-       Kda/iov  icAptot,  i  di  vbiuoi  rijf  0aXd<ra-i)t. 
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the  law  of  the  sea/  Nor  is  it  of  importance  that  the 
Emperors  of  the  old  German  Empire,  who  were  con- 
sidered to  be  the  successors  of  the  Roman  Emperois, 
styled  themselves  among  other  titles  '  King  of  the 
Ocean/  Real  claims  to  sovereignty  over  parts  of  the 
open  sea  begin,  however,  to  be  made  in  the  second 
half  of  the  Middle  Ages.  And  there  is  no  doubt  what- 
ever that,  at  the  time  when  the  modem  Law  of  Nations 
gradually  rose,  it  was  the  conviction  of  the  States  that 
they  could  extend  their  sovereignty  over  certain  parts 
of  the  open  sea.  Thus  the  RepubUc  of  Venice  was 
recognised  as  the  sovereign  over  the  Adriatic  Sea,  and 
the  Republic  of  Genoa  as  the  sovereign  of  the  Ligurian 
Sea.  Portugal  claimed  sovereignty  over  the  whole  of 
the  Indian  Ocean  and  of  the  Atlantic  south  of  Morocco, 
and  Spain  over  the  Pacific  and  the  Gulf  of  Mexico,  both 
basii^  their  claims  on  two  Papal  Bulls  promulgated  by 
Alexander  vi.  in  1493,  which  divided  the  New  World 
between  these  Powers.  Sweden  and  Denmark  claimed 
sovereignty  over  the  Baltic,  and  Great  Britain  over  the 
Narrow  Seas,  the  North  Sea,  and  the  Atlantic  from  the 
North  Cbpe  to  Cape  Finisterre. 

These  claims  were  more  or  less  successfully  asserted 
for  several  hundreds  of  years.  They  were  favoured  by 
a  nuniber  of  difierent  circumstances,  such  as  for  instance 
the  maintenanceof  an  effective  protection  against  piracy; 
and  numerous  examples  can  be  adduc^  which  show 
that  they  were  more  or  less  recognised.  Thus  Frederick 
m.,  Emperor  of  Germany,  had  in  1478  to  ask  the  per- 
mission of  Venice  for  a  transportation  of  com  from 
Apulia  through  the  Adriatic  Sea.^  Again,  Great  Britain, 
in  the  seventeenth  century,  compelled  foreigners  to 
take  out  an  English  licence  for  fishing  in  the  North  Sea ; 
and  when  in  1636  the  Dutch  attempted  to  fish  without 
such  licence,  they  were  attacked,  and  compelled  to 

^  See  Walker,  History,  i.  p.  168. 
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pay  £30,000  as  the  price  for  the  indulgence.^  Again, 
when  Phifip  il  of  Spain  was  in  1554  on  his  way  to 
England  to  marry  Qaeen  Biary,  the  British  admiral, 
who  met  him  in  the  '  British  Sms/  fired  on  his  ship  for 
flying  the  Spanish  flag.  And  the  King  of  Denmark, 
when  retoming  from  a  visit  to  James  i.  in  1606,  was 
forced  by  a  British  captain,  who  met  him  o£E  the  mouth 
of  the  Thames,  to  strike  the  Danish  flag. 

§249.  Maritime   sovereignty   found    expression    inPnotiiMa 
maritime  ceremonials  at  least.    Such  State  as  claimed  ^?' 
sovereignty  over  a  part  of  the  open  sea  required  foreign  SlSiSme 
vessels  navigating  that  part  to  honour  its  flag^  as  aSoye- 
sjmbol  of  recognition  of  its  sovereignty.    So  late  as"**^*^" 
1805  the  British  Admiralty  R^ulations  contained  an 
order  '  to  the  effect  that  '  when  any  of  His  Majesty's 
ships  shall  meet  with  the  ships  of  any  foreign  Power 
within  His  Majesty's  seas  (which  extend  to  Cape  Finis- 
tene),  it  is  expected  that  the  said  foreign  ships  do  strike 
their  topsail  and  take  in  their  flag,  in  acknowledgment 
of  His  Majesty's  sovereignty  in  those  seas ;  and  if  any 
do  resist,  all  flag  officers  and  commanders  are  to  use 
their  utmost  endeavours  to  compel  them  thereto,  and 
wb  suffer  any  dishonour  to  be  done  to  His  Majesty/ 

But  apart  from  maritime  ceremonials,  marithne  sove- 
reignty also  found  expression  in  the  levying  of  tolls 
from  foreign  ships,  in  the  interdiction  of  fisheries  to 
foreigners,  and  in  the  control,  or  even  the  prohibition,  of 
foreign  navigation.  Thus  Portugal  and  Spain  attempted, 
after  the  discovery  of  America,  to  keep  foreign  vessels 
altogether  out  of  the  seas  over  which  they  claimed 
sovereignty.  The  magnitude  of  this  claim  created  an 
opposition  to  the  very  existence  of  such  rights.  English, 
French,  and  Dutch  explorers  and  traders  navigated  on 

^  This    and    the   two   following  *  See  Folton,  The  SovereigiUy  rf 

eumplee     are     qooted     by    Hall,       ihi,  8ea»  (1911),  pp.  89  and  2M-906. 
S40.  *  Quoted  by  Hail,  1 4a 
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the  Indian  Ocean  and  the  Pacific,  in  spite  of  the  Spanish 
and  Portuguese  interdictions.    And   when,   in  1580, 
the  Spanish  ambassador  Mendoza  lodged  a  complaint 
with  Queen  Elizabeth  against  Drake  for  having  made 
his  famous  voyage  to  the  Pacific,  Elizabeth  answered 
that  vessels  of  all  nations  could  navigate  on  the  Pacific, 
since  the  use  of  the  sea  and  the  air  is  conunon  to  all, 
and  that  no  title  to  the  ocean  can  belong  to  any  nation, 
since  neither  nature  nor  regard  for  the  public  use  permit 
any  possession  of  the  ocean.^ 
GrotiuB'       1 250.  Queen  Elizabeth's  attitude  was  the  germ  out 
Maritime  of  which  grcw  gradually  the  present  freedom  of  the 
^gnty.    op^  sea.    Twenty-nine    years  after   her  answer  to 
Mendoza,  in  1609,  appeared  Grotius'  short  treatise^ 
Ma/re  liberum.     His  intention  was  to  show  that  the 
Dutch  had  a  right  of  navigation  and  conmierce  with  the 
Indies,  in  spite  of  the  Portuguese  interdictions.    He 
contended  that  the  sea  cannot  be  State  property,  because 
it  cannot  really  be  taken  into  possession  through  occu- 
pation,^ and  that  consequently  the  sea  is  by  nature  free 
from  the  sovereignty  of  any  State.*    The  attack  of 
Grotius  was  met  by  several  authors  of  different  nations. 
Gentilis  defended  Spanish  and  English  claims  in  his 
Advocatio  Ewpanica^^  which  appeared,  after  his  death, 
in  1613.    Likewise,  in  1613,  William  Welwood  defended 
the  English  claims  in  his  book,  De  Dmninio  Maris.    John 


*  See  Walker,  HiU<yry,  i.  p.  161. 
It  is  obvious  that  this  attitude  of 
Queen  Elizabeth  was  in  no  way  the 
outcome  of  the  oonviotion  that  really 
no  State  oould  olaim  sovereignty  over 
a  part  of  the  open  sea.  For  she 
herself  did  not  think  of  dropping 
the  British  claims  to  sovereignty 
over  the  'British  Seas.'  Her  argu- 
ments against  the  Spanish  claims 
were  made  in  the  interest  of  the 
growing  commerce  and  navigation 
of  England,  and  any  one  daring  to 
apply  the  same  arguments  against 
England's  claims  would  have  incurred 
her  royal  displeasure. 


*  Its  full  title  is :  Mart  libfrm 
seu  de  Jure  quod  BcUavia  campetU  od 
indicana  Gommerda  Dia$erUUiOj  and 
it  is  now  proved  that  this  short 
treatise  is  only  chapter  12  of  another 
work  of  Qrotius,  De  Jure  Praedaiy 
which  was  found  in  manuscript  in 
1864  and  published  in  1868.  See 
above,  §  53. 

*  See  below,  §  259. 

*  Grotius  was  by  no  means  the 
first  author  who  defended  thefreedom 
of  the  sea.  See  Nys,  Let  Origmeg  d% 
Droit  intemationcU,  pp.  381  and  SSd. 

*  See  Abbott  in  A.J,  x.  (1916), 
pp.  737-748. 
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Sdden  wrote  his  Mare  dausum  aive  de  Daminio  Maris  in 
1618;  but  it  was  not  printed  until  1635.  Sir  John 
Buroughs  wrote  in  1633  his  book,  The  Sovereignty  of  the 
British  Seas  proved  hy  Records^  History^  and  the  Municipal 
Laws  of  this  Kingdom^  but  it  was  not  published  until 
165L  In  defence  of  the  claims  of  the  Republic  of 
Vemce,  Paolo  Sarpi  published  in  1676  his  book  Dd 
Dominio  dd  Mare  Adriaiico.  The  most  important  of 
these  books  defending  maritime  sovereignty  is  that  of 
Selden.  King  Charles  L,  by  whose  command  Selden's 
Mare  dausum  was  printed  in  1635,  was  so  much  im- 
pressed by  it  that,  through  his  ambassador  in  the 
Netherlands,  he  complained  of  the  audacity  of  Grotius 
and  requested  that  the  author  of  the  Mare  liberum  should 
be  punished.^ 

The  general  opposition  to  the  bold  attack  of  Orotius 
on  maritime  sovereignty  prevented  his  immediate 
victory.  Too  firmly  established  were  the  claims  then 
recognised  to  sovereignty  over  certain  parts  of  the  open 
sea  for  the  novel  principle  of  the  freedom  of  the  sea 
to  supplant  them.  Progress  was  made  regarding  one 
point  only — ^namely,  freedom  of  navigation  of  the  sea. 
England  had  never  pushed  her  claims  so  far  as  to  attempt 
the  prohibition  of  free  navigation  on  the  so-called  British 
Seas.  And  although  Venice  succeeded  in  keeping  up 
her  control  of  navigation  on  the  Adriatic  till  the  middle 
of  the  seventeenth  century,  it  may  be  said  that  in  the 
second  half  of  that  century  navigation  on  all  parts  of 
the  open  sea  was  practically  free  for  vessels  of  all 
nations.  But  with  r^ard  to  other  points,  claims  to 
maritime  sovereignty  continued  to  be  kept  up.  Thus 
the  Netherlands  had  by  Article  4  of  the  Treaty  of  West- 
minster, 1674,  to  aclmowledge  that  their  vessels  had 
to  salute  the  British  flag  within  the  'British  Seas' 
as  a  recognition  of  British  maritime  sovereignty.^ 

^  See  FhiUimora,  L  1 182.  "See  HaU,  S  40,  p.  149,  n.  4. 
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Gradual  §251.  In  spite  of  opposition,  the  work  of  Giotins 
^^^^^ewas  not  to  be  undone.  All  prominent  writeEs  of  the 
^^<»»  eighteenth  century  took  up  again  the  case  of  the  freedom 
(^n  Sea.  of  the  Open  sea,  mftlring  a  distinction  between  the  mari- 
time belt  which  is  to  be  considered  under  the  sway  of 
the  littoral  States,  and  the  high  seas,  which  are  under 
no  State's  sovereignty.  The  leading  author  was  Bynker- 
shoek,  whose  standard  work,  DeDominio  Maris,  appeared 
in  1702.  Vattel,  G.  F.  de  Martens,  Azuni,  and  others 
followed  the  lead.  And  although  Great  Britain  upheld 
her  claim  to  the  salute  due  to  her  flag  within  the  'British 
Seas '  throughout  the  eighteenth  and  at  the  beginning 
of  the  nineteenth  centuries,  the  principle  of  the  freedom 
of  the  open  sea  became  more  and  more  vigorous  with 
the  growth  of  the  navies  of  other  States ;  and  at  the 
end  of  the  first  quarter  of  the  nineteenth  century  it 
became  universally  recognised  in  theory  and  practice. 
Great  Britain  silently  dropped  her  claim  to  the  salute, 
and  with  it  her  claim  to  maritime  sovereignty,  and  she 
became  now  a  champion  of  the  freedom  of  the  open 
sea.  When,  in  1821,  Russia,  which  then  still  owned 
Alaska  in  North  America,  attempted  to  prohibit  all 
foreign  ships  from  approaching  within  one  hundred 
Itahan  miles  of  the  shore  of  Alaska,  Great  Britain  and 
the  United  States  protested  in  the  interest  of  the  freedom 
of  the  open  sea,  and  Russia  dropped  her  claims  in  con- 
ventions concluded  with  the  protesting  Powers  in  1824 
and  1825.  Moreover,  when,  after  Russia  had  sold 
Alaska  in  1867  to  the  United  States,  the  latter  made 
regulations  regarding  the  killing  of  seals  within  Behring 
Sea,  claiming  thereby  jurisdiction  and  control  over  a 
part  of  the  open  sea,  a  conflict  arose  in  1886  with  Great 
Britain,  which  was  settled  by  arbitration  ^  in  1893  in 
favour  of  the  freedom  of  the  open  sea. 

^  See  below,  $  284. 
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Field,  Article  5$— Westlake,  i.  p.  164- Moore,  ii.  |  SOS—Ririer,  i.  pp.  2S4- 
236— FndierFodM,  ii.  No.  868— Ullmann,  f  101— Stoerk  in  ffoUten- 
darf^  ii.  p.  483. 

§  252.  The  open  sea  or  the  high  seas  ^  is  the  coherent  murimi- 
body  of  salt  water  all  over  the  greater  part  of  the  globe,  b?Swn 
with  the  exception  of  the  maritime  belt  and  the  tetri-  ^^^ 
tonal  straits,  gulfs,  and  bays,  which  are  parts  of  the  tonal 
sea,  but  not  parts  of  the  open  sea.    Wherever  there  is  ^***"' 
a  salt-water  sea  on  the  globe,  it  is  part  of  the  open  sea, 
provided  it  is  not  isolated  from,  but  coherent  with,  the 
general  body  of  salt  water  extending  over  the  globe, 
and  provided  that  the  salt-water  approach  to  it  is  navig- 
able and  open  to  vessels  of  all  nations.    The  enclosure 
of  a  sea  by  the  land  of  one  and  the  same  State  does  not 
matter,  provided  such  a  navigable  connectionof  saltwater 
as  is  open  to  vessels  of  all  nations  exists  between  such  sea 
and  the  general  body  of  salt  water,  even  if  that  navigable 
connection  itself  be  part  of  the  territory  of  one  or  more 
littoral  States.    Whereas,  therefore,  in  1914  *  the  Dead 
Sea  was  Turkish  and  the  Aral  Sea  was  Russian  territory, 
the  Sea  of  Marmora  was  part  of  the  open  sea,  although 
suiroimded  by  Turkish  land,  and  although  the  Bos- 
phorus  and  the  Dardanelles  were  Turkish  territorial 
straits,  because  these  were  open  to  merchantmen  of  all 
nations.'    On  the  other  hand,  the  Sea  of  Azofi  was  not 
part  of  the  open  sea,  but  Russian  territory,  although 
there  existed  a  navigable  connection  between  it  and  the 
Black  Sea.    The  reason  was  that  this  connection,  the 

/  FielddAfineiinArtiole63:  'The  *  The Tnrkiah settlement wm 8till 

bigh  leas  are  the  ocean,  and  all  underoonsiderationwhen  this  volume 

oonneoting  anns  and  bays  or  other  ex-  went  to  press.    No  progress  had  been 

tensions  thereof,  not  within  the  terri-  made  with  the  settlement  of  Russia, 

(orial  limitaof  any  nation  whateTer.'  *  See  above,  1 107. 
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Strait  of  Kertch,  was  not  according  to  the  Law  of 
Nations  open  to  vessels  of  all  nations,  since  the  Sea  of 
Azofi  is  less  a  sea  than  a  mere  gulf  of  the  Black  Sea.^ 
The  character  of  the  Inland  Sea  of  Japan  ^  is  doubtful. 
Its  three  entrances,  which  are  less  than  three  miles 
wide,  are  indeed  in  practice  open  to  merchantmen  of 
all  nations,  but  it  is  not  known  whether  this  practice 
is  based  upon  comity  only,  or  upon  a  customary  rule 
of  International  Law.  Moreover,  geographically  con- 
sidered, this  sea  is  more  Uke  a  vast  bay.  The  chum  of 
Japan  to  its  territorial  character  would  therefore, 
perhaps,  not  be  disputed  by  other  States, 
aear  In-  §  253.  It  is  not  necessary  or  possible  to  particularise 
Parts  of  every  portion  of  the  open  sea.  It  is  sumcient  to  give 
^^^P®^  instances  which  clearly  indicate  its  extent.  To  the 
open  sea  belong,  of  course,  all  the  so-called  oceans— 
namely,  the  Atlantic,  Pacific,  Indian,  Arctic,  and  Ant- 
arctic. But  the  branches  of  the  oceans,  which  go  under 
special  names,  and,  further,  the  branches  of  these 
branches,  which  again  go  under  special  names,  belong 
likewise  to  the  open  sea.  Examples  of  these  branches 
are :  the  North  Sea,  the  English  Channel,  and  the  Irish 
Sea ;  the  Baltic  Sea,  the  Gulf  of  Bothnia,  the  Gulf  of 
Finland,  the  ELara  Sea,^  and  the  White  Sea ;  the  Medi- 
terranean and  the  ligurian,  Tyrrhenian,  Adriatic, 
Ionian,  Marmora,  and  Black  Seas ;  the  Gulf  of  Guinea ; 
the  Mozambique  Channel;  the  Arabian  Sea  and  the 
Red  Sea ;  the  Bay  of  Bengal,  the  China  Sea,  the  Gulf  of 
Siam,  and  the  Gulf  of  Tonking ;  the  Eastern  Sea,  the 
Yellow  Sea,  and  the  Sea  of  Okhotsk ;  the  Behring  Sea ; 
the  Gulf  of  Mexico  and  the  Caribbean  Sea ;  Bafi^'s  Bay. 

^  So  Bay  Rivier,  i.   p.  236,  and  tal  Steam  Navigation  Co.,  [19K]JlC. 

MarteoB,  i.   §   97 ;   but    Stoerk    in  644,  and  Piggott,  Nationalii^^  p.  29. 
HoUsendarfff  ii.  p.  513,  declared  that 

the  Sea  ol  Azoff  was  part  of  the  '  The  assertion  of  some  RaaBum 

open  sea.  pablioists    that    the    Kara   Sea  » 

*  See     The     Imperial     Japamese  Russian    territory    is    refuted    by 

Ocvemment  v.  Pemmular  and  Orien'  Martens,  i.  §  97. 
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It  will  be  remembered  that  it  is  doubtful  as  regards 
many  gulfs  and  bays  whether  they  belong  to  the  open 
sea  or  are  territorial.^ 


Ill 
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HaU,  §  75— WestlAke,  i.  pp.  164-I70~-Lawrenoe,  %  100— Twias,  i.  «  172-173 
—Moore,  iL  S§  300-310— Taylor,  §  242— Wheaton,  §  187— Hershey, 
No0.  203-206— BlnntflchU,  §§  304-308— Heffter,  S  74— Stoerk  in  Hokzm- 
dorjr,  ii  pp.  483-408— XJllmaim,  §  101— Bonfils,  Nos.  572-677— Pradier- 
FodM,  u.  No^  874-881— Rivier,  i.  |  17— Nys,  ii  pp.  178-206— Calvo, 
L  §  346— Fiore,  ii.  Nos.  724,  727,  and  Code,  Nob.  033-036— Martens,  i. 
§  97— Pereb,  §  4— Testa,  pp.  63-66— Ortolan,  DiphmcUie  de  la  Met 
(1856),  i.  pp.  119-140— De  Burgh,  ElemenU  qf  Maritime  InienuUional 
Law  (1868),  pp.  1-24— Castel,  DuPrineipe  de  la  LiberU  des  Mer§  (1900), 
pp.  37-80.  • 

§  254.  The  term  '  Freedom  of  the  Open  Sea '  indi-  Meaning 
Gates  the  rule  of  the  Law  of  Nations  that  the  open  sea  xem 
is  not,  and  never  can  be,  under  the  sovereignty  of  any  *  f^^^ 
State  whatever.     Since,  therefore,  the  open  sea  is  not  open 
the  territory  of  any  State,  no  State  has  as  a  rule  a  ri^t  ^^'' 
to  exercise  its  legislation,  administration,  jurisdiction,^ 
or  police  '  over  parts  of  the  open  sea.    Since,  further, 
the  open  sea  can  never  be  under  the  sove];6ignty  of  any 
State,  no  State  has  a  right  to  acquire  parts  of  the  open 
sea  through  occupation,^  for,  as  far  ^as  the  acquisition 
of  territory  is  concerned,  the  open,«ea  is  what  Roman 

'  See  above,  §  101.  any  r^rt  of  the  open  sea  covered  for 

*  As  regarda  jurisdiction  in  oases  J*^«  ^mc  by  a  v^ael  is  by  occupation 
of  ooUiaion  and  salvage  on  the  open  ^  fi^  considered  as  tJie  temipoTikTy 
■ea,  see  below,  §§  266  and  271.  territory  of  the  vessel  s  flag  State. 

,  „       ,  ,  „  ,^  Aiid  some  French  writers  go  even 

See,  however,  above,  §  190,  con-  btjyond  that  and  claim  a  certain  zone 

wrning  Uie  sone  for  Revenue  and  yj^^^^j  ^.j^^  respective  vessel  as  tern- 

Samt*ry  Iaws.  - jorary  territory  of  the  flag  State. 

*  Following  Qrotius  (ii.  o.  3,  §  13)  But  this  is  an  absolutely  superfluous 
and  Bynkershoek  {De  Dommio  Marie,  fiction.  (See  Stoerk  in  ffoUxendorff, 
0.  3),  some  writers  (for  instance,  Ii.  p.  494 ;  Rivier,  i.  p.  238 ;  Perels, 
PhiUimore,  L  §  208)  maintain  that  pp.  37-39.) 
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Law  calls  res  extra  commerdum.^  But  although  the 
open  sea  is  not  the  territory  of  any  State,  it  is  never- 
theless an  object  of  the  Law  of  Nations.  The  mere  fact 
that  there  is  a  rule  exempting  the  open  sea  from  the 
sovereignty  of  any  State  whatever  '  shows  this.  But 
there  are  other  reasons.  For  if  the  Law  of  Nations 
were  to  content  itself  with  the  rule  which  excludes  the 
open  sea  from  possible  State  property,  the  consequence 
would  be  a  condition  of  lawlessness  and  anarchy  on  the 
open  sea.  To  obviate  such  lawlessness,  customaiy 
International  Law  contains  some  rules  which  guarantee 
a  certain  legal  order  on  the  open  sea,  in  spite  of  the 
fact  that  it  is  not  the  territory  of  any  State ;  and  im- 
portant international  conventions  have  been  concluded 
with  the  same  object. 
Legal .  §  255.  Apart  from  the  rules  contained  in  the  con- 
for  the  ventions  regarding  salvage,  assistance,  collisions  and 
^^^^  ®^  safety  of  life  at  sea,  which  are  discussed  below,'  this 
legal  order  is  created  through  the  co-operation  of  the 
Law  of  Nations  and  the  Municipal  Laws  of  such  States 
as  possess  a  maritime  flag.  The  following  rules  of  the 
Law  of  Nations  are  universally  recognised,  namely: 
first,  that  every  State  which  has  a  maritime  flag  must 
lay  down  rules  according  to  which  vessels  can  claim  to 
sail  under  itS"  flag,  and  must  furnish  such  vessels  with 
some  official  v^SkUcher  authorisihg  them  to  make  use 
of  its  flag ;  secondly^  that  eveiy  State  has  a  right  to 
punish  all  such  foreign  vessel  as  -sail  under  its  fi^ 
without  being  authoi^^  to  do  ^ ;  thirdly,  that  all 
vessels  with  their  persolP^  and  [goods  are,  whilst  on  the 
open  sea,  considered  un#^r  th^  sway  of  the  flag  State ; 
fourthly,  that  every  Stales  has' a  right  to  punish  piracy 

^  But  thesubfloil  of  the  bed  of  tMf  '  ^«  aaeertioii  of  Stier-  Somlo, 

open  aea  oan,  through  driving  minef  op.  ett.,  p.  69,  that  this  role  is  not 

and  pieroing  tunnels  from  the  ooasti  ^^^  ^^  oustomary  International  Lav* 

be  acquired  by  a  littoral  State.     SetP  ^ut  only  a  rule  of  oomity,  isabsolntely 

aboye,  §  221,  and  below,  9%  287e  anri  unfounded. 

287<i.                                                J  >  See  S>  2e0»  271, 094. 
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on  the  open  sea  even  if  committed  by  f  oreigiiers,  and 
that,  with  a  view  to  the  extinction  of  piracy,  men-of-war 
of  aU  nations  can  require  all  suspect  vessels  to  show 
their  flag. 

These  customary  rules  of  International  Law  are,  so 
to  say,  supplemented  by  Municipal  Laws  of  the  mari- 
time States  comprising  provisions,  first,  regarding  the 
conditions  to  be  fulfilled  by  vessels  for  the  purpose  of 
being  authorised  to  sail  under  their  flags;  secondly, 
regarding  the  details  of  jurisdiction  over  persons  and 
goods  on  board  vessels  sailing  under  their  flags ;  thirdly, 
concerning  the  oider  on  board  ship  and  the  relations 
between  the  master,  the  crew,  and  the  passengers; 
foorthly,  concerning  punishment  of  ships  sailing  with- 
out authorisation  under  their  flags. 

§  256.  Although  the  open  sea  is  free,  and  is  not  the  Freedom 
territory  of  any  State,  it  may  nevertheless,  in  its  whole  ^^^sea 
extent,  become  the  theatre  of  war,  since  the  region  *°^  ^"• 
of  war  is  not  only  the  territories  of  the  belligerents, 
bat  likewise  the  open  sea,  provided  that  one  of  the 
belligerents  at  least  is  a  Power  with  a  maritime  &b^.^ 
Men-of-war  of  the  belligerents  may  fight  a  battle  in  any 
part  of  the  open  sea  where  they  meet,  and  they  may 
capture  all  enemy  merchantmen  they  meet  on  the 
open  sea.     And,  further,  the  jurisdiction  and  police  of 
the  belligerents  become,  through  the  outbreak  of  war, 
in  so  far  extended  over  vessels  of  other  States,  that 
belligerent   men-of-war   may  now   visit,  search,  and 
capture  neutral  merchantmen  for  breach  of  blockade, 
contraband,  and  the  like. 

However,  certain  parts  of  the  open  sea  can  become 
neutralised,  and  thereby  be  excluded  from  the  region 
of  war.  Thus  the  Black  Sea  became  neutralised  in 
1856  through  Article  11  of  the  Peace  Treaty  of  Paris 

'  Conoerning  the  diBtliiotion  betveen  theatre  and  region  of  war,  lee 
below,  vol.  ii.  §)70. 

VOL.  I.  2d 
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stipulating :    '  La  Mer  Noire  est  neutralist :   ouverte 
k  la  marine  marchande  de  toutes  les  nations,  ses  eaux 
et  ses  ports  sont  f ormellement  et  k  perp6tuit^  interdits 
au  pavilion  de  guerre,  soit  des  puissances  riveraines, 
soit  de  toute  autre  puissance/    Yet  this  neutralisation 
of  the  Black  Sea  was  abolished  ^  in  1871  by  Article  1 
of  the  Treaty  of  London,  and  no  other  part  of  the  open 
sea  is  at  present  neutralised. 
Naviga-       §  257.  The  freedom  of  the  open  sea  involves  perfect 
o2^.*°^   freedom  of  navigation  for  vessels  of  all  nations,  whether 
Tn^^    men-of-war,  other  public  vessels,  or  merchantmen.    It 
c^n  Sea.  iuvolvcs,  further,  absence  of  compulsory  maritime  cere- 
monials on  the  open  sea.     According  to  the  Law  of 
Nations,  no  rights  whatever  of  salute  exist  between 
vessels  meeting  on  the  open  sea.    All  so-called  man- 
time  ceremonials  on  the  open  sea  ^  are  a  matter,  either 
of  courtesy  and  usage,  or  of  special  conventions  and 
Municipal  Laws  of  those  States  under  whose  flags  vessels 
sail.    In  particular,  no  State  has  any  right  to  require 
a  salute  from  foreign  merchantmen  for  its  men-of-war.^ 
The  freedom  of  the  open  sea  involves  likewise  freedom 
of  inoflensive  passage  ^  through  the  maritime  belt  for 
merchantmen  of  all  nations,  and  also  for  men-of-war 
of  all  nations,  in  so  far  as  the  part  of  the  maritime  belt 
concerned  forms  a  part  of  the  highways  for  international 
traffic.    Without  such  freedom  of  passage,  navigation 
on  the  open  sea  by  vessels  of  all  nations  would  be  a 
physical  impossibility. 
Claim  of       §  268.  Siucc  uo  State  can  exercise  protection  over 
^^^  vessels  that  do  not  sail  under  its  flag,  and  since  eveiy 
^^*       vessel  must,  in  the  interest  of  the  order  and  safety  of 
the  open  sea,  sail  under  the  flag  of  a  State,  the  question 

^  See  above,  §  181.  merohantmen  to  show  tbeir  flags  has 

*  Bat  not  within  the  maritime  belt  nothing  to  do  with  oeremoni&Is,  bat 
or  other  territorial  waters.  See  with  the  supervision  of  the  open  se* 
above,  §§  122  and  187.  in  the  interest  of  its  safely.    See 

*  That   men-of-war   oan   on    the  below,  §  266. 

open    sea    ask    suspicious    foreign  *  See  above,  §  188. 
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was  discussed  before  the  World  War,  whether,  not  only 
maritime  States,  but  also  States  with  no  sea-coasts 
could  claim  a  maritime  flag.  At  that  time  no  State 
without  a  seaboard  actually  had  a  maritime  flag,  and 
all  vessels  belonging  to  its  subjects  sailed  under  the  flag 
of  a  maritime  Siiate.  The  question  was  discussed,  in 
particular,  in  Switzerland.  In  1864,  1874,  1889  and 
1891,  Swiss  merchants  in  foreign  ports  applied  to  the 
Swiss  Bimdesrath  for  permission  for  their  vessels 
to  sail  under  the  Swiss  flag ;  but  the  Swiss  Govern- 
ment refused  to  have  a  maritime  flag,^  though  it 
had  no  doubt  that  it  had  a  claim  to  such  flag,  because  it 
was  aware  of  the  difficulties  arising  from  the  fact  that, 
as  Switzerland  had  no  seaports  of  her  own,  vessels  sail- 
ing under  her  flag  would  in  many  points  have  to  depend 
upon  the  goodwill  of  the  maritime  Powers.^ 

The  author  did  not  doubt  that  the  freedom  of 
the  open  sea  involved  a  claim  of  any  State  to  a 
maritime  flag;^  and  since  the  World  War,  by  the 
Treaties  of  Peace,  ^  the  High  Contracting  Parties  have 
agreed  to  recognise  the  flag  flown  by  the  vessels  of 
an  Allied  or  Associated  Power  having  no  sea-coast, 
but  registered  at  a  place  within  its  territory  serving 
as  a  port  of  registry. 

Such  States  as  have  a  maritime  flag  as  a  rule  have 
a  war  flag  different  from  their  commercial  flag ;  some 
States,  however,  have  one  and  the  same  flag  for  both 
their  navy  and  their  mercantile  marine.  But  it  must 
be  mentioned  that  a  State  can  by  an  international 
convention  be  restricted  to  a  mercantile  flag  only,  such 
State  being  prevented  from  having  a  navy.    This  was 

^  See  Httber,  Die  rechtliehen  Ver-  thoroughly    by     Huber,     op.    cU,, 

hdUnisweinerSchweizeriachenMeenM-  pp.  5-21. 

tchiffahri   vnier    Sehweizer    Flaggt  *  See  Huber,  op,   dl,,  pp.   5-11, 

(1918),  pp.  3-5.  who  agreed,  and  Weatlake,  i.  p.  169, 

*  The    question    is   discussed  by  who  dissented. 

Oftlvo,  i  §  427 ;  Twiss,  i.  §§  197  and  ^  e,g.  Treaty  of  Peaoe  with  Ger- 

198 ;    Weetlake,    i.    p.    109 ;    and  many.  Article  273. 
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foimerly  the  position  of  Montenegro^  accoiding  to 
Article  29  of  the  Treaty  of  Berlin  of  1878. 

The  Dominions  of  Canada,  Australia,  and  New  Zealand 
have  a  maritime  flag  which  is  a  modification  of  the 
British  flag.^ 
Rationale  §  259.  Grotius  and  many  Wt3|^  who  follow '  him 
F^om  establish  two  facts  as  the  reason  for  the  freedom  of  the 
o^Betk  ^P^^  ®^'  ^^®y  maintain,  first,  that  a  part  of  the 
open  sea  could  not  be  effectively  occupied  by  a  navy, 
and  could  not  therefore  be  brought  under  the  actual 
sway  of  any  State ;  secondly,  that  nature  does  not  give 
a  right  to  anybody  to  appropriate  such  things  as  may 
inoffensively  be  used  by  everybody  and  are  inexhaustible, 
and,  therefore,  sufficient  for  all.^  The  last  argument 
has  nowadays  hardly  any  value,  especially  for  those 
who  have  freed  tihemselves  from  the  fanciful  rules  of  the 
so-called  Law  of  Nature.  And  the  first  argument  is 
now  without  basis  in  face  of  the  development  of  the 
modem  navies,  since  the  number  of  public  vessels  which 
the  different  States  possess  at  present  would  enable 
many  a  State  to  occupy  effectively  one  part  or  another 
of  the  open  sea.  The  real  reason  for  the  freedom  of 
the  open  sea  is  represented  in  the  motive  which  led  to 
the  attack  against  maritime  sovereignty,  and  in  the 
purpose  for  which  such  attack  was  made — ^namely,  the 
freedom  of  communication,  and  especially  commerce, 
between  the  States  which  are  severed  by  the  sea.  The 
sea  being  an  international  highway  which  connects 
distant  lands,  it  is  the  common  conviction  that  it  should 
not  be  under  the  sway  of  any  State  whatever.    It  is  in 

^  See  above,  §  127,  but  it  was  waters  were  no  longer  oloeed  to  men* 

doubtful    before    the    World    War  of -war   of  all  nations.     See  S,0.t 

whether  this  restriction  was  still  in  xvii.  (1910),  pp.  173-176. 

existenoe,  sinoe  Artiole  29  was,  after  *  See  above,  §  94a,  and  fiwart  io 

the  annexation  of  Bosnia  and  Herze-  A.J.,  vii.  (1914),  pp.  780-783. 

ffovina  by  Austria  in  1908,  modified  *  See,  for  instanoe,  Twiss,  L  S  172, 

by  the  Powers,  so  that  the  port  of  and  Westlake,  i.  ^.  100. 

Antivari  and  the  other  Montenegrin  *  See  Grotios,  ii.  o.  2,  §  3. 
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the  interest  of  free  intercouise  ^  between  the  States  that 
the  principle  of  the  freedom  of  the  open  sea  has  become 
univeisally  recognised  and  will  always  be  upheld.^ 


IV 
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Vattel,  ii.  §  80— HaU,  S  4&-W68ilake,  i.  pp.  170-180— Lftimooe,  §  lOO- 
Halleok,  p.  438— Taylor,  S$  262-267— Walker,  §  20— Hershey,  Nob.  207- 
210— Wheaton,  |  106— Moore,  ii.  SS  909-810— BluntoohU,  S§  817-852— 
He£Fter,  |§  78-80— Stoerk  in  Hclttendorff,  ii.  pp.  518-550— Lisxt,  8  26— 
Bonfila,  Noe.  578-580,  597-613— Despagnet,  Nob.  422-430— M^rignhao, 
ii  pp.  536-553— Pradier-FodM,  v.  Nos.  2376-2470— Rivier,  i.  §  18— 
Nys,  ii.  pp.  178-215— GalYo»  i.  81  385-473— Fiora,  ii.  Noe.  730-742,  and 
Code,  Nos.  1006-1032— Martens,  ii.  88  55-5&-PereU,  8  12— Testa,  pp. 
98-112— Ortolan,  DipUmuUie  de  la  J/«f  (1856),  i.  254-325— HaU,  Foreign 
Powers  omd  Juritdietum  qfthe  Briiish  Cfrown  (1894),  88  106-100. 

§260.  Jurisdiction  on  the  open  sea  is  in  the  main  JoriMiic- 
connected  with  the  maritime  flag  under  which  vessels  ^:S^n 
sail.    This  is  the  consequence  of  the  fact  stated  above  '  ^Sniy 
that  a  certain  legal  order  is  created  on  the  open  sea  oonneoted 
through  the  co-operation  of  rules  of  the  Law  of  Nations  Flag, 
with  rules  of  the  Municipal  Laws  of  such  States  as 
possess  a  maritime  flag.    But  two  points  must  be  em- 
phasised.   The  one  is  that  this  jurisdiction  is  not  juris- 
diction over  the  open  sea  as  such,  but  only  over  vessels, 
persons,  and  goods  on  the  open  sea.     And  the  other 
is  that  jurisdiction  on  the  open  sea  is,  although  mainly, 
not  exclusively  connected  with  the  fliag  under  which 
vessels  sail,  because  men-of-war  of  all  nations  have,  as 
will  be  seen,^  certain  powers  over  merchantmen  of 
all  nations.    The  points  which  must  therefore  be  here 
discussed  singly  are :  the  claim  of  vessels  to  sail  under 

^  See  above,  8  142.  certain  Ff  rta  of  the  onen  Bea.     See 

'  Connected  with  the  reason  for  Pradier-Fod6r6,    ii.    Nos.    881-885, 

the  freedom  of  the  open  sea  is  the  where    this    point    is    exhaustively 

merely  theoretioal  question  whether  discussed. 

the  vessels  of  a  State  could,  through  t  g^  above  8  255 

ui  international  treaty,  be  prevented  ' 

from  navigating  on  the  whole  or  on  *  See  below,  %  266. 
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a  certain  flag,  ship  papers,  the  names  of  vessels,  the 

connection  of  vessels  with  the  territory  of  the  flag 

State,  the  safety  of  traffic  on  the  open  sea,  the  powers 

of  men-of-war  over  merchantmen  of  all  nations,  and, 

lastly,  shipwreck. 

Claim  of       §  261.  The  Law  of  Nations  does  not  include  any 

mUander  ^^  regarding  the  claim  of  vessels  to  sail  under  a  certain 

a  oertain  niaritime  flag,  but  imposes  the  duty  upon  every  State 

having  a  maritime  flag  to  stipulate  by  its  own  Municipal 

Laws  the  conditions  to  be  fulfilled  by  those  vessels  which 

wish  to  sail  under  its  flag.    In  the  interest  of  order  on 

the  open  sea,  a  vessel  not  sailing  under  the  maritime 

flag  of  a  State  enjoys  no  protection  whatever,  for  the 

freedom  of  navigation  on  the  open  sea  is  freedom  for 

such  vessels  only  as  sail  under  the  flag  of  a  State.    But 

a  State  is  absolutely  independent  in  framing  the  rules 

concerning  the  claim  of  vessels  to  its  flag.     It  can  in 

particular  authorise  such  vessels  to  sail  under  its  flag 

as  are  the  property  of  foreign  subjects ;  but  such  foreign 

vessels  sailing  under  its  flag  faU  thereby  under  its  juris- 

diction.    The  different  States  have  made  different  rules 

concerning  the  sailing  of  vessels  under  their  flags.i  Some, 

as  Great  Britain  *  and  Germany,^  allow  only  such  vessels 

to  sail  under  their  flags  as  are  the  exclusive  property  of 

their  citizens  or  of  corporations  established  on  their 

territory.    Others,  as  Argentina,  allow  vessels  which 

are  the  property  of  foreigners.    Others  again,  as  France,^ 

allow  vessels  which  are  only  in  part  the  property  of 

French  citizens.* 


^  See  Calvo,  i.  §§  393-423,  where 
the  respeotive  Municipal  Laws  of 
most  oountries  are  given. 

'  See  §  1  of  the  Merchant 
Shipping  Act,  1894  (57  &  58 
Vict.  c.  60].  and  §§  51  and  80  of 
the  Merchant  Shipping  Act,  1906 
(6  Bdw.  vn.  0.  48). 

*  At  any  rate,  before  the  World 
War. 


^  The  Institute  of  International 
Law  adopted,  at  its  meeting  at 
Venice — see  Annuaire,  xv,  (1896), 
p.  201— in  1896,  a  body  of  ten 
rules  concerning  the  sailing  (^ 
merchantmen  under  the  maritinio 
flag  of  a  State  under  the  heading: 
'Ragles  relatives  &  rUssae  du 
Pavilion  national  pour  lea  Navires 
de  Commeroe.' 
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But  no  State  can  allow  a  vessel  to  sail  under  its  flag 
which  already,  sails  under  the  flag  of  another  State. 
A  vessel  sailing  under  the  flags  of  two  different  States, 
like  a  vessel  not  sailing  under  the  flag  of  any  State,  does 
not  enjoy  any  protection  whatever.  Nor  is  protection 
enjoyed  by  a  vessel  sailing  under  the  flag  of  a  State 
which  has  no  maritime  flag.^  Vessels  belonging  to 
subjects  of  such  a  State  must  obtain  authority  to  sail 
under  the  flag  of  another  State,  if  they  wish  to  enjoy 
protection  on  the  open  sea.  ^  And  any  vessel,  although  the 
property  of  foreigners,  which  sails  without  authority  under 
the  flag  of  a  State,  may  be  captured  by  the  men-of-war 
of  such  State,  prosecuted,  pumshed,  and  confiscated.^ 

§  262.  All  States  with  a  maritime  flag  are  by  the  Ship 
Law  of  Nations  obliged  to  make  private  vessels  sailing  ^•p~'- 
under  their  flags  carry  on  board  so-called  ship  papers, 
which  serve  the  purpose  of  identification  on  the  open 
sea.  But  neither  the  number,  nor  the  kind,  of  such 
papers  is  prescribed  by  International  Law,  and  tihe 
Municipal  Laws  of  the  diflerent  States  difler  much  on 
this  subject.'  They  do,  however,  agree  to  the  following 
papers : 

(1)  An  official  voucher  authorising  the  vessel  to  sail 
under  its  flag.  This  voucher  consists  of  a  Certificate  of 
Begigtrify  in  case  the  flag  State  possesses,  like  Great 
Britain  and  Germany  for  instance,  ^  register  of  ite  mer- 
cantile  marme;  in  other  cases  the  voucher  consists 
of  a  PassjHjrtj  Sea-letter,  Seorbriefy  or  of  some  other 
document  serving  the  purpose  of  showing  the  vessel's 
nationality. 

(2)  The  Muster  RoU. — ^This  is  a  list  of  all  the  members 
of  the  crew,  their  nationaUty,  and  the  like. 

^  But  ne  abore,  §  258.  *  See  HoUand,  ManiuU  of  Naval 

*  See  the  oaee  of  The  Steamihip  Prize  Law,  §§   178-194,   where  the 

Maori  King,  [1909]  A.C.  662,  and  §§  papers    required   by    the   different 

09  and  76  of  the  Merchant  Shipping  niaritime  States  are  enumerated. 
Aot,  1894  (57  &  58  Viot.  o.  60). 
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(3)  The  Log  Book. — ^This  is  a  full  record  of  the  voyage, 
with  all  nautical  details. 

(4)  The  Manifest  of  Cargo. — ^This  is  a  list  of  the  cargo 
of  a  vessel,  with  details  concerning  the  number  and  the 
marking  of  each  package,  the  names  of  the  shippers 
and  the  consignees,  and  the  like. 

(5)  The  Bills  of  Lading. — ^These  are  duplicates  of 
the  documents  which  the  master  of  the  vessel  hands 
over  to  the  shipper  of  the  goods  on  shipment. 

(6)  If  the  vessel  is  chartered,  the  Charter  Party, 
This  is  the  contract  between  the  owner  of  the  ship, 
who  lets  it  wholly  or  in  part,  and  the  charterer,  who 
hires  it. 

Names  of  §  263.  Every  State  must  register  the  names  of  all 
VMeis.  ^j^yo^  vessels  sailing  under  its  flag,  and  it  must  make 
them  beta  iheii  names  visibly,  so  that  every  vessel  may 
be  identified  from  a  distance.  No  vessel  must  be 
allowed  to  change  her  name  without  permission  and 
fresh  registration.^ 
Terri-  §  264.  It  is  a  customary  rule  of  the  Law  of  Nations 

oSiuty  of  *^**  men-of-war  and  other  public  vessels  of  any  State 
Vearo^n  are,  whilst  on  the  open  sea  as  well  as  in  foreign  terri- 
Sea.  tonal  waters,  in  every  point  considered  as  though  they 
were  floating  parts  of  their  home  States.^  Private 
vessels  are  only  considered  as  though  they  were  floating 
portions  of  the  flag  State  in  so  far  as  they  remain  whilst 
on  the  open  sea  in  principle  under  the  exclusive  juris- 
diction of  the  flag  State.  Thus  the  birth  of  a  child,^  a 
will  or  business  contract  made,  or  a  crime  ^  committed 
on  board  ship,  and  the  like,  are  considered  as  happening 
on  the  territory,  and  therefore  under  the  territorial 

^  Afl  regards  Great  Britain,   see  '  ]l£ar$haU  v.  JHurgalroyd,  (1870) 

§§    47    and    48    of    the    Merchant  L.R.   6  Q.B.  31 ;    and  the  British 

Shipping    Act,    1894,    and    §§    60  Nationality   and    Status   of  Aliens 

and  53  of  the  Merchant  Shipping  Act,  1914(4A;50eo.  v.c.l7),§l(l)«. 

Act,  1906.  «  See  Jordan  in  JB./.,  2Dd  Ser.  z. 

'  See  above,   |  172,   and  below,  (1908),  pp.  341-362  and  481-500 ;  aod 

§§  447-451.  R,  V.  Ledey,  (1860)  BeU  220. 
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supremacy  of  the  flag^  State.  But  although  they 
appear  in  this  respect  as  tibough  they  were,  private 
vessels  are  in  fact  not  floating  portions  of  the  flag 
State.  For  in  time  of  war  belligerent  men-of-war 
can  visit,  search,  and  capture  neutral  private  vessels 
on  the  open  sea  for  breach  of  blockade,  contraband, 
and  the  like,  and  in  time  of  peace  men-of-war  of  all 
nations  have  certain  powers'  over  merchantmen  of 
all  nations. 

§  265.  Until  1910  no  rules  of  the  Lawof  Nations  existed  Safety  of 
for  the  purpose  of  preventing  collisions,  saving  hves^*^^^ 
after  collisions,  and  the  like ;  but  every  State  possessing  Sea. 
a  maritime  flag  had  enacted  laws  concerning  signalling, 
piloting,  courses,  collisions,  and  the  like,  which  were 
applicable  to  vessels  sailing  under  its  flag  on  the  open 
sea.  Although  every  State  could  then  legislate  on 
these  matters  independently,  there  was  a  tendency 
during  the  second  half  of  the  nineteenth  century  to 
follow  the  lead  given  by  Great  Britain  in  tibe  Merchant 
Shipping  Amendment  Act  of  1862,  with  its  '  Regula- 
tions for  preventing  Collisions  at  Sea,'  and  the  Merchant 
Shipping  Acts  of  1873  and  1894.  Moreover,  the  Cowr 
mercial  Code  of  Signdls  for  the  Use  of  all  Nations, 
published  by  Great  Britain  in  1857,  was  adopted  by 
all  maritime  States.  In  1889  a  conference  of  eighteen 
maritime  States  took  place  at  Washington,  which 
recommended  a  body  of  rules  for  preventing  collisions 
at  sea  to  be  adopted  by  each  State,^  and  a  revision  of 
the  Code  of  Sigruds.  These  regulations  were  revised  in 
1890  in  England,  and,^  after  some  direct  negotiations 
between  the  Governments,  most  maritime  States  made 

*  Sinoe,      however,      individuals  '  See  below,  §  266.    The  queBtion 

Abroad  remain   under   the  personal  of  the  territoriality  of  vessels  is  ably 

supiemaoy    of    their    home    State,  disoussed  by  Hall,  §§  76-79. 

nothing  can  prevent  a  State  from  '  See  Martens,  N.R.O.^  2nd  Ser. 

legislating   as   regards  such   of   its  '^- P*  ^^^' 

citizens  as  sail  on  the  open  sea  on  *  See  Martens,  N,RM.,  2nd  Ser. 

board  a  foreign  vessel.  xxii.  p.  113. 
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corresponding  regulations.  A  new  and  revised  edition 
of  the  Intematiofud  Code  of  Signals  was  published 
by  the  British  Board  of  Trade,  in  conformity  with 
arrangements  with  other  maritime  Powers,  in  1900, 
and  was  in  general  use  ^  before  the  World  War.  Early 
in  1920,  a  committee  was  appointed  by  the  British 
Government  to  prepare  a  new  version. 

But  whereas  befdre  1910  there  were  no  rules  of  Inter- 
national Law  on  these  matters,  in  that  year,  at  a  con- 
ference held  at  Brussels,  to  which  all  the  maritime  States 
of  Europe,  the  United  States  of  America,  and  most  of 
the  South  American  States  sent  representatives,  two 
conventions  were  signed  on  September  23,  one  'for 
the  unification  of  certain  rules  of  law  with  respect  to 
collisions  between  vessels,'  and  the  other  '  for  the  uni- 
fication of  certain  rules  of  law  respecting  assistance  and 
salvage  at  sea/  ^  To  carry  out  these  two  conventioos 
the  Maritime  Conventions  Act'  was  passed  in  1911. 
Moreover,  as  a  result  of  the  disaster  to  the  liner  Titanic, 
an  international  conference  met  in  London  in  1913  to 
draw  up  a  convention  for  the  safety  of  life  at  sea. 
The  convention  was  signed  on  January  20,  1914,  was 
to  be  ratified  not  later  than  the  end  of  that  year,  and 
to  come  into  operation  on  July  1, 1915.  But  owing  to 
the  World  War  no  further  steps  were  taken  with  regaid 
to  it,  and  the  coming  into  force  of  the  Merchant  Ship- 
ping (Convention)  Act,  1914,^  which  was  passed  in 
Great  Britain  to  give  effect  to  the  convention,  has,  in 
consequence,  been  postponed  from  time  to  time.^ 

^  This  matter  of  oollision  at  sea,  *  1  &  2  Qeo.  v.  o.  57.    As  to  the 

as  it  stood  in  1899,  is  exhaustiyely  seoond    of    these    oonventioiis,    see 

treated  by  Prien,  Der  ZvMommeMtoM  below,  §  271. 

wn  Schijm  nach  den  Oeeeiten  de9  *4A5G«ivil60     The  ood- 

ErdbaiU  (2nd  ed.    1899).     See  also  ^T  *  r  ™-.I;  ^  ^'   u^i   ?^ 

'^.%£:'Na.^iK0d.M58,      'iii- U^  PP.  758-768. 

Treaty  Ser.  (1913),  No.  4 ;  Martens,  *  London   OauUe,    Deoember   9, 

N,B,0,,  8rd  Ser.  viL  p.  711.  1919. 
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But  although  certain  roles  of  law  which  are  to  be 
applied  in  actions  relating  to  collisions  at  sea  have 
been  settled  by  tibe  first  oi  the  conventions  just  men- 
tioned/ the  question  as  to  what  courts  have  jurisdic- 
tion in  such  actions  is  not  at  all  settled.^  ^Diat  the 
damaged  innocent  vessel  can  bring  an  action  against  the 
guilty  ship  in  the  courts  of  the  latter's  flag  State  is 
beyond  doubt,  since  jurisdiction  on  the  open  sea  follows 
the  flag.  If  the  rule  that  all  vesseb  while  on  the  open 
sea  are  considered  imder  the  sway  of  their  flag  State 
were  one  without  exception,  no  other  State  could  claim 
jurisdiction  in  cases  of  collision.  But  in  fact  mari- 
time States'  do  claim  jurisdiction  over  vessels  flying 
other  flags,  though  their  practice  is  not  uniform.  Thus, 
for  instance,  France  ^  claims  jurisdiction  if  the  damaged 
ship  is  French,  although  the  guilty  ship  may  be 
foreign,  and  also  if  both  ships  are  foreign  in  case  both 
consent,  or  for  urgent  measures  having  a  provisional 
character,  or  in  case  France  is  a  place  of  payment. 
Thus,  further,  Italy  ^  claims  jurisdiction,  even  if  both 
ships  are  foreign,  in  case  an  Italian  port  is  the  port 
nearest  to  the  collision,  or  in  case  the  damaged  ship 
was  forced  by  the  collision  to  remain  in  an  Italian  port. 
Great  Britain  goes  farthest,  for  the  Admiralty  Court 
claims  jurisdiction  provided  tihe  guilty  ship  is  in  a 
British  port  at  the  time  the  action  for  damages  is 
brought,  even  if  the  collision  took  place  between  two 


^  Both  the  BniBsels  CdDTentions  of 
1910  are  in  the  list  of  multilateral 
treaties  of  an  eoonomio  or  technioal 
eharaoter  which,  aooording  to  Article 
282  of  the  Treaty  of  Peace  with 
Germany,  '  shall  alone  be  applied  as 
between  Qermany  and  those  of  the 
Allied  and  Associated  Powers  party 
Uiereto.'     See  below,  |  6Slb, 

*  See  PhiUimore,  iv.  §  815  ;  CtAvo, 
i.  S  444;  Pradier-Fod^6,  v.  Nos. 
'QXI^TanA ;  Bar,  PrivaUlnlerwUiefnal 
Low  {2od  ed.  translated  by  OiUespie), 
pp.  790  and  928 ;  Dioey,  Oof^^  ^f 


Laws  (2nd  ed.),  pp.  8S0-652and  790 ; 
Foote,  Private  ItUemational  Jwru- 
prudence  (3rd  ed.),  pp.  486  and  495 ; 
Westlake,  PrivcUe  InUmatumal  Law 
(4th  ed.),  pp.  266-269;  Marsden, 
The  Law  o/CoUiMtant  <U8ea{^th  ed. 
1910) ;  Williams  and  Bruce,  Treattm 
on  the  Jurisdiction  qf  ISna^ith  CkmrU 
fit  Admiralty  Actions  (3id  ed.  1902) ; 
Halsbary,  The  Laws  qf  Bngkmd: 
CoUisicns,  vol.  xzri.  p.  859. 

'  See  above,  §  146. 

«  8eePradier-FodM,v.No.286S. 

6  a^  T».^«-... FodAr*,  Y.  No.  2364. 
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foreign  ships  on  the  high  seas.^     The  court  justifies 

this  extended  claim  of  jurisdiction^  by  maintAininj 

that  colhsion  is  a  matter  C(mimvm8  jwriSi  and  can 

therefore  be  adjudicated  upon  by  the  courts'  of  al 

maritime  States.^ 

Powers  of     §  266.  Although  the  freedom  of  the  open  sea,  and 

w!^  oYor  ^^6  f^^  ^^  vessels  on  the  open  sea  remain  undei 

^tmen  *^^  jurisdiction  of  the  flag  State,  exclude,  as  a  rule,  the 

of  all       exercise  of  the  autibority  of  any  State  over  foreign 

^  ^^  vessels,  certain  exemptions  exist  in  the  interest  of  all 

maritime  nations.    They  are : 

(1)  Blockade  (mi  CovUrdhanA. — ^In  time  of  war  belli- 
gerents can  blockade,  not  only  enemy  ports  and  terri- 
torial coast  waters,  but  also  parts  of  the  open  sea 
adjoining  those  ports  and  waters,  and  neutral  merchant- 
men attempting  to  break  such  a  blockade  can  be 
confiscated.  And,  further,  in  time  of  war  belligerent 
men-of-war  can  visit,  search,  and  eventually  seize 
neutral  merchantmen  for  carriage  of  contraband,  and 
the  like. 

(2)  Verification  of  Flag. — ^It  is  a  universally  recog- 
nised customary  rule  of  International  Law  that  men-of- 
war  of  all  nations,  in  order  to  maintain  the  safety  of 
the  open  sea  against  piracy,  have  the  power  to  require 
suspicious  private  vessels  on  the  open  sea  to  show  their 
flag.^    But  such   vessels  must   be  suspicious.    Since 


^  Or  even  in  foreign  territorial 
waters.  See  Williams  and  Bruoe, 
op,  cU.,p,1S:  '  The  Admiralty  Court 
from  anoient  times  exercised  juris- 
diction in  cases  of  collision  between 
foreign  vessels  on  the  high  seas ;  and 
since  the  Admiralty  Court  Act,  1861, 
it  has  entertained  suits  for  collision 
between  ships  in  foreign  waters,  and 
between  an  English  and  a  foreign 
ship  in  foreign  waters.* 

"^  The  Johann  Friederieh,  (1838) 
1  W.  Bob.  35  ;  The  Chartered  Mer- 
canliU  Barde  qf  Indian  JJondon,  and 
China   v.    The   Nelherianda  India 


Steam    Naviffoiion    Co.,    (1883)  10 

Q.B.D.  637. 

*  The  praoUce  of  the  United  States 

of  America  coincides  with  that  of 
Qreat  Britain ;  see  the  case  of  Thi 
Belgenland,  (1885)  lU  U.S.  355,  and 
Wharton,  i.  §  26. 

«  The  Institute  of  InteraatioDAl 
Law,  at  its  meeting  at  I<aunftnne  io 
1888,  adopted  two  roles  conoerning 
jurisdiction  in  cases  of  collision ;  ne 
Atmuaire,  z.  (1889),  p.  152. 

•  So-called  'Droit  d*Enqii«to'  w 
•VArifioation  du  Pavilion.'  This 
power   vested    in   men-of-wir  hM 
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a  suspicioiis  vessel  may  stiU  be  a  pirate  although  she 
shows  a  flag,  she  may  further  be  stopped  and  visited  for 
the  purpose  of  inspecting  her  papers  and  thereby  verify- 
ing the  flag.  It  is,  however,  quite  obvious  that  tUs 
power  belonging  to  men-of-war  must  not  be  abused, 
uid  that  the  home  State  is  responsible  for  damages  in 
case  a  man-of-war  stops  and  visits  a  foreign  merchant- 
man without  sufficient  ground  of  suspicion.  The  ri^t 
of  every  State  to  punish  piracy  on  the  open  sea  will 
be  treated  below,  §§  272-280. 

(3)  Sa-caUed  Right  of  Pursuit. — It  is  a  universally 
recognised  customary  rule  that  men-of-war  of  a  littoral 
State  can  pursue  into  the  open  sea,  seize,  and  bring 
hack  into  a  port  for  trial,  any  foreign  merchantman 
l^t  has  vidated  the  law  whilst  in  the  territorial  waters 
of  that  State.  But  such  pursuit  into  tibe  open  sea  is 
permissible  only  if  commenced  while  the  merchantman 
is  still  within  those  territorial  waters  or  has  only  just 
escaped  thence,  and  the  pursuit  must  stop  as  soon  as  the 
merchantman  passes  into  the  maritime  belt  of  another 
State.^ 

(4)  Abuse  of  Flag.^ — ^It  is  another  universally  recog- 

gJTen  oooaflion  to  rnnoh  dispute  and  signatory  Powers  of  the  Oeneral  Aot 

diseonioiiy  but  in  fact  nobody  denies  of  the  Brussels  Conference  of  1S90 

titat  in   case    of    grave    suspicion  stipulated    tliat    their    men-of-war 

it  does  exist.     See  Twiss,  i.  |  19S :  should  have  the  power,  in  certain 

Hall,  §  81;  Fiore,  ii.  Xoe.  782-736 ;  parts  of  the  open  sea  where  slave 

Pocls,  §  17 ;  Taylor,  §  266 ;  BonfiLs,  traffic  still  continued,  to  stop  every 

Ko.  586.  suspect  vessel  under  600  tons.     This 

1  0--  TT- II   g  fi|v  General  Aot  was,  however,  abrogated 

oee  OAU,  8  ou.  j^y  ^  convention  signed  at  8t  Germain 

'  The  four  exceptions  mentioned  on  September  10,   1919.     The  new 

in  the    text   above    ar^   based  on  convention   does    not   contain   any 

nnivemlly     recognised    customary  similar  provision. 

niles  of  the  Law  of  Nations.     It  is,  (2)  In  the  interest  of  the  fisheries 

^  oonrse,  poaaible  for  States  to  enter  in  the  North  Sea,  special  cruisMv  of 

into  treaty  agreemente,  giving   to  the  littoral  Powers  control  all  fishing 

^  men-of-war  of  each  additional  vessels  and  bumboats.    See  below, 

poiren  over  merchantmen  belonging  (i  282  and  283. 

^  the  others  on  the  open  sea.    Under  (8)  In  the  interest  of  Transatlantic 

"^  agreements,  the  following  addi-  telegraph  cables,  men-of-war  of  the 

tiopal  exceptions  may  be  enumerated,  signatory  Powers  of  the  treaty  for 

^hich  are,  however,  not  universal :  the  protection  of  such  cables  have 

U)  In  the  intemt  of   the   inp*  certain  powers  over  merchantmen. 

preiaoQ  of   the   slave   tvade,    the  See  below,  g  287. 
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nised  rule  that  men-of-war  of  every  State  may  seize, 
and  bring  to  a  port  of  their  own  for  punishment,  any 
foreign  vessel  sailing  under  the  flag  of  such  State  with- 
out authority.^    Accordingly,  Great  Britain  has,  by 
section  69  of  the  Merchant  Shipping  Act,  1894,  enacted : 
*  If  a  person  uses  tibe  British  flag  and  assumes  the 
British  national  character  on  board  a  ship  owned  in 
whole  or  in  part  by  any  persons  not  quahfied  to  own  a 
British  ship,  for  the  purpose  of  making  the  ship  appear 
a  British  ship,  the  ship  shall  be  subject  to  forfeiture 
under  this  Act,  unless  the  assumption  has  been  made 
for  the  purpose  of  escaping  capture  by  an  enemy  or  by 
a  foreign  ship  of  war  in  the  exercise  of  some  belligerent 
ri^t/ 
HowVeri-     §  267.  A  man-of-war  which  meets  a  suspicious  mer- 
j5^?^  ^^  chantman  not  showing  her  colours  and  wishes  .to  verify 
effected.   them»  hoists  her  own  flag,  and  fires  a  blank  cartridge. 
This  is  a  signal  for  the  other  vessel  to  hoist  her  fl^^  in 
reply.    If  she  takes  no  notice  of  the  signal,  the  man-of- 
war  fires  a  shot  across  her  bows.    If  the  suspicious  vessel, 
in  spite  of  this  warning,  still  declines  to  hoist  her  flag, 
the  suspicion  becomes  so  grave  that  the  man-of-war 
may  compel  her  to  bring  to  for  the  purpose  of  visiting 
her,  and  thereby  verifying  her  nationaU^. 
How  Visit     §  268.  The  intention  to  visit  may  be  communicated 
leefieoted.  ^  ^  merchantman  either  by  hailing,  or  by  the  *  in- 
forming gun ' — ^that  is,  by  firing  either  one  or  two  blank 
cartridges.    If  the  vessel  takes  no  notice  of  this  com- 
munication, a  shot  may  be  fired  across  her  bows  as  a 
signal  to  bring  to,  and,  if  this  also  has  no  eflect,  force 
may  be  resorted  to.    After  the  vessel  has  been  brought 
to,  either  an  officer  is  sent  on  board  for  the  purpose  of 
inspecting  her  papers,  or  her  master  is  ordered  to  bring 
his  ship  papers  for  inspection  on  board  tibe  man-of-war. 

^  Except  M  a  nue,  in  time  of  war,  to  escape  capture  by  a  beUigorent 
man-of-war. 


JURISDICTION  ON  THE  OPEN  SEA  431 

If  the  inspection  proves  the  papers  to  be  in  order,  a 
memorandum  of  the  visit  is  made  in  the  log  book,  and 
the  vessel  is  allowed  to  proceed  on  her  course. 

§269.  Search  is  naturally  a  measure  which  visit  How 
must  always  precede.  It  is  because  the  visit  has  given  ^^^.' 
no  satisfaction  that  search  is  instituted.  Search  is 
effected  by  an  officer  and  some  of  the  crew  of  the  man* 
of -war,  the  master  and  crew  of  the  vessel  to  be  searched 
not  being  compelled  to  render  any  assistance  whatever, 
except  to  open  locked  cupboards  and  the  like.  The 
search  must  take  place  in  an  orderly  way,  and  no  damage 
most  be  done  to  the  cargo.  If  the  search  proves  every- 
thing to  be  in  order,  the  searching  party  must  carefufly 
replace  everything  removed,  a  memorandum  of  the 
search  is  to  be  made  in  the  log  book,  and  the  searched 
vessel  is  to  be  allowed  to  proceed  on  her  course. 

§  270.  Arrest  of  a  vessel  takes  place  either  after  visit  How 
and  search  have  shown  her  liable  thereto,  or  after  she  effeotod. 
has  committed  some  act  which  is  sufficient  in  itself  to 
justify  her  seizure.  Arrest  is  effected  through  the  com- 
mander of  the  arresting  man-of-war  appointing  one  of 
her  officers  and  a  part  of  her  crew  to  take  charge  of  the 
aiiested  vessel.  This  officer  is  responsible  for  the  vessel, 
and  for  her  cai^,  which  must  be  kept  safe  and  intact. 
The  arrested  vessel,  either  accompanied  by  the  arresting 
vessel  or  not,  must  be  brought  to  such  harbour  as  is 
determined  by  the  cause  of  the  arrest.  Thus,  neutral 
or  enemy  ships  seized  in  time  of  war  are  always  ^  to  be 
brought  into  a  harbour  of  the  flag  State  of  the  captor. 
And  the  same  is  the  case  in  time  of  peace,  when  a  vessel 
is  seized  because  her  flag  caimot  be  verified,  or  because 
she  was  sailing  under  no  flag  at  all.  On  the  other  hand, 
when  a  fishing  vessel  or  a  bumboat  is  arrested  in  the 
North  Sea,  she  is  always  to  be  brought  into  a  harbour 

^  Sxcwpt  in  the  oMe  of  distnM  or  nnaeaworthineM ;  see  below.  voL  ii. 
S193. 
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of  her  flag  State  and  handed  over  to  the  authorities 
there.^ 
Ship-  §  ^^'  Goods  and  persons  shipwrecked  on  the  open 

^^k.  sea  do  not  thereby  lose  the  protection  of  the  flag  State 
tms  on  of  the  shipwrecked  vessel  Even  before  1910  no  State 
t^<^-  might  recognise  appropriation  by  ite  subjecte  of  aban- 
doned  foreign  vessels  and  other  derelicts  on  the  open 
sea.  But  every  State  could  by  its  Municipal  Law  enact 
that  those  of  its  subjects  who  took  possession  of  aban- 
doned vessels  and  of  shipwrecked  goods  need  not  restore 
them  to  their  owners  without  salvage,^  whether  the 
act  of  taking  possession  occurred  on  the  open  sea  or 
within  its  territorial  waters  and  on  its  shore. 

The  Brussels  Convention  of  1910  '  for  the  unification 
of  certain  rules  of  law  respecting  assistance  and  salvage 
at  sea/  ^  recognises  the  right  to  salvage,  and  contains  a 
uniform  set  of  rules  to  be  applied  by  municipal  courts 
exercising  jurisdiction  in  actions  for  salvage  and  claims 
arising  out  of  assistance  rendered  to  vessels  in  distress. 
Such  modification  in  English  law  as  was  needed  to  give 
efiect  to  its  provisions  was  carried  out  by  the  Maritime 
Conventions  Act  of  1911.^ 

As  regards  vessels  in  distress,^  the  same  Brussels  Con- 
vention contains,  in  Article  11,  a  provision  that  every 
master  is  bound,  so  far  as  he  can  do  so  without  serious 
danger  to  his  vessel,  her  passengers  and  crew,  to  render 
assistance  to  every  person,  even  though  an  enemy, 
found  at  sea  in  danger  of  being  lost.  The  owner  of  the 
vessel,  however,  incurs  no  liability  through  disobedience 
to  this  provision.  Nor  does  it  apply  to  ships  of  war, 
nor  to  government  ships  exclusively  appropriated  to 
the  public  service.^     Most  States,  however,  by  tiieir 

^  See  below,  §§  282  and  288.  MerohAnt  Shipping  Act,  1894. 

*  See  PhiUimore,  iv.  §  816 ;  Dioey,  '  See  above,  §  266. 

Conflict  of  Law9  (2nd  ed.  1908),  p.  *  Wireless     signals     of     distress 

791 ;  and  Halsbury,    The  Laws  of  are    disonsaed    Mow    in    SS   287a, 

Skglamd:  Wreck,  yoL  xzvi.  p.  648.  2876. 

See   also  §§  646   and    665    of   the  'See  Article  14. 
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nranicipal  regoIatioDs,  oider  their  men-of-war  to  render 
assistance  to  any  vessel  found  in  distress  at  sea. 


FIRACT 

HaU,  Si  81-82~W6itUk6,  i.  pp.  181-186— Uwranoe,  i  102— PhiUimon,  i. 
Sf  3M-M1— TwiflB,  i.  8  177  and  ii.  %  103— Halleok,  i.  pp.  470-488— 
Taylor,  H  188-189— Walkttr,  i  21— WhMton,  «  122-124— Moora,  ii. 
B  811-315— Henhey,  Nos.  213-215— Blnntiohli,  «« 343-350— HeflUr, 
8  104— Oar«iB  in  HcUundorf,  ii.  pp.  571-581— Oaroia,  |  58— liast,  i  26 
— UUiiiMiii,  I  104— BonfUa,  Noa.  602-504— DBapagnet,  Noa.  431-433— 
M^rignbao,  iL  pp.  506-511— Pfe«di«r-Fod4r4»T.  Noa.  2491-2615— Riyiar, 
i.  pp.  248-251-Oalyo,  i.  «  485-512— Fiore,  i.  Noa.  494-495,  and  CbeEe, 
Koa.  300-805— Perala,  «  16-17— Teata,  pp.  90-97— OrtoUn,  DipUmaiU 
de  la  Mer  (1866),  i.  pp.  231-25»-«tial,  Der  ToibetUmd  der  PiraterH 
(1906)— «ebart  in  Z.L,  xxri.  (1915),  pp.  8-70. 

§  272«  Piracy,  in  its  original  and  strict  meaning,  is  Coooap- 
eveiy  unauthorised  act  of  violence  committed  by  ap^y. 
private  vessel  on  the  open  sea  against  another  vessel 
with  intent  to  plunder  (animo  furandi).  The  majority 
of  writers  confine  piracy  to  such  acts,  which  indeed  are 
the  normal  cases  of  piracy.  But  there  are  cases  possible 
which  are  not  covered  by  this  narrow  definition,  and 
yet  they  are  treated  in  practice  as  though  they  were 
cases  of  piracy.  Thus,  if  the  members  of  the  crew 
revolt  and  convert  the  ship,  and  the  goods  thereon,  to 
their  own  use,  they  are  considered  to  be  pirates,  although 
they  have  not  committed  an  act  of  violence  against 
another  ship.  Again,  if  unauthorised  acts  of  violence, 
such  as  murder  of  persons  on  board  the  attacked  vessel, 
or  destruction  of  goods  thereon,  are  committed  on  the 
open  sea  without  intent  to  plunder,  such  acts  are  in 
practice  considered  to  be  piratical.  Therefore  several 
writers,^  correctly,  I  think,  oppose  the  usual  definition 

'  Hall,  I  81 ;  Lawnnoa,  i  102|  BluntaahU,  8  348 ;  Liast,  8  26;  Galvo, 
I486. 

VOL.  I.  2  s 
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of  piracy  as  an  act  of  violence  committed  by  a  private 
vessel  against  another  with  intent  to  plunder.  But 
yet  no  unanimity  exists  among  them  concerning  a  fit 
definition  of  piracy,  and  the  matter  is  therefore  very 
controversial.  If  a  definition  is  desired  which  really 
covers  all  such  acts  as  are  in  practice  treated  as  piratical, 
piracy  must  be  defined  as  every  unavthorisei  act  of 
violence  against  persons  or  goods  committed  on  the  open 
sea  either  by  a  private  vessel  against  ano^ier  vessel  or  by 
the  mutinous  crew  or  passengers  against  their  own  vessel.^ 
Before  a  Law  of  Nations  in  the  modem  sense  of  the 
term  was  in  existence,  a  pirate  was  already  considered 
an  outlaw,  a  'hostis  humani  generis.'  According  to 
the  Law  of  Nations  the  act  of  piracy  makes  the  pirate 
lose  the  protection  of  his  home  State,  and  thereby  his 
national  character ;  and  his  vessel,  although  she  may 
formerly  have  possessed  a  claim  to  sail  under  a  certain 
State's  flaff,  loses  such  claim.  Piracy  is  a  so-called 
•  intematio^l  crime '; »  the  pirate  is  considered  the 
enemy  of  every  State,  and  can  be  brought  to  justice 
anywhere. 
Private  §  273.  Private  vessels  only  ^  can  commit  piracy.  A 
Sub^eoto  man-of-war  or  other  public  ship,  as  long  as  she  remains 
of  Piracy,  guch,  is  ucver  a  pirate.  If  she  commits  unjustified  acts 
of  violence,  redress  must  be  asked  from  her  flag  State, 
which  has  to  punish  the  commander,  and  to  pay  damages 
where  required.  But  if  a  man-of-war  or  other  public 
ship  of  a  State  revolts,  and  cruises  the  sea  for  her  own 
purposes,  she  ceases  to  be  a  public  ship,  and  acts  of 
violence  then  committed  by  her  are  indeed  piratical 
acts.  A  privateer  is  not  a  pirate  as  long  as  her  acts  of 
violence  are  confined  to  enemy  vessels,  because  such 
acts  are  authorised  by  the  belligerent  in  whose  services 

^  The  oonoeption  of  piracy  is  dis-  '  See  above,  §  151. 

cussed  in  The  Republic  of  Bclwia  v.  '  Piracy  committed  by  the  muti- 

The  Indemnity  Mutual  Marine  As-  nous  crew  will  be   treated   below, 

iurance  Co.,  [1909]  1  K.B.  785.  §  274. 
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she  is  acting.  And  it  matters  not  that  the  privateer  is 
originally  a  neutral  vessel.^  But  if  a  neutral  vessel 
were  to  take  letters  of  marque  from  both  belligerents, 
she  would  be  considered  a  pirate. 

Doubtful  is  the  case  where  a  privateer,  in  a  civil  war, 
has  received  her  letters  of  marque  from  the  insurgents  ; 
and,  further,  the  case  where,  during  a  civil  war,  men-of- 
war  join  the  insurgents  before  they  have  been  recognised 
as  a  belligerent  Power.  It  is  evident  that  the  legitimate 
Government  will  treat  such  ships  as  pirates ;  but  third 
Powers  ought  not  to  do  so,  as  long  as  these  vessels  do 
not  commit  any  act  of  violence  against  ships  of  these 
third  Powers.  Thus,  in  1873,  when  an  insurrection 
broke  out  in  Spain,  Spanish  men-of-war  stationed  at 
Carthagena  fell  into  the  hands  of  the  insurgents,  and 
the  Spanish  Government  proclaimed  these  vessels 
pirates,  England,  France,  and  Germany  instructed  the 
commanders  of  their  men-of-war  in  the  Mediterranean 
not  to  interfere  as  long  as  these  insurgent  vessels* 
abstained  from  acts  of  violence  against  the  lives  and 
property  of  their  subjects.'  On  the  other  hand,  when 
in  1877  a  revolutionary  outbreak  occurred  at  Callao  in 
Peru  and  the  ironclad  Huascar^  which  had  been  seized 
by  the  insurgents,  put  to  sea,  stopped  British  steamers^ 

'  See  details  regarding  this  oon- 
tnnrersial  point  in  Hall,  %  81.  See 
^  below,  vol.  ii.  §§  83  and  330. 


'  See  Calvo,  i.  »  407-601 ;  Hall, 
$82;  Westlake,i.  pp.  183-186. 

'  Bat  in  the  American  case  of  T%e 
Amhrou  Light  (26  Federal  408 ;  see 
abo  Moore,  ii.  §  332,  p.  1098)  the 
court  did  not  af^ree  with  this.  The 
AnihroteLight  wasabrigantine  which, 
▼ken  on  April  24,  1886,  she  wan 
nghted  by  Commander  Clark  of  the 
U.S.S.  Alliance  in  the  Caribbean  Sea, 
wu  flying  a  strange  flag  showing 
*  red  cross  on  a  white  ground,  but 
she  afterwards  hoisted  the  Colombian 
flftg ;  when  seised  she  was  found  to 
c^ny   sixty    armed    soldiers,    one 


cannon,  and  a  considerable  quantity 
of  ammunition.  She  bore  a  com- 
mission from  Colombian  insurgents, 
and  was  designed  to  assist  in  the 
blockade  of  the  port  of  Carthagena 
by  the  rebels.  Commander  (3ark 
considered  the  vessel  to  be  a  pirate 
and  sent  her  in  for  condemnation. 
The  court  held  that  in  absence  of 
any  recognition  of  the  Colombian 
insurgents  as  a  belligerent  Power  the 
Amhro9e  Light  had  been  lawfully 
seir^  as  a  pirate.  The  vessel  was, 
however,  nevertheless  released  be- 
cause the  American  Secretary  of 
State  had  recognised  by  implication 
a  state  of  war  between  the  insur- 
gents and  the  legitimate  Colombian 
Qovemment. 
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took  a  supply  of  coal  without  payment  from  one  of 
these,  and  f oicibly  took  two  Peravian  officials  from  on 
board  another  where  they  were  passengers,  she  was 
justly  considered  a  pirate  and  was  attacked  by  the 
British  Admiral  de  Horsey,  who  was  in  command  of 
the  British  squadron  in  the  Padfici 

It  must  be  emphasised  that  the  motive  and  the  pur- 
pose of  such  acts  of  violence  do  not  alter  their  piratical 
character,  since  the  intent  to  plunder  {animus  furandij 
is  not  required.  Thus,  for  instance,  if  a  private  neutral 
vessel  without  letters  of  marque  during  war,  out  of 
hatred  of  one  of  the  belligerents,  were  to  attack  and  to 
sink  vessels  of  such  belligerent  without  plundering  at 
all,  she  would  nevertheless  be  considered  as  a  pirate.* 

The  case  must  also  be  mentioned  of  a  privateer  or 
man-of-war  which,  after  the  conclusion  of  peace,  or  the 
termination  of  war  by  subjugation  and  tibe  like,  con- 
tinues to  commit  hostile  'acts.  If  such  vessel  is  not 
cognisant  of  the  fact  that  the  war  has  come  to  an  end, 
she  cannot  be  considered  as  a  pirate.  Thus  the  Con- 
federate cruiser  Shenandoah^  which  in  1865,  for  some 
months  after  the  end  of  the  American  Civil  War,  attacked 
American  vessels,  was  not  considered  a  pirate'  by  the 
British  Government  when  her  commander  gave  her  up 
to  the  port  authorities  at  Liverpool  in  November  1865, 
because  he  asserted  that  he  had  not  known  till  August 
of  the  termination  of  the  war,  and  that  he  had  abstained 
from  hostilities  as  soon  as  he  had  obtained  this  informa- 
tion. 

§  274.  If  the  crew,  or  passengers,  revolt  on  the  open 
sea,  and  convert  the  vessel  and  her  goods  to  their  own 
use,  they  commit  piracy,  whether  the  vessel  is  private 

^  Am  regards    the    oaee    of    the  *  This  statenMiit  is  oocreot  in  qpite 

Argentiiiiaii  veosel  P<fHefka  and  the  of  Artiole  46»  No.  1,  of  the  nimt&ed  ; 

Speniah   veosel   Momezuma^    after-  Deolaration  of  T^ftid^n ;  aee  below,  i 

warde  oalled  Ckapede$t  see  Oalvo,  i.  vol.  ii.  1 410  (1). 

«  002  and  608.  *  See  Uwraooe,  MOS. 
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or  paUic.    But  a  simple  act  of  violence  on  the  part  of  Mntinou 
ciew  or  passengBiB  does  not  constitute  in  itself  the  crime     ^ 


of  piiacy,  not  at  least  as  far  as  International  Law  is  ^i^ 
concerned.  If,  for  instance,  the  crew  were  to  murder  of  Pinoy. 
the  master  on  account  of  his  croelly,  and  afterwards 
earned  on  the  voyage,  they  would  be  murderers,  but 
not  pirates.  They  are  pirates  only  when  the  revolt  is 
diiected,  not  merely  against  the  master,  but  also  against 
the  vessel,  for  the  purpose  of  converting  her  and  her 
goods  to  their  own  use. 

§  275.  The  object  of  piracy  is  any  public  or  private  Objeot  of 
vessel,  or  the  persons  or  the  goods  thereon,  whilst  on  ^^^*^' 
the  open  sea.  In  the  regular  case  of  piracy  the  pirate 
wants  to  make  booty ;  it  is  the  cargo  of  the  attacked 
vessel  which  is  the  centre  of  Ids  interest,  and  he  might 
free  the  vessel  and  the  crew  after  having  appropriated 
the  cargo.  But  he  remains  a  pirate,  whether  he  does  so 
or  whether  he  kills  the  crew  wd  appropriates  the  ship, 
or  sinks  her.  On  the  other  hand,  the  cargo  need  not 
be  the  object  of  his  act  of  violence.  If  he  stops  a  vessel 
and  takes  a  rich  passenger  ofi  with  the  intention  of 
keeping  him  for  the  purpose  of  a  high  ransom,  his  act 
is  piracy:  it  is  likewise  piracy  if  he  stops  a  vessel  merely 
to  kill  a  certain  person  only  on  board,  although  he  may 
afterwards  free  vessel,  crew,  and  cargo*^ 

§  276.  Piracy  is  efiected  by  any  unauthorised  act  of  Pimoy, 
violence,  be  it  direct  application  of  force  or  intimida-  ^Zud. 
tion  through  menace.  The  crew  or  passengers  who, 
for  the  purpose  of  converting  a  vessel  and  her  goods  to 
t'heir  own  use,  force  the  master  through  intimidation 
to  steer  another  course,  conmiit  piracy  as  weU  as  those 
who  murder  the  master  and  steer  the  vessel  themselves. 
And  a  ship  which  forces  another  ship,  by  threatening  to 


.  *  That  a  pomble  obj«ot  of  piraoy  gnilty  of  piracy  belong,  ia  an  inf ar- 
^Bot  only  another  veatel,  bat  alao  enoe  from  the  atatementa  above  in 
^  ▼aiy  ihip  to  whkh  the  peiaona      1 274. 
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sink  her  if  she  should  refuse^  to  deliver  up  her  cargo  or  a 
person  on  board,  commits  piracy  just  as  much  as  the 
ship  which  attacks  another  vessel,  kills  her  crew,  and 
thereby  gets  hold  of  her  cargo  or  a  person  on  board. 

The  act  of  violence  need  not  be  consummated  :  a  mere 
attempt,  such  as  attacking  or  even  chasing  a  vessel  for 
the  purpose  of  attack,  by  itself  comprises  piracy.    On 
the  other  hand,  it  is  doubtful  whether  persons  cruising 
in  armed  vessels  with  the  intention  of  committing  piracies 
are  liable  to  be  treated  as  pirates  before  they  have  com- 
mitted a  single  act  of  violence.^ 
Where         §  277.  Piracy  as  an  '  international  crime '  can  be 
SrS     committed  on  the  open  sea  only.    Piracy  in  territorial 
^T^Li     coast  waters  has  as  Uttle  to  do  with  Intcomational  Law 
"'"*^-     as  other  robberies  within  tiie  territory  of  a  Stete.    Some 
wnters  ^  maintain  that  piracy  need  not  necessarily  be 
coixmiitted  on  the  open  sea,  but  that  it  suffices  that  the 
respective  acts  of  violence  are  committed  by  descent 
from  the  open  sea.      They  maintain,  therefore,  that 
if  '  a  body  of  pirates  land  on  an  island  unappropriated 
by  a  civilised  Power,  and  rob  and  murder  a  trader  who 
may  be  carrying  on  commerce  there  with  the  savage 
inhabitants,  they  are  guilty  of  a  crime  possessing  all 
the  marks  of  commonplace  professional  piracy.'    With 
this  opinion  I  cannot  agree.    Piracy  is,  and  always  has 
been,  a  crime  against  the  safety  of  traffic  on  the  opeD 
sea,  and  therefore  it  cannot  be  committed  anywhere 
else  than  on  the  open  sea. 
juriBdic-       §  278.  A  pirate  and  his  vessel  lose  i'pso  facto  by  an 
Piratoar  *^*  ^^  piracy  the  protection  of  their  flag  State  and  their 
^^j"*®*'  national  character.    Every  maritime  State  has,  by  a 
ment.       customary  rule  of  the  Law  of  Nations,  the  right  to 

^  See     Stephen,     Digest    of    the  no  attempt  to  oommit  a  piratioal  act 

Oriminal  Law,  Article  104.     In  the  had  been  made  by  her. 
ease   of    Tfie   Ambrose  Light  —  see 

aboye,  §  273— the  court  considered  *  Hall,  §  81 ;  Lawrence,  §  102 ; 

the  vessel  to*  be  a  pirate,  although  Westlake,  i.  p.  181. 
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pnnish  pirates.  And  the  vessels  of  all  nations,  whether 
men-of-war,  other  public  vessels,  or  merchantmen,^  can 
on  the  open  sea  ^  chase,  attack,  and  seize  the  pirate, 
and  bring  him  home  for  trial  and  punishment  by  the 
courts  of  their  own  country.^ 

This  punishment  may,  by  the  Law  of  Nations,  be 
capital.  But  it  need  not  be,  the  Municipal  Law  of  the 
different  States  being  competent  to  order  any  less  severe 
punishment.  Nor  does  the  Law  of  Nations  make  it  a 
duty  for  every  maritime  State  to  punish  all  pirates.^ 

In  former  times  it  was  said  to  be  a  customary  rule  of 
International  Law  that  pirates  could  at  once  after  seizure 
be  hanged  or  drowned  by  the  captor.  But  this  cannot 
now  be  upheld,  although  some  writers  assert  that  it  is 
still  the  law.  It  would  seem  that  the  captor  may 
execute  pirates  on  the  spot  only  when  he  is  not  able  to 
bring  them  safely  into  a  port  for  trial ;  but  Municipal 
Law  may,  of  course,  interdict  such  execution. 

§  279.  The  question  as  to  the  property  in  the  seized  Piraia 
piratical  vessels,  and  the  goods  thereon,  has  been  thej^i?*^^ 
subject  of  much  controversy.    During  the  seventeenth  ***^- 
century,  the  practice  of  several  States  conceded  such 
vessel  and  goods  to  the  captor  as  a  premium.    But 
during  the  eighteenth  century,  the  rule  ptr oto  non 
mvtat  dominium  became  more  and  more  recognised. 
Nowadays  the  conviction  would  seem  to  be  general  that 


*  A  few  writera  (C^reis  in 
HcUzmdorf,  ii.  p.  575 ;  Lint,  §  26  ; 
UUmann,  §  104 ;  Stiel,  op,  eit.,  p.  51) 
maintain,  however,  that  men-of-war 
only  have  the  power  to  Beize  the 
pirate. 

*  If  a  pirate  is  chased  on  the  open 
"^  and  flees  into  the  territorial 
maritiiDe  helt,  the  pursners  may 
follow,  attack,  and  arrest  the  pirate 
there;  bat  they  most  give  him  up 
^  the  aathoritiea  of  the  littoral 
State. 

*  That  men-of-war  of  all  nations 
^ve,  with  a  view  to  ensuring  the 
*^rty  of  traffic,  the  power  of  verify- 


ing the  flags  of  suspioioas  merchant- 
men of  all  nations,  has  already  been 
stated  above  (§  266  (2)). 

^  Thus,  according  to  the  Qerman 
Criminal  Code,  piracy  committed  by 
foreigners  against  foreign  vessels 
cannot  be  punished  by  Qerman 
courts  (see  Perels,  §  17).  From 
Article  104  of  Stephen's  Digetit  of 
t?ie  Criminal  Law,  there  seems  to  be 
no  doubt  that,  according  to  Elnglish 
law,  all  pirates  are  liable  to  be 
punished.  See  Stiel,  op.  cit.,  p.  15, 
n.  4,  who  surveys  the  Municipal 
Law  of  many  States  concerning  thin 
point. 
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ship  and  goods  must  be  lestoied  to  their  owneni  and 

may  be  conceded  to  the  captor  only  when  their  real 

ownership  cannot  be  ascertained.    In  the  first  caae, 

however,  a  certain  percentage  of  the  value  is  very  often 

conceded  to  the  captor  as  a  premium  and  an  equivalent 

for  his  expenses  (so-called  droit  de  reoouase).^     Thus, 

according  to  English  law,^  a  salvage  of  12^  per  cent. 

is  to  be  paid  to  the  captor  of  the  pirate. 

Pinoy         §  280.  Piracy,  according  to  the  Law  of  Nations,  which 

STmi^  has  been  defined  above  (§  272),  must  not  be  confounded 

oipaiLaw.  ^^j^  ^j^^  conception  of  piracy  according  to  the  difEeient 

Municipal  Laws.^  The  sevenJ  States  may  confine  them- 
selves to  punishing  as  piracy  fewer  acts  of  violence  than 
those  which  the  Law  of  Nations  defines  as  piracy.  On 
the  other  hand,  they  may  punish  their  own  subjects  as 
pirates  for  a  much  wider  range  of  acts.  Thus,  for  in- 
stance, according  to  the  Criminal  Law  of  England,^ 
every  British  subject  is,  inter  aUa,  deemed  to  be  a  pirate 
who  gives  aid  or  comfort  upon  the  sea  to  the  Sling's 
enemies  during  a  war,  or  who  transports  slaves  on  ^e 
high  seas. 

However,  since  a  State  cannot  enforce  its  Municipal 
Laws  on  the  open  sea  against  others  than  its  own 
subjects,  it  cannot  treat  foreigners  on  the  open  sea  as 
pirates,  uidess  they  are  pirates  according  to  tiie  Law  of 
Nations.  Thus,  when  in  1858,  before  the  abolition  of 
slavery  in  America,  Britishmen-of-war  molested  American 
vessels  suspected  of  carrying  slaves,  the  United  States 
rightly  complained.^ 

*  See  details  regarding  the  ques-  *  See  Oalyo,H  488-482;  Lawveooe, 
Uon  as  to  the  piratioal  vessels  and  8  103 ;  Pradier-Fod4r6»  ▼•  Nos.  2S01 
goods  in  Pradier-FodM,   v.    Nos.       and  2602. 

2496-2499. 

*  See  §  6  of  the  'Act  to  repeal  *  See    Stephen,    D%g€H    qf    thi 


an  Act  of  the  Sixth  Tear  of  King  Orimmal  Law,  Artiolea  104-117. 
George  the  Fourth,  for  enoouxagina 

the     Capture     or    Destraction    ol  *  See  Wharton,  iiL  |  jfi27,  pp.  Iti 

Piratioal  Ships,  etc'  (13  4t  14  Vict  and  148;  Taylor,  |  190;  Moon,  u. 

o.  26).  i  310,  pp.  941-946. 
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iL  o.  2,  i  S-Vftttel,  i  i  289-Hftll,  i  27— Lawr«iioe»  MM  aad  91— 
PhiUiinoTO,  l  H  189-196— Twin,  i.  i  185— Taylor,  H  249-3S0— Whwion, 
iii.  K  m)-906— Wbaaton,  H  187-171— Mooro,  i.  «  189178— Blnntoohli, 
|a07-Stoerk  in  HoUtmtdorf,  ii.  pp.  0O4-5O7-Ckreis»  888— Uast,  186 
— UUmann,  i  108— Bonfflt,  Noc' 681-688, 696— DMpftgnet,  Noc  411-418 
— M^rignhM,  u.  p.  681— PndierFod4r4,  v.  Nos.  8446-8468— BiTier,  L 
pp.  948-844— Nys,  ii.  pp.  806-909-OaTO,  i.  H  867-884— Fioro,  ii.  Noc 
728-729,  mm!  CotU,  Noc  1000-1004— llftrtMM,  i  i  98— Perali,  1 90— HftU, 
Foreign  Pimen  emd  Jurudietion  (1894),  §  107— Ikvid,  La  PSehe  mari- 
tkm€  am  Pomi  de  Vy€  miterHaiicmcU  {\9inh-V^ 
8ea9  (1911K  pp.  67-684. 

§281.  Whereas  the  fisheries  in  the  territorial  man- FiiiwriM 
time  belt  can  bo  reserved  by  the  littoral  State  for  its  opmSM 
own  subjects,  it  is  an  inference  from  the  freedom  of  the  ^^^^ 
open  sea  that  the  fisheries  thereon  are  open  ^  to  vessels 


*  DMUDttrk,  lalently,  by  flahing 
regolatiana  of  1872,  dropped  her 
dtta  to  an  enaUxudy  right  of 
fiiheriM  within  twenty  milea  of  the 
eoart  of  loeUnd;  see  Hall,  8  40. 
Kuria  promulgated,  in  1911,  a 
rtfttute  forbidding  the  flaheriee  to 
foreign  ▼eaeeli  within  twelve  milee 
of  the  shore  of  the  White  Sea,  but 
the  Powen  protested  acninst  this 
eociosohment  upon  the  freedom  of 
the  open  se*. 

A  ease  of  a  partionlar  kind  wonld 
nem  to  be  ue  pearl  fishery  off 
Ceykm,  whioh  eztMids  to  a  dii^anoe 
of  twenty  miles  from  the  shore, 
^  for  which  regulations  exist 
whidi  are  enforced  a^kinst  forugn 
M  weU  as  British  snbjects.  The 
claim  on  which  these  regulations 
ue  based  is  one  'to  the  iftoduots 
of  certain  sobmerged  portions  of 
luid  whioh  haye  bmn  treated  from 
tine  immemorial  by  the  saccesslye 
nkrs  of  the  island  as  sabjeot  of 
property  and  jnrisdioticnL'  See  Hall, 
foreign  Pcwer$  and  JurMietum 
(1891),  p.  243,  n.  1.  See  also  West- 
Itke,  L  p.  190,  who  says:  'The 
ttse  of  the  pearl  fishc^  is  peculiar, 
the  pearls  being  obtained  nom  the 
>eft  bottom  by  divers,  so  that  it  baa 


a  physical  connection  with  the 
stable  element  of  the  locality  whioh 
is  wanting  to  the  pursuit  of  fish 
swimming  in  the  water.  When 
carried  on  under  State  protection,  as 
that  off  the  British  island  of  Ceylon, 
or  that  in  the  Persian  Gulf  which  is 
protected  by  British  ships  in  pursu- 
ance of  treaties  with  certain  chiefs 
of  the  Arabian  mainland,  it  may  be 
regarded  as  an  occupation  of  the  bed 
of  the  sea.  In  that  character  the 
pearl  fishery  will  be  territorial  even 
though  the  shallowness  of  the  water 
may  aUow  it  to  be  practised  beyond 
the  limit  which  the  State  in  question 
generally  fixes  for  the  littoral  seas, 
as  in  the  case  of  Ceylon  it  is  practised 
beyond  the  three  miles  Umitgenerally 
recognised  by  Great  Britain.  **  Qui 
dontera,"  says  Vattel  (i.  §  287),  "  que 
Us  nteheries  des  perles  de  Bahrom 
et  de  Ceylan  ne  puissent  legitime- 
ment  tomber  en  propri^t4T"  And 
the  territorial  nature  of  the  industry 
will  cany  with  it,  as  being  necessary 
for  its  protection,  the  territorial 
character  ol  the  sea  at  the  spot.' 
This  opinion  ol  Westlake  coincides 
with  that  contended  by  Great  Britain 
during  the  Behrins  Sea  Arbitra- 
tion}   see    Pari,   Papw§f   United 
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of  all  nations.  Since,  however^  vessels  remain  whilst 
on  the  open  sea  under  the  jurisdiction  of  their  flag 
State,  every  State  possessing  a  maritime  flag  can  legis- 
late for  the  exercise  of  fisheries  by  its  own  vessels  on  the 
open  sea ;  and  it  can  by  an  international  agreement 
renounce  its  fishing  rights  on  certain  parts  of  the  open 
sea,  and  can  accordingly  interdict  its  vessels  from  fish- 
ing there.  So  if  it  is  advisable  to  restrict  and  regulate 
the  fisheries  on  some  parts  of  the  open  sea,  the  Powers 
can  do  this  through  international  treaties.  Such  treaties 
have  been  concluded — ^first,  with  regard  to  the  fisheries 
in  the  North  Sea  and  the  suppression  of  the  liquor  trade 
among  the  fishing  vessels  there ;  secondly,  with  regard 
to  the  seal  fisheries  in  the  North  Pacific  Ocean ;  thirdly, 
with  regard  to  the  fisheries  around  the  Faroe  Islands 
and  Iceland. 
FiBheriea  §  282.  For  the  purpose  of  regulating  the  fisheries  in 
North  tt^  North  Sea,  an  international  conference  took  place 
s^-  at  the  Hague  in  1881  and  again  in  1882,  at  which  Great 
Britain,  Belgium,  Denmark,  France,  Germany,  Holland, 
and  Sweden-Norway  were  represented,  and  on  May  6, 
1882,  the  International  Convention  for  the  Regulation 
of  the  Police  of  the  Fisheries  in  the  North  Sea  outside 
the  Territorial  Waters^  was  signed  by  the  representatives 
of  all  these  States,  Sweden-Norway  excepted,  to  which 
the  option  of  joining  later  on  was  given.  This  treaty 
contains  the  following  stipulations  :  ^ 
(1)  All  the  fishing  vessels  of  the  signatory  Powers 

SUtes,  No.  4  (1893),  Behring  Sea  (1908),   pp.  6-10,  and  Westlake,  i. 

Arbitration  Archives  of  His  Majesty's  p.  203. 

Government,  pp.  51  and  69.     But  it  ^  Martens,  N.R.O,,  2Dd  Ser.  ix. 

is  submitted  that  the   bed   of   the  p.  566. 

open  sea  is  not  a  possible  object  of  '  The     matter     is    exhanstiTely 

oooupation.    The  explanation  of  the  treated  by  Rykere,  Le  R/gime  Ugol 

pearl  fisheries  off  Ceylon  and  in  the  de  la  PMe  maritime  dan»  la  Mer 

rendanOulf  being  exclusively  British  du  Nord  (1901).     To  carry  out  the 

is  to  be  found  in  the  fact  that  the  obligations  undertaken  by  her  in  the 

freedom  of  the  open  sea  was  not  a  North    Sea    Fisheries    Convention, 

rule    of    International    Law    when  Great  Britain  enacted  The    North 

these  fisheries  were  taken  possesjiion  Sea  Fisheries  Act,    1883  (46  k  47 

of.     See    Oppenheim    in   Z,  V.,    ii.  Vict.  c.  22). 
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must  be  registered,  and  the  registers  have  to  be  ex- 
changed (Article  5).  Every  vessel  has  to  bear  visibly 
in  white  colour  on  black  ground  her  number,  name,  and 
harbour,  and  an  official  voucher  of  her  nationality 
(Articles  6-13). 

(2)  To  avoid  conflicts  between  the  different  fishing 
vessels,  very  minute  rules  are  provided  (Articles  14-25). 

(3)  Special  cruisers  of  the  signatory  Powers  supervise 
their  fishing  vessels  engaged  in  the  fisheries  (Article  26). 
All  these  cruisers  ^  are  competent  to  verify  all  contra ven- 
tbns  (other  than  those  expressly  excepted)  committed  by 
the  fishing  vessels  of  all  the  signatory  Powers  (Articles  27- 
28).  For  that  purpose  they  have  the  right  of  visit,  search, 
and  arrest,  and  may  compromise  trifling  matters  on 
the  spot  (Articles  29  and  33).  But  an  arrested  fishing 
vessel  is  to  be  brought  into  a  harbour  of  her  flag  State, 
and  handed  over  to  the  authorities  there  (Article  30) ; 
and  all  contraventions  are  to  be  tried  by  the  courts  of 
the  State  to  which  the  contravening  vessels  belong 
(Article  36), 

§  283.  Connected  with  the  regulation  of  the  fisheries  Bumboau 
is  the  abolition  of  the  liquor  trade  among  the  fishing  ^^^^ 
vessels  in  the  North  Sea.    Since  serious  quarrels  and  ^^ 
difficulties  were  caused  through  bumboats  and  floating 
giog-shops  selling  intoxicating  liquors  to  the  fishermen, 
an  iutemational  conference  took  place  at  the  Hague 
in  1886,  where  the  signatory  Powers  of  the  North  Sea 
Fisheries  Convention  were  represented.    On  November 
16,  1887,  the  International  Convention  concerning  the 
Abolition  of  the  Liquor  Traffic  among  the  Fishermen  in 
the  North  Sea  was  signed  by  the  representatives  of  these 
Powers — ^namely,   Great  Britain,   Belgium,  Denmark, 

^  Bat  it  ifl  proTided  by  the  Treaty  rights  of  inspeotion  and  polioe  oyer 

of  Peace  witlk  GermAny,  by  which  fiflhing  boats  belonging  to  the  Allied 

the  High  Contracting  Parties  agree  Powers,  shall  be  exercised  solely  by 

to  apply  this  convention  in  so  far  ships    belonging    to   those    Powers 

u  oonoems  them  as  from  the  coming  ( Anicles  285  and  272). 
into  force  of  that  treaty,  that  all 
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France,  Germany,  and  Holland.  This  treaty^  was, 
however,  not  ratified  until  1894,  and  France  did  not 
ratify  it  at  all.  It  contains  the  foUowing  stipula- 
tions:* 

It  is  interdicted  to  sell  spirituous  drinks  to  persons 
on  board  fishing  vessels,  who  are  prohibited  from 
buying  them  (Article  2).  Bumboats,  which  wish  to 
sell  provisions  to  fishermen,  must  be  licensed  by  tiieir 
flag  State  and  must  fly  a  white  flag  ^  with  the  letter  S 
in  black  in  the  middle  (Article  3).  The  special  cruisers 
of  the  Powers  which  supervise  the  fisheries  in  the  North 
Sea^  are  likewise  competent  to  supervise  the  treaty 
stipulations  concerning  bumboats;  they  have  the 
right  to  ask  for  the  production  of  the  proper  licence, 
and,  if  need  be,  to  arrest  the  vessel  (Article  7).  But 
arrested  vessels  must  alwajrs  be  brought  into  a  harbour 
of  their  flag  State,  by  the  courts  of  which  all  contraven- 
tions are  to  be  tried  (Articles  5,  7,  8). 

§  284.  In  1886  a  conflict  arose  between  Great  Britain 
and  the  United  States  through  the  seizure  and  con- 
fiscation of  British-Columbian  vessels  which  had  hunted 
seals  in  the  Behring  Sea  outside  the  American  terri- 
torial belt,  infringing  r^ulations  made  by  the  United 
States  concerning  seal  fishing  in  that  sea.  Great  Britain 
and  the  United  States  concluded  an  arbitration  treaty  ^ 
concerning  this  confiict  in  1892,  according  to  which  tiie 
arbitrators  were  not  only  to  settle  the  dispute  itself,  but 
also  (Article  7) '  determine  what  concurrent  regulations 
outside  the  jurisdictional  limits  of  the  respective  Gk>vem- 


*  See  Martens,  N.R,G.,  2nd  Ser. 
ziv.  p.  540,  and  xxii.  p.  502. 

*  The  matter  is  treated  by 
Quillaume  in  i{./.,  xxvi.  (1894), 
p.  488. 

*  This  flag  was  agreed  apon  in  the 
protoool  oonoeming  the  ratifioation 
of  the  oonvention.  (See  Martens, 
N,R,G.,  ^ad  Ser.  xxii.  p.  563.) 

^  The    Treaty    of    Feaoe    with 


Germany  provides  (as  in  the 
of  the  North  Sea  Fisheries  G6n- 
vention)  that  rights  of  inspeotion 
and  police  over  fishing  boi^  be> 
longing  to  Allied  Powers  are  to  be 
exeroiMd  solely  by  ships  belonging 
to  those  Powers  (Articles  285  and 
272). 

*  See  Martens,  N,MM.^  2Dd  Ser. 
zviii.  p.  687. 


^ 


FI8HERIB8  IN  THB  OPEN  8BA  446 

mentB  are  necessary '  in  the  interest  of  the  preservation 
of  the  seals.  The  Arbitration  Tribunal,  which  gave  its 
award  ^  at  Paris  in  1893,  called  upon  both  parties  to 
forbid  their  subjects  to  kill  seals  within  a  zone  of  sixty 
miks  around  the  PribilofE  Islands ;  to  kill  seals  at  all 
between  May  1  and  July  31  each  year;  to  engage 
in  sealing  with  nets,  firearms  and  explosives,  or  in 
other  than  specially  licensed  sailing  vessels.  Both 
parties  in  1894  carried  out  this  task ; '  other  maritime 
Powers  were  asked  by  the  United  States  to  submit 
voluntarily  to  the  regulations  made  for  the  parties  by 
the  arbitrators,  but  only  Italy  '  agreed  to  this. 

Experience  showed  that  the  provisions  made  by  the 
Arbitration  Tribunal  were  insufficient  to  prevent  the 
extinction  of  seals.  The  United  States  llieref ore  in- 
vited Oreat  Britain,  Russia,  and  Japan  to  a  Pelagic 
Seal  Conference  at  Washington  in  1911,  where  there  was 
signed,  on  July  7,  1911,  a  convention^  'respecting 
Measures  for  the  Preservation  and  Protection  of  the 
Far  Seals  in  the  North  Pacific  Ocean.'  By  this  con- 
vention seal  fishing  in  the  open  sea  is  entirely  prohibited 
in  the  North  Pacific  Ocean  north  of  the  thirtieth  parallel 
of  north  latitude — an  area  including  the  Behring  and 
Eamschatka  Seas  and  the  Seas  of  Okhotsk  and  Japan. 
It  is  likewise  prohibited  to  kill,  capture,  or  pursue  $ea 
Mers  beyond  three  miles  from  the  shore  of  territory 
belonging  to  the  signatory  Powers,  which  have  to  keep 
special  cruisers  to  enforce  these  prohibitions.     Sealing 

*  See  MArtent,  iV.J?.(7.,  2iid  Ser.       (North  Pteiflo)  Aot^  1806  (68  ft  59 
xxL  p.  499.     The  award  is  disouflted      Viot.  o.  21). 

by  Buday  in  jB./.,   xzv.  (1893),  '  See  MeiteiM,  N.BM,,  2iid  Ser. 

p.  417,  and  Engelhardt  in  BJ.,  zxvi.  xzii.  p.  624. 

(1894),  p.  386,  and  II.G.,  v.  (1896),  ^  Bee  Biartena,  I^.R.G,,  3nl  Ser. 

pp.  193  and  347.     See  also  Tillier,  y.  p.  720,  and  Treaty  Ser.  (1912), 

Us  Pieheries  de  Phoqmes  tU  la  Met  No.  2.    Qreat  Britain  and  the  United 

<iejBdbrwi9(1906),andBaloh,/>'J^«-  Stotes  had  abeady,  on  Febroary  7, 

iion    de    rArbkrngt     mUmalkmal  1911,  oonolnded  a  treaty  oonoeming 

(1908),  pp.  70-91.  the    same    matter ;    see    Hartent, 

N,R,0,,   8rd   Ser.  ▼.   p.   717,  and 

*  See  the  Behring  Sea  Award  A0t|  Treaty  Ser.  (1911),  No.  36.  Sea 
1894  (67  Viot  o.  8),  and  SealFidieriea  alM  below,  i  693  (8). 


446  THE  OPEN  SBA 

is  not  prohibited  within  the  territorial  waters  of  the 
signatory  Powers^  but  arrangements  are  made  to  hand 
over  a  fixed  proportion  of  the  catch  taken  on  certain 
islands  by  subjects  of  the  State  exercising  sovereignty 
thereon  to  agents  of  other  parties  to  the  conven- 
tion. The  convention  is  to  remain  in  force  for  fifteen 
years  from  December  15,  1911,  and  thereafter  until 
terminated  by  twelve  months'  written  notice.  In  Great 
Britain  Parliament  passed  the  Seal  Fisheries  (North 
Pacific)  Act,  1912,  to  carry  out  its  provisions.^ 
Fisheries  §  285.  VoT  the  purpose  of  regulating  the  fisheries 
th^^roe  outside  territorial  waters  around  the  Faroe  Islands  and 
and^oe-  I^^l^^^,  Great  Britain  and  Denmark  signed  on  June  24, 
land.  1901,  the  Convention  of  London,^  whose  stipulations 
are  for  the  most  part  literally  the  same  as  those  of  the 
North  Sea  Fisheries  Convention,  concluded  at  the 
Hague  in  1882.^  The  additional  article  of  this  Con- 
vention of  London  stipulates  that  any  other  State 
whose  subjects  fish  around  the  Faroe  Islands  and 
Iceland  may  accede  to  it. 


VII 
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Bonfils,  No.  SSS—Despagnet,  No.  401— Pradier-Fod6r«,  v.  No.  2548— 
M^rignhAO,  ii.  p.  532— Nys,  ii.  pp.  210-211— Rivier,  i.  pp.  244  and  386 
— Fiore,  ii.  No.  822,  and  Code,  Nob.  11391142— Stoerk  in  Jloltzendorff, 
ii.  pp.  607-508— Liszt,  §  29— Ullmann,  §§  103  and  147— Lauterbaoh,  Die 
Beschadigung  uiUeraeeiseher  TeUgraphenkdbd  (1889) — ^Landois,  Zwr  Lehre 
vom  viUherrechUichen  SchtUz  der  submarinen  Tdeffraphenkdbel  (1894)— 
Jonhannaud,  I/es  Cdblet  soua-marim  (1904) — Renault  in  iS./.,  xii.  (1880), 
p.  251,  XV.  (1883),  p.  17.  See  also  the  literature  quoted  below,  roL  ii.» 
at  the  oommenoement  of  §  214. 


^  2  &  3  Geo.  V.  0.  10.  xxxiii.  (1906),  p.  268. 

*  See  Martens,  N,R»0,t  2ad  Ser.  *  See  above,  §  282. 
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§  286.  It  is  a  consequence  of  the  freedom  of  the  open  Teiegnph 
sea  that  no  State  can  prevent  another  from  laying  the  open 
telegraph  and  telephone  cables  in  any  part  of  the  open  ^^JJ' 
sea,  whereas  no  State  need  allow  this  within  its  terri- 
torial maritime  belt.  As  nmnerous  submarine  cables 
have  been  laid,  the  question  as  to  their  protection  arose. 
Already  in  1869  the  United  States  proposed  an  inter- 
national convention  for  this  purpose,  but  the  matter 
dropped  in  consequence  of  the  outbreak  of  the  Franco- 
German  war.  The  Institute  of  International  Law  took 
up  the  matter  in  1879^  and  recommended  an  inter- 
national agreement.  In  1882  France  invited  the  Powers 
to  an  international  conference  at  Paris  for  the  -purpose 
of  regulating  the  protection  of  submarine  cables.  This 
conference  met  in  October  1882,  again  in  October  1883, 
and  produced  the  International  Convention  for  the 
Protection  of  Submarine  Telegraph  Cables,  which  was 
signed  at  Paris  on  March  14,  1884,^  by  Great  Britain, 
Argentina,  Austria-Hungary,  Belgium,  Brazil,  Colombia, 
Costa  Rica,  Denmark,  San  Domingo,  France,  Oermany, 
Greece,  Guatemala,  Holland,  Italy,  Persia,  Portugal, 
Boumania,  Russia,  Salvador,  Serbia,  Spain,  Sweden- 
Norway,  Turkey,  the  United  States,  and  Uruguay. 
Colombia  and  Persia  did  not  ratify.    Japan  acceded  later. 

§  287.  Its  principal  provisions  are  as  follows :  intema- 

(1)  Intentional  or  culpably  negligent  breaking  orp^JJJ^. 
damaging  of  a  cable  in  the  open  sea  is  to  be  punished  ^^^  ^ 
by  all  the  signatory  Powers,^  except  in  the  case  of  such  marine 
damage  having  been  caused  in  the  effort  of  self -preserva-  c»w^^^ 
tion  (Article  2). 

(2)  Ships  within  sight  of  buoys  indicating  cables 
which  are  being  laid,  or  which  are  damaged,  must  keep 
at  least  a  quarter  of  a  nautical  mile  distant  (Article  6). 

'  See  iifmuatre,  iii.  pp.  351-304.  *  See   the    Submarine  Telegrmph 

*  See  Martens,  N.B,0.,  2nd  Ser.       Aot,  1886  (48  &  40  Viot.  o.  40). 
xi.  p.  281. 
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(3)  For  dealing  with  infractdons  of  the  inteidictioss 
and  injunddons  of  the  treaty  the  oonrts  of  the  flag 
State  of  the  infringing  vessel  are  exclusively  competent 
(Article  8). 

(4)  Men-of-war  of  all  signatory  Powers  have  a  ri^t 
to  stop  and  verify  the  nationality  of  merchanfanen  of 
all  nations  which  are  suspected  of  having  infringed  the 
regulations  of  the  treaty  (Article  10). 

(5)  All  stipulations  are  made  for  the  time  of  peace 
only,  and  in  no  wise  restrict  the  action  of  belligerents 
during  time  of  war.^ 


VIII 

WIRELESS  TELEGBAFHT  ON  THE  OFEK  SEA 

BonfilB,  No.  581"— Despagnet,  488  qucUet^Uatt,  |  29— UUmaiui,  |  147— 
MeiU,  Die  drahdou  Telegraphie^  etc.  (19O6)--Sohii0di,  DrakOcm  TeU- 
graphU  und  Vdlkerrw/U  (1906)— Landaberg,  Die  drahOom  TtUgrapkie 
(1909)— Kmmd,  Die  drahdoie  Tdegraphie  im  VMarrBdU  (1910)- 
Thurn,  Die  FunkmUdegrapkie  im  Seehi  (1918)— Devanx*  La  TiUgntfiM, 
$am  JU  (1914) — Loewengaid,  Die  inUenuUicnaU  SadioUUgrapkie  m 
intematumalen  Reehi  (1916)— BoUand  in  It.a.^  xiii.  (1906)»  pp.  66-92 
— Fauohille  in  Amwair^  zzL  (1906),  pp.  76-67— Hearer  and  Beidiii 
in  R.O,t  xvi.  (1909),  pp.  76  and  261. 

Unaatis-  §  287a.  To  secure  wireless  communication  *  between 
^^l^^the  ships  of  all  nations  at  sea,  and  between  tfaem 
^•^i^-and  the  land,  a  largely  attended  conference  met  at 
graphy  Berlin  in  1906,  and  produced  two  conventions, 
2^^'  namely,  an  International  Radiotelegcaphic  Oonven- 
Berlin,     tiou  ^  and  au  Additional  Convention.*     The  former, 

*  See  below,  vol.   ii.  §  214,  and  regulated  at  the  peaoe.' 
Article  64  of  the  Hague  rules  con-  t  g^  ^y^^^  |  174^  ^^  y^^^^ 

oeming  land  warfare,  whioh  enacts :  gg  454  |^q^  5g2  (4). 
'  Submarine    cables     oonneoting    a  ,  iri>r»«-j«u. 

territory   occupied    with  a  neutral  ...    o^  f!fi™%„'^-^?-»     ,.^x 

territory  shaU  not  be  seized  or  de-  >»•    P-    1*7  ;    Treaty   Ssr.    (1«W), 

stroyed  except  in  the  ease  of  absolute  ^^*  ^* 

necessity.    They  also  must  be  re-  *  See  Martens,  N.B,0.,  Srd  Ser. 

stored   and   indemnities   for   them  iii.  p.  168. 
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which  seemed  ladiotelegraphie,  or  wirdees,  com- 
mnnication  between  coast  Btations  and  ships  at  sea, 
was  signed  by  all  the  States  lepiesented  at  the  con- 
ference. But  it  did  not  secuie  similar  communication 
between  one  ship  at  sea  and  another ;  and  the  Addi- 
tional Convention,  which  did  provide  for  the  interchange 
(rf  coiimiuiucatiotM  by  aU  ships  at  sea  po6««ing  wire- 
less  installations  without  regard  to  the  particular  system 
employed,  did  not  obtain  the  signature  of  Oreat  Britain 
and  five  other  Powers.  This  was  a  matter  of  great 
r^iet  on  account  of  the  importance  of  wireless  communi- 
cation in  cases  of  distress. 

For  instance,  it  was  possible  for  the  following  case,^ 
to  which  the  delegate  of  the  United  States  drew  the 
attention  of  the  Berlin  Conference,  to  occur  again  when 
a  ship  belonging  to  a  State  which  had  not  signed  the 
Additional  Convention  was  involved.  The  American 
steamer  LAanon  had  received  orders  to  search  the 
Atlantic  for  a  wrecked  vessel  which  offered  great  danger 
to  navigation.  The  LAamon  came  within  communicat- 
ing reach  of  the  liner  Vaderkmd^  and  inquired  by  wire- 
less telegraphy  whether  the  Vaderland  had  seen  the 
wreck.  The  Vaderland  refused  to  reply  to  this  question, 
on  the  ground  that  she  was  not  permitted  to  enter  into 
communication  with  a  ship  provided  with  a  wireless 
apparatus  other  than  the  Marconi. 

§2876.  Better  results  were,  however,  obtained  byRe«iit«of 
tlie  International  Conference  on  Wireless  Telegraphy  ^  i^^' 
which  met  in  London  in  1912,  and  was  attended  byg^^ 
representatives  of  thirty  Powers :   Oreat  Britain,  Ger-  enoe  of 
many,  the  United  States  of  America,  Argentina,  Aubtria^ 
Hungary,  Belgium,  Brazil,  Bulgaria,  Chili,  Denmark^ 
Egypt,  Spain,  France,  Tunis,  Greece,   Italy,  Japan, 
Morocco,  Monaco,  Norway,  Holland,  Persia,  Portugal, 
Boumania,  Russia,  San  l^uino,  Siam,  Sweden,  Turkey, 

>  See  Hualtiiie,  The  Lam  qfthe  Air  (1911),  p.  101. 
VOL.  I.  2r 
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and  Uruguay.  All  these  Powers  signed,  on  July  5, 
1912,  the  International  Badiotelegraphic  Convention^ 
which  took  the  place  of  the  two  Berlin  conventions  of 
1906.  The  most  important  of  its  stipulations  are  the 
following : 

After  distinguishing  between  a  coast  station,  i.e.  any 
radiotelegraphic  station  established  on  dry  land,  or  on 
board  any  ship  permanently  ancho^,  and  utilised  for 
the  exchange  of  correspondence  of  ships  at  sea,  and  a 
ship  station,  i.e.  any  radiotel^raphic  station  established 
on  board  a  ship  other  than  a  permanently  anchored 
ship,  the  convention  provides  that  such  coast  stations 
and  ship  stations  as  are  open  for  the  service  of  pabUc 
correspondence  between  the  land  and  ships  at  sea,  and 
likewise  ship  stations  among  themselves,  must  exchange 
radiotelegrams  reciprocally  without  distinction  based 
upon  the  radiotelegraphic  system  adopted.  Each  con- 
tracting party  undertakes  to  ensure  a  rapid  exchange 
of  messages  between  the  coast  stations  and  its  tele- 
graph system.  All  radiotelegraph  stations  are  bound 
to  accept  and  answer  calls  of  distress  from  what- 
ever quarter,  to  give  them  absolute  priority,  and  to 
take  such  action  with  regard  to  them  as  may  be 
necessary.  The  service  regulations  accompanying 
the  convention  are  of  equal  vaUdity;  and  both 
they,  and  the  convention,  are  subject  to  modifica- 
tion at  periodical  conferences,  each  conference  fixing 
the  time  and  place  of  the  succeeding  conference.^ 
The  International  Telegraph  Office  at  Berne  ^  is 
to  collect,  co-ordinate,  and  publish  information  of 
every  kind  relating  to  radiotelegraphy,  to  investigate 
suggested  amendments  to  the  convention  or  the 
service    regulations,    and,    in    general,   to    undertake 

.^  Treaty  Ser.  (1913),  No.  10.  the  World  War  it   did   not   Uke 

'  1917    was   fixed   as   the   time,  plaoe. 
and  Washington  as  the  plaoe,  for 

the  next  oonf  erenoe ;  but  owing  to  '  See  below,  §§  464  and  682. 
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administiatiye  work  in  the  interests  of  international 
radiotelegraphy.^ 

On  the  initiative  of  the  British  Government,  the 
conference  adopted  unanimously  a  resolution  in  favour 
of.  the  principle  of  compulsory  equipment  of  certain 
classes  of  ships  with  wireless  tel^raph  installations, 
with  a  view  to  preventing  disasters  at  sea  and  render- 
ing assistance  in  cases  of  distress. 


IX 


THE  SUBSOIL  BENEATH  THE  SEA  BED 

§  287c.  The  subsoil  beneath  the  bed  of  the  open  sea  Five 
requires  special  consideration,  on  account  of  coal  or^^^. 
other  mines,  tunnels,  and  the  like.    For  the  answer  to  j?«  ^^® 
the  question  whether  mines  and  tunnels  can  be  driven  beoMth 
into  that  subsoil  at  all,  and,  if  so^  whether  they  can  be  b^. 
nnder  the  territorial  supremacy  of  a  particular  State, 
depends  entirely  upon  the  character  in  law  of  such  sub- 
soO.    If  the  subsoil  beneath  the  bed  of  the  open  sea 
stood  in  the  same  relation  to  the  open  sea  as  the 
subsoil  beneath  the  territory  of  a  State  stands  to  that 
temtory,^  all  rules  concerning  the  open  sea  would 
necessarily  have  to  be  applied  to  the  subsoil  beneath  its 
bed,  and  no  part  of  this  subsoil  could  ever  come  under 
the  territorial  supremacy  of  any  State.    It  is,  however, 
submitted  '  that  it  would  not  be  rational  to  coiiisider 
the  subsoil  beneath  the  bed  of  the  open  sea  as  an  in- 
separable appurtenance  of  the  open  sea,  just  as  the  sub- 

« 

^  By  the  Treaty  of  Peace  with  within  five  yean  of  the  coming  into 

Germany    (Artiole  284),   the    High  force  of  the  Treaty  of  Peace,  the  new 

Contraoting  Parties  are  to  apply  this  convention  is  to  be  binding  upon 

oonvention,  in  so  far   as  concerns  Germany.      The    Treaty    of    Peace 

them,   on  condition  that  Germany  with  Austria  contains  corresponding 

fulfilB   the    provisional    regulations  stipulations  (Article  236). 

indiGated  to  her  by  the  AUied  and  'See  above,  ^  178,  175. 

Associated  Powers.    If  this  conven-  '  SeeOppenheimin^.  F.,ii.(1908), 

tion  is  repUoed  by  a  new  oonvention  p.  11. 
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^il  beneath  the  temtorial  land  and  water  is  an  appurte- 
nance of  sach  territory.  The  rationale  of  the  open 
sea  being  free  and  for  ever  excluded  from  occupation  on 
the  part  of  any  State  is  that  it  is  an  international  high- 
way,  which  connects  distant  lands,  and  tiiereby  secures 
freedom  of  communication,  and  especially  of  commerce, 
between  States  separated  by  the  sea.^  There  is  no 
reason  whatever  for  extending  this  freedom  of  the  open 
sea  to  the  subsoil  beneath  its  bed.  On  the  contrary,  there 
are  practical  reasons — ^taking  into  consideration  the 
building  of  mines,  tunnels,  and  the  like — ^which  compel 
recognition  of  the  fact  that  this  subsoil  can  be  acquired 
through  occupation.  The  following  five  rules  recom- 
mend themselves : 

(1)  The  subsoil  beneath  the  bed  of  the  open  sea  is 
no  man's  land,  and  it  can  be  acquired  on  the  part  of 
a  littoral  State  through  occupation,  starting  from  the 
subsoil  bentoth  the  bed  of  the  territorial  maritime 
belt. 

(2)  This  occupation  takes  place  ipso  facto  by  a  tunnel 
or  a  mine  being  driven  from  the  shore  through  the 
subsoil  of  the  maritime  belt  into  the  subsoil  of  the 
open  sea. 

(3)  This  occupation  of  the  subsoil  of  the  open  sea  can 
be  extended  up  to  the  boundary  line  of  the  subsoil  of 
the  territorial  maritime  belt  of  another  State,  for  no 
State  has  an  exclusive  claim  to  occupy  such  part  of 
the  subsoil  of  the  open  sea  as  is  adjacent  to  the  subsoil 
of  its  territorial  maritime  belt. 

(4)  An  occupation  of  the  subsoil  beneath  the  bed  of 
the  open  sea  for  a  purpose  which  would  endanger  the 
freedom  of  the  open  sea  is  inadmissible. 

(5)  It  is  likewise  inadmissible  to  make  such  arrange- 
ments in  a  part  of  the  subsoil  beneath  the  open  sea 
which  has  previously  been  occupied  for  a  legitimate 

^  See  above,  §  269. 
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purpose  as  would  indirectly  endaiiger  the  freedom  of 
the  open  sea. 

If  tiiese  five  roles  are  correct,  there  is  nothing  to 
prevent  coal  and  other  mines  which  are  being  exploited 
on  the  shore  of  a  littoral  State  from  being  extended 
into  the  sabsoil  beneath  the  open  sea  np  to  the  bonn- 
dary  line  of  the  sabsoil  beneath  the  territorial  maritime 
belt  of  another  State.  Further,  a  tunnel  which  might 
be  built  between  two  parts  of  the  same  State  separated 
by  the  open  sea — ^for  instance,  between  Ireland  and 
Scotland — ^would  fall  entirely  under  the  territorial 
supremacy  of  the  State  concerned.  On  the  other  hand, 
for  a  tunnel  between  two  different  States  separated  by 
the  open  sea — ^as,  for  instance,  the  proposed  Gibraltar 
tunnel  between  the  Spanish  coast  and  either  Tangier  or 
Ceuta — special  arrangements  would  have  to  be  made  by 
treaty  concerning  ihe  territorial  supremacy  over  that 
part  of  the  tunnel  which  runs  under  the  bed  of  the 
open  sea. 

§  287(2.  Since  there  is  as  yet  no  submarine  tunnel  in  The 
existence,  it  is  of  interest  to  give  some  details  concern-  ^^^^^ 
ing  the  project  of  a  Channel  Tunnel  ^  between  Dover  ^u°»ei- 
and  CSalais,  and  the  preliminary  arrangements  between 
France  and  England  concerning  it.    Already  some  years 
before  the  Franco-German  War  the  possibility  of  such 
a  tunnel  was  discussed,  but  it  was  not  until  1874  that 
Uie  first  prehminary  steps  were  taken.    The  subsoil 
of  the  Channel  was  geologically  explored,  plans  were 
worked  out,  and  a  shaft  of  more  than  a  mile  long  was 
tentatively  bored  from  the  English  shore.    In  1876 
an  international  commission,  appointed  by  the  English 
and  French  Qovemments,  and  comprising  three  French 
and  three  English  members,  made  a  report  on  the  con- 

^  SeeOppenheimin^.  K.,u.  (1906K      Le  Tt$imel  mm$  la  Mamche  ef  h  Drmt 
pp.  1-16 ;  Robin  in  BM.,  zv.  (1906),       nUernatumal  (1916). 
PP-  50-77;  Liflst»  §26;  MidCcaombot, 
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stxaction  and  working  of  the  proposed  tunnel.^  The 
report  enclosed  a  memorandum,  recommended  by  the 
commissioners  as  a  basis  for  a  treaty  between  Great 
Britain  and  France  concerning  the  tunnel. 

This  memorandum  suggested  (Article  1)  that  the 
boundary  between  England  and  France  in  the  tunnel 
(and  for  the  purposes  of  the  tunnel  and  submarine  rail- 
way alone)  should  be  half-way  between  low-water  mark 
(above  the  tunnel)  on  the  coast  of  England  and  low- 
water  mark  (above  the  tunnel)  on  the  coast  of  France. 

It  recommended  that  (Article  4)  an  international 
commission  consisting  of  six  members,  three  of  whom 
should  be  nominated  by  the  British  Government  and 
three  by  the  French  Government,  should  submit  to 
the  two  Gk)vemments  its  proposals  for  supplementary 
conventions  with  respect  to  (a)  the  apprehension  and 
trial  of  alleged  criminals  for  offences  committed  in  the 
tunnel  or  in  trains  which  have  passed  through  it,  and 
the  summoning  of  witnesses ;  (6)  customs,  police,  and 
postal  arrangements,  and  other  matters  which  it  might 
be  found  convenient  so  to  deal  with.    It  further  advised 

(Article  15)  that  each  Government  should  have  the 
right  to  suspend  the  working  of  the  submarine  railway 
and  the  passage  through  the  tunnel  whenever  such 
Government,  in  the  interest  of  its  own  country,  thought 
necessary  to  do  so,  and  even  to  damage  or  destroy  ^  the 
works  of  the  tunnel  or  submarine  railway,  or  any  part 
of  them,  in  the  territory  of  such  Grovemment,  and  flood 
the  tunnel  with  water. 

In  spite  of  this  elaborate  preparation  the  project 
could  not  be  realised,  since  public  opinion  in  England 
was  for  political  reasons  opposed  to  it.    And  although 

^  See    Pari,    Papers^    C.     1576,  the  interest  of  defence  in  time  of 

Report    of    the  Commissioners  for  war.     As  regards  the  positioD  of  s 

the  Channel  Tunnel  and  Railway,  Channel  Tunnel  in  time  of  war,  see 

1876.  Oppenheim  in  Z.V.,  ii.  (1908),  pp. 

'  This  stipulation  was  proposed  in  t9>16b 
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in  1880,  1884,  1888, 1908,  and  1911  ^  steps  weie  again 
taken  in  iavour  of  the  proposed  tunnel,  public  opinion 
in  England  remained  hostile  until  the  World  War,  and 
the  project  had  for  the  time  to  be  abandoned.  Since 
the  armistice  with  Germany,  concluded  on  November 
11,  1918,  a  new  movement  has  arisen  for  the  construc- 
tion of  a  Channel  Tunnel,  and  the  supporters  of  the 
plan  reinforce  their  arguments  from  the  experiences  of 
the  World  War.  The  question  is  now  under  the  con- 
sideration of  the  British  Government. 

^  See  FeU,   The  Po$Uum  qf  the  Chimmd  Twmd  QueKMii  m  Ma/y  1914 
(1914). 
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Lftwrenoe,  §  42— Taylor,  §  171— Henhey,  No.  222— Hefftor,  §  58— Stotfk  in 
HoUundorff^  ii.  pp.  685-592— Gareis,  §  5S— liaxt,  §§  5  and  ll—Ullmaim, 
§  107— BonfilB,  Nob.  397-409— Despagnet,  No.  328— M^rignliao,  iL  pp. 
169-172  — Pradier-FodM,  i.  Nos.  4S-49— Fiore,  i.  Nob.  684-712- 
Martens,  i.  §§  85-86— Jellinek,  Sy&tem  der  tutjectiven  dfenUiehm  BechU 
(1892),  pp.  310-314— Heilbom,  SjfMem,  pp.  58-138— Kaufmann,  Die 
ReehUh^ft  du  (tOeniatiomUen  ReehU»  (1899)  —  Boonviiio,  DirUu>  t 
PermmalUd  giuridiea  internationale  (1910) — Borohaid,  |§  7-10 — ^Rehm 
and  Adier  in  Z.V,,  i.  (1907),  pp.  53-55  and  614-618— Kohlar  in  Z,V., 
ii.  (1908),  pp.  209-280— Diena  in  R,0.,  xvi.  (1909),  pp.  57-76. 

Import-       §  288.  Individuals  are  just  as  important  to  the  Law 
i^.""^     of  Nations  as  territory,  for  individuals  are  the  peisonal 
thtut^^^  of  every  State.    Just  as  a  State  cannot  exist 
Nations,   without  a  territory,  so  it  cannot  exist  without  a  multi- 
tude of  individuals  who  are  its  subjects  and  who,  as  a 
body,  form  the  people  or  the  nation.    The  individuab 
belonging  to  a  State  can,  and  do,  come  in  various  ways 
in  contact  with  foreign  States  in  time  of  peace  as  well 
as  of  war.    The  Law  of  Nations  is  therefore  compelled  to 
provide  certain  rules  regarding  individuals, 
indi-  §  289.  Now,  what  is  the  position  of  individuals  in 

ne^^     LQtemational  Law  according  to  these  rules  ?    Since, 
o?tt!e***  apart  from  the  League  of  Nations,  the  Law  of  Nations 
Law  of     is  a  law  between  States  only  and  exclusively.  States  only 
^  ^^^   and  exclusively  ^  are  subjects  of  the  Law  of  Nations. 

^  See  above,  8S  13  and  63. 
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How  18  it  then,  that,  although  individuals  are  not 
subjects  of  the  Law  of  Nations,  they  have  certain 
rights  and  duties  in  conformity  with,  or  according 
to,  International  Law  ?  Have  not  monarchs  and 
other  heads  of  States,  diplomatic  envoys,  and  even 
simple  citizens  certain  rights  according  to  the  Law  of 
Nations  whilst  on  foreign  territory  ?  If  we  look  more 
closely  into  these  rights,  it  becomes  quite  obvious  that 
they  are  not  given  to  the  favoured  individual  by  the 
Law  of  Nations  directly.  For  how  could  International 
Law,  which  is  a  law  between  States,  give  rights  to  indi- 
viduals concerning  their  relations  to  a  State?  What 
the  Law  of  Nations  really  does  concerning  individuals 
is  to  impose  the  duty  upon  all  the  members  of  the 
Family  of  Nations  to  grant  certain  privileges  to  such 
foreign  heads  of  States  and  diplomatic  envoys,  and  cer* 
taia  rights  to  such  foreign  citizens,  as  are  on  their  terri- 
toiy.  And,  corresponding  to  this  duty,  every  State 
has  by  the  Law  of  Nations  a  right  to  demand  that  its 
bead,  its  diplomatic  envoys,  and  its  citizens  be  granted 
certain  n^ts  by  foreign  States  when  on  their  territory. 
Foreign  States  granting  these  rights  to  foreign  indi- 
viduals do  this  by  their  Municipal  Laws,  and  these 
rights  are,  therefore,  not  international  rights,  but  rights 
derived  from  Municipal  Laws.  International  Law  is 
indeed  the  background  of  these  rights,  in  so  far  as  the 
duty  to  grant  them  is  imposed  upon  the  several  States 
by  International  Law.  It  is  therefore  quite  correct 
to  say  that  the  individuals  have  these  rights  in  con- 
formity with,  or  according  to,  International  Law, 
if  only  it  is  remembered  that  these  rights  would  not 
exist  had  the  several  States  not  created  them  by  their 
Municipal  Law. 

And  the  same  is  valid  as  regards  special  rights  of 
individuals  in  foreign  countries  according  to  special 
international  treaties  between  two  or  more  Powers. 
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Although  such  treaties  generally  speak  of  rights  which 
individuals  shall  have  as  derived  from  the  treaties  them- 
selves, this  is  nothing  more  than  an  inaccuracy  of  lan- 
guage. In  fact,  such  treaties  do  not  create  these  rights, 
but  they  impose  the  duty  upon  the  contracting  States  of 
calling  these  rights  into  existence  by  their  Municipal 
LawB.^ 

Again,  where  States  stipulate  by  international  treaties 
certain  favours  for  individuals  other  than  their  own 
subjects,  these  individuals  do  not  acquire  any  inter- 
national rights  under  these  treaties,  but  the  State  whose 
subjects  they  are  has  an  obligation  towards  the  other 
States  of  granting  such  favours  by  its  Municipal  Law. 
Thus,  for  example,  when  Articles  5,  27,  35,  and  44 
of  the  Treaty  of  Berlin,  1878,  made  it  a  condition  of 
the  recognition  of  Bulgaria,  Montenegro,  Serbia,  and 
Roumania,  that  these  States  should  not  impose  any 
religious  disability  upon  their  subjects,  the  latter  did 
not  thereby  acquire  any  international  rights.'  Another 
instructive  example^  is  furnished  by  Article  5  of  the 
Peace  Treaty  of  Prague,  1866,  between  Prussia  and 
Austria,  which  stipulated  that  the  northern  district  of 
Schleswig  should  be  ceded  by  Prussia  to  Denmark  in 
case  the  inhabitants  should  by  a  plebiscite  vote  in  favour 
of  such  cession.  Austria,  no  doubt,  intended  to  secure 
by  this  stipulation  for  the  inhabitants  of  North  Schleswig 
the  opportunity  of  voting  in  favour  of  their  union  with 
Denmark.  But  these  inhabitants  did  not  thereby  > 
acquire  any  international  right ;  Austria  alone  acquired 
a  right  to  insist  upon  Prussia  granting  to  the  inhabitants 


^  The  whole  matter  18  treated  with 
great  lucidity  by  JeUinek,  Syttem 
der  wJtfjectiven  ofentlichen  RechU 
(1892),  pp.  310-314,  and  Heilbom, 
Sjfiiem,  pp.  68-138. 

'  Nor  again,  under  the  series  of 
olauaes  for  the  proteotion  of  racial, 
religious,  or  linguistic  minorities  in- 
serted in  some  of  the  treaties  of  peace 


and  in  various  treaties  between  the 
Principal  Allied  and  Asaooiated 
Powers  and  other  Powers  which  fcrm 
part  of  the  reeetUement  after  tbe 
World  War  (see  below,  §  568A),  do 
the  individuals  in  whose  favour  these 
provisions  have  been  made  acquire 
any  international  rights. 
'  See  Heilbom,  Sffiiem^  p.  07. 
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the  opportunity  of  votiiig  for  the  union  with  Denmark. 
Prussia,  however,  intentionally  neglected  her  duty, 
Austria  did  not  insist  upon  her  right,  and  finally  relin- 
quished it  by  the  Treaty  of  Vienna  of  1878.^  So  the 
matter  stood  until  the  Treaty  of  Peace  with  Germany 
(Articles  109-114)  again  stipulated  for  a  plebiscite  within 
a  certain  area  of  Northern  Schleswig. 

The  assertion^  that,  although  individuals  cannot 
be  subjects  of  International  Law,  they  can  neverthe* 
less  acquire  rights  and  duties  from  International  Law, 
is  untenable  as  a  general  proposition.  International  Law 
cannot  grant  irUernational  rights  to  individuals,  for 
international  rights  and  duties  can  only  exist  between 
States,  or  between  the  League  of  Nations  and  States. 
International  Law  cannot  give  municipal  rights  to  indi- 
viduals, for  municipal  rights  and  duties  can  only  be 
created  by  Municipal  Law.  However,  where  Inter- 
national Law  creates  an  independent  organisation— for 
iiistance,  the  proposed  International  Prize  Court  at  the 
Hague,  or  the  European  Danube  Commission,  and  the 
like— certain  powers  may  be  granted  to  commissions, 
courts,  councils,  and  even  to  individuals  concerned. 
These  powers  are  legal  powers,  and  are  therefore  justly 
called  rights,  although  they  are  neither  international 
nor  municipal  rights,  but  only  rights  within  the  organisa- 
tion concerned.  Thus  the  unratified  Convention  xn. 
of  the  second  Hague  Peace  Conference  provided  for 
an  International  Prize  Court  to  which  —  see  Articles 
4  and  5 — ^individuals  could  bring  an  appeal.'    Thereby 


*  It  ought  to  be  mentioned  that 
the  opinion  presented  in  the  text 
p<nu)oniing  the  impoedhility  for 
indiTidtiaU  to  be  sabjeots  of  Inter- 
national Law,  which  is  now  mostly 
Jf^Mld,  is  rigoroasly  opposed  by 
Kaof iiMum*  Dk  Rechtihnrfi  des  inier* 
^itmaim  BeehU»  (ISM),  i§  1-4,  and 
*^«v  others. 

'  See  Dieoa  in  B.G.,  xri.  (1900), 


pp.  67-70 ;  Rehm  and  Adler  mZ.V., 
i.  (1907),  pp.  53  and  614 ;  lisst,  §  5 ; 
Kohler  in  Z.K.,  ii.  (1908),  pp.  209- 
230. 

'  The  position  of  indiyidnala  in 
this  ease  is  disoossed  by  Wehberg, 
Da»  SuhnegnrteKt  (1915),  pp.  302- 
304.  See  also  Lammasoh,  t>%€  Lthrt 
wm  der  SehMtgenehOtarUU  (1913), 
pp.  158-161,  and  Borohard,  9  9. 
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Indi- 
viduahi 
Objects 
of  the 
Law  of 
Natioiu. 


a  right  would  be  given  to  individuals ;  but  it  would  be 
neither  an  international  nor  a  municipal  right,  but  only 
a  right  within  the  independent  organisation  ^  intended 
to  be  set  up  by  Convention  xn. 

§  290.  But  what  is  the  real  position  of  individuals 
in  International  Law,  if  they  are  not  subjects  thereof  ? 
The  answer  can  only  be  that  they  are  objects  of  the  Law 
of  Nations.  They  appear  as  such  from  many  different 
points  of  view.  When,  for  instance,  the  Law  of 
Nations  is  seen  to  recognise  the  personal  supremacy  of 
every  State  over  its  subjects  at  home  and  abroad,  these 
individuals  appear  as  objects  of  the  Law  of  Nations  just 
as  does  State  territory  in  consequence  of  the  recognised 
territorial  supremacy  of  every  State.  When,  s^ndly, 
the  recognised  territorial  supremacy  of  every  State  is 
seen  to  comprise  certain  powers  over  foreign  subjects 
within  its  boundaries  with  the  exercise  of  which  their 
home  State  has  no  right  to  interfere,  these  individuals 
appear  again  as  objects  of  the  Law  of  Nations.  And, 
thirdly,  when  it  is  seen  that,  according  to  the  Law  of 
Nations,  any  State  may  seize  and  punish  foreign  pirates 
on  the  open  sea,  or  that  belligerents  may  seize  and 
punish  neutral  blockade-runners  and  carriers  of  contra- 
band on  the  open  sea  without  their  home  State  having 
a  right  to  interfere,  individuals  appear  once  more  as 
objects  of  the  Law  of  Nations.^ 

§  291.  If,  as  stated,  individuals  are  never  subjects 
but  always  objects  of  the  Law  of  Nations,  then  nation- 
ahty  is  the  link  between  them  and  the  Law  of  Nations. 
It  is  through  the  mediimi  of  their  nationality  only  that 


^  The  organisation  created  by  the 
Covenant  of  the  League  of  Nations  is 
another  example.  The  rights  and 
duties  of  the  Council,  the  Assembly, 
and  the  Secretariat  are  neither  inter- 
national nor  municipal  rights  and 
duties,  but  only  rights  and  duties 
within  the  organisation  set  up  by 
the  Covenant. 


'  Westlake,  Papen,  p.  2,  main- 
tains that  in  these  cases  individuals 
appear  as  iubfecU  of  IntematioDsl 
Law;  but  I  cannot  understand 
upon  what  argument  this  asser- 
tion is  bcbsed.  The  correct  stand- 
point is  taken  up  by  Lorimer,  ii. 
p.  131,  and  Holkmd,  Juriipnidenee, 
p.  341. 
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individuals  can  enjoy  benefits  from  the  existence  of  NaUon- 
the  Iaw  of  Nations.    This  is  a  fact  which  has  conse-  uSl  ^^ 
quences  over  the  whole  aiea  of  International  Law.^^^^^ 
Such  individuals  as  do  not  possess  any  nationality  enjoy  Tidiub 
no  protection  whatever,  and,  if  they  aro  a^rieved  by  juw  of^ 
a  State,  they  have  no  way  of  redress,  since  there  is  no  NaUoM. 
State  which  would  be  competent  to  take  their  case  in 
hand.    As  far  as  the  Law  of  Nations  is  concerned, 
apart  from  morality,  there  is  no  restriction  whatever  to 
cause  a  State  to  abstain  from  maltreating  to  any  extent 
such  stateless  individuals.'    On  ihe  other  hand,  if 
individuals  who  possess  nationality  aro  wronged  abroad, 
it  is  their  home  State  only  and  exclusively  which  has 
a  right  to  ask  for  redress,  and  these  individuals  them- 
selves have  no  such  right.    It  is  for  this  reason  that 
the  question  of  nationality  is  very  important  for  the 
Law  of  Nations,  and  that  individuals  enjoy  benefits  from 
this  law,  not  as  human  beings,  but  as  subjects  of  States 
which  aro  members  of  the  Family  of  Nations.   Their  posi- 
tion in  this  respect  is  so  difieront  from  that  of  stateless 
individuals  and  of  subjects  of  States  outside  the  Family 
of  Nations,  that  it  has  been  correctly  characterised  as  a 
kind  of  international  '  indigenousness,'  a  ViSlherrecfUs- 
Indigenat^   Just  as  municipal  citizenship  procures  for  an 
individual  the  enjoyment  of  the  benefits  of  the  Municipal 
Laws,  so  this  international  '  indigenousness,'  which  is  a 
necessary  inf eronce  from  municipal  citizenship,  procures 
the  enjoyment  of  the  benefits  of  the  Law  of  Nations. 

§292.  Several  writers*  maintain  that  the  Law  ofTheUw 
Nations  guarantees  to  every  individual  at  home  and^ndthr^ 
abroad  the  so-called  rights  of  mankind,  whether  he  be  ^jj'^^ 
stateless  or  not,  and  whether  he  be  a  subject  of  a  member- 
State  of  the  Family  of  Nations  or  not.    Such  rights  aro 

'  SMbdow,  S2M.  «  BlimtMhli,  «  S604WS  Mid  870; 

'  Bee  below,  1 312.  Martent,  i.  |§  86  and  86 ;  Fiore,  i. 

*  Bee  Stoo^  in  HcUu9idorf,  ii.       Noe.  684712,  and  Oode,  Noe.  610- 
p.  588.  674;  BonflU,  Na  807,  and  otben. 
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said  to  oomprifle  the  right  of  existence,  the  right  to  pio- 
tection  of  honour,  life,  health,  liberty,  and  property,  the 
right  of  practismg  the  religion  of  his  choice,  the  right  of 
emigration,  and  the  like.  But  such  rights — ^they  could 
only  be  municipal  and  not  international  rights— do  not 
in  fact  at  present  enjoy  any  guarantee  whatever  from 
the  Law  of  Nations.^  But  there  are  certain  facts  which 
cannot  be  denied  at  the  background  of  this  erroneous 
opinion.  The  Law  of  Nations  is  a  product  of  Christian 
civilisation  and  represents  a  legal  order  which  binds 
States,  chiefly  Christian,  into  a  conmiunity.  It  is  there- 
fore no  wonder  that  ethical  ideas,  some  of  which  are  the 
basis  of,  and  others  a  development  from  Christian 
morals,  have  a  tendency  to  require  the  help  of  Inter- 
national Law  for  their  realisation.  When  the  Powers 
stipulated  at  the  Berlin  Congress  of  1878  that  the  Balkan 
States  should  be  recognised  only  under  the  condition 
that  they  did  not  impose  any  reUgious  disabilities  on 
their  subjects,  or  when  in  several  treaties  which  con- 
stitute the  resettlement  after  the  World  War  the  Prin- 
cipal Allied  and  Associated  Powers  secured  the  inser- 
tion of  clauses  to  protect  minorities,  they  lent  their  arm 
to  the  realisation  of  such  an  idea.  Again,  when  the 
Powers  after  the  beginning  of  the  nineteenth'  century 
agreed  to  several  international  arrangements  in  the 
interest  of  the  abolition  of  the  slave  trade,'  they  fostered 


*  The  matter  ia  treated  with  great 
Inoidity  by  Heilbom,  SytUm,  pp. 
83-138. 

*  It  is  inoorreot  to  maintain  that 
the  Law  of  Nations  has  abolished 
slavery,  bat  there  is  no  doubt  that 
the  conventional  Law  of  Nations  has 
tried  to  abolish  the  slave  trade. 
Three  important  general  treaties 
were  concluded  for  that  purpose 
during  the  nineteenth  century,  uter 
the  Vienna  Congress — namely  (1) 
the  Treaty  of  London,  1841,  between 
Qreat  Britain,  Austria,  France, 
Pmsaia,  and  Russia ;  (2)  the  Qeneral 


Act  of  the  Gongo  Conference  of 
Berlin,  1885,  which  in  Aitide  9 
dealt  with  the  slave  trade ;  (3)  the 
Oeneral  Act  of  the  anti-slavery  Con- 
ference of  Brussela,  1890,  which  wa« 
signed  by  Qreat  Britain,  Austria- 
Hungary,  Belgium,  the  Congo  Free 
State,  Denmark,  France  (see,  hov- 
ever,  below,  §  617),  Germanyt 
Holland,  Italy,  Persia,  Portugal, 
Russia,  Spain,  Sweden,  Norway,  the 
United  States,  Turkey,  and  Zamdbar. 
See  Queneuil,  Dt  la  TVotfe  det  Noin 
et  de  VEadavoffe  (1907),  and  Hershej, 
No.  216. 
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the  realisation  of  another  of  these  ideas.  And  the 
innumerable  treaties  between  the  difierent  States  as 
regards  extradition  of  criminals,  commerce,  naviga- 
tion, copyright,  and  the  like,  are  inspired  by  the  idea 
of  affording  ample  protection  to  life,  health,  and  pro- 
perty of  individuals.  Lastly,  there  is  no  doubt  that, 
should  a  State  venture  to  treat  its  own  subjects  or  some 
of  them  with  such  cruelty  as  would  stagger  humanity, 
public  opinion  of  the  rest  of  the  world  would  call  upon 
the  Powers  to  exercise  intervention  ^  for  the  purpose 
of  compelUng  such  State  to  establish  a  legal  order  of 
things  within  its  boundaries  sufficient  to  guarantee  to 
its  citizens  an  existence  more  adequate  to  the  ideas  of 
modem  civilisation.  However,  a  guarantee  of  the 
so-called  rights  of  mankind  cannot  be  found  in  all 
these  and  other  facts. 


II 
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Vittel,  i.  U  220-2226— HaU,  H  66  and  87— WestUke,  i.  pp.  220,  288-240- 
Halleok,  i.  p.  401— Taylor,  H  172-178— Henhey,  No.  228— Moore,  iii. 
IS  372-376— Blnzitaohli,  H  864-880— Stoerk  in  ffoliaetuU>rf,  ii.  pp.  630- 
650-Gareis,  §  64— liust,  S  11— UUnuum,  H  108  and  109— Bonfila,  Nos. 
438-404  —  DMpagzi«t»  Nob.  329-8S8  —  Pradier-FoiUr^  iii  Na  1646  — 
RiYier,  i.  p.  dO»— Nys,  it  pp.  266-262— Calvo,  ii  H  639-640— Fion,  i 
Noa.  644-668,  684-712,  and  Code,  Noa.  643-646— Martens,  i.  H  86-87— 
Han,  Fcreign  Fowert  and  Jurisdiction  (1894),  §  14 — Oogordan,  La 
IftaionaliUau  Point  deVwd€sBapporUintenialioiuiWB{2sAed^  1890)— 
Zeballoa,  La  NationaliU  au  PokU  de  Vue  de  la  Legislation eompar^,  etc., 
2  T<^  (1914)— Borohaid,  H  4  and  6,  and  198-227— Gargaa  in  Z.  F.,  v. 
(1911),  pp.  278-816  and  478-609. 

§  293.  Nationality  of  an  individual  ^  is  his  quality  of  Oonoeo- 
being  a  subject  of  a  certain  State,  and  therefore  its  citizen.  NaUon- 
It  is  not  for  International,  but  for  Municipal  Law  to  ^^y* 
determine  who  is,  and  who  is  not,  to  be  considered  a 
subject.    And  therefore  it  matters  not,  as  far  as  the 

*  See  above,  i  137.  it  entirely  a  matter  of  private  Inter- 

*  The  nationality  of  oorporatioiit      national  Law,  and  conaiderationa  of 
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Law  of  Nations  is  concerned,^  that  Municipal  Laws 
may  distinguish  between  difieient  kinds  of  sabjecte 
— for  instance,  those  who  enjoy  full  poUtical  rights, 
and  are  on  that  account  named  citibeens,  and  those  who 
are  less  favoured,  and  are  on  that  account  not  named 
citizens.  Nor  does  it  matter  that,  according  to  Munici- 
pal Law,  a  person  may  be  a  subject  of  a  part  of  a  State, 
for  instance  of  a  dominion  or  a  colony,  but  not  a  subject 
of  the  mother  country,  provided  only  such  person 
appears  as  a  subject  of  the  mother  country  as  far  as 
the  international  relations  of  the  latter  are  concerned. 
Thus,  a  person  naturalised  in  a  British  dominion  or 
colony  is,  for  all  international  purposes,  a  British  subject, 
although  he  may  not  have  the  rights  of  a  British  subject 
within  the  United  Kingdom  itself.^  For  all  international 
purposes,  all  distinctions  made  by  Municipal  Laws  be- 
tween subjects  and  citizens,  and  between  different  kinds 
of  subjects,  have  neither  theoretical  nor  practical  value, 
and  the  terms  'subject'  and  'citizen'  are,  therefore, 
synonymous  so  far  as  Litemational  Law  is  concerned. 


pablio  polioy  hAve  a  decisive  infinenoe 
upon  the  attitude  of  every  State  with 
regard  to  it.  See  Isay,  Die  StaaU- 
angehdrigheitderjitristuchen  Peraofien 
{IWI) ;  Young,  Foreiffn  Oompanies 
and  <Ah$r  GorportUions  (1912); 
Borohard,  §§  23  and  227-282  (ex- 
hauBtive  literature  on  the  problem  is 
to  be  found  in  Borchard's  appendix). 
Buring  the  World  War  the  problem 
became  of  particular  importance,  as 
is  apparent  from  the  following 
monographs:  Pillet,  Des  PeraonneM 
morales  en  Droit  international  privd 
(1914);  Schuster,  The  Nationality 
and  DomicUe  qf  Trading  Corpora- 
tioM,  in  vol.  ii.  (1917),  pp.  57-85  of 
the  Grotius  Society ;  Mamelok,  Die 
Staatmngehiirigkeit  der  jwistiBchen 
Perwnen  (1918);  Grossmann,  Wirt- 
9duiftapoliti$che  BelrackUmgen  i26er 
die  StaationgehSrigheit  der  jurii- 
tieehen  Pertonen  (1918);  Buegger, 
Die  8taatminge!UirigkeU  der  jurie- 
tiBchm   Per9onen    (1918);    Martin- 


Acbard,  La  HaUonalitd  de$  SodAie 
anonymes  (1918). 

^  Unless  the  State  oonoemed  has 
restricted  its  liberty  of  action  with 
regard  to  these  questions  by  treaty 
with  another  State.  See,  for  ex- 
ample. Treaty  ci  Peace  with  Pcdand, 
Articles  3-6 ;  Treaty  ol  Peace  with 
Austria,  Articles  64-65.  Similar 
provisions  occur  in  other  treaties 
of  peace.     See  below,  §  568A. 

*  Rex  V.  IVcmcis,  ex  parte  Mark- 
wald,  [1918]  1  KB.  617,  and  Mark- 
wald  V.  A,0,,  (1920)  36  T.L.R.  197. 
See  below,  §  307,  and  Hall,  Foreign 
Powere  and  Juriedietion^  §  20,  who 
quotes,  however,  a  decision  of  the 
French  Cour  de  Oassation,  according 
to  which  naturalisation  in  a  Briti^ 
colony  does  not  oonstitute  a  real 
naturalisation.  But  this  dedsian  is 
based  on  the  Oode  Civil  of  Frsaoe 
and  has  nothing  to  do  with  the  Law 
of  Nations.  See  also  Westlake, 
i.  pp.  238240. 
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But  it  must  be  emphasised  that '  nationality/  mean- 
ing citizenship  of  a  certain  State,  must  not  be  confounded 
with  'nationality'  meaning  membership  of  a  certain 
nation  in  the  sense  of  a  race.  Thus  Englishmen,  Scots- 
men, and  Irishmen  are,  despite  their  different  nationality 
as  r^aids  their  race,  all  of  British  nationality  as  regards 
their  citizenship.  Thus,  further,  although  all  Polish 
individuals  are  of  Polish  nationality  qiui  race,  for  many 
generations  there  were  no  Poles  qua  citizenship. 

§294.  It  will  be  remembered  that  nationality  isFimotion 
the  link  between  individuals  and  the  benefits  of  theautyt^^' 
Law  of  Nations.^  This  function  of  nationality  becomes 
apparent  vtrith  regard  to  individuals  abroad,  or  to  pro- 
perty abroad  belonging  to  individuals  who  are  them- 
selves within  the  territory  of  their  home  State,  especially 
on  account  of  one  particular  right  and  one  particular 
duty  of  every  State  towards  all  other  States.  The 
right  is  that  of  protection  over  its  citizens  abroad  which 
eveiy  State  holds,  and  occasionally  vigorously  exercises 
towards  other  States ;  it  will  be  discussed  in  detail  below, 
§319.  The  duty  is  that  of  receiving  on  its  territory 
such  of  its  citizens  as  are  not  allowed  to  remain  ^  on  the 
temtoiy  of  other  States.  Since  no  State  is  obliged  by 
the  Law  of  Nations  to  allow  foreigners  to  remain  within 
its  boundaries,  it  may,  for  many  reasons,  happen  that 
certain  individuals  are  expelled  from  all  foreign  countries. 
The  home  State  of  expelled  persons  cannot  refuse  to 
receive  them  on  the  home  territory,  the  expelling  States 
having  a  right  to  insist  upon  this.^ 

§295.  Although  nationality  alone  is  the  regular 
means  through  which  individuals  can  derive  benefit 

*  See  above,  S  291.  supreniAoy    illnttnte    the    funotion 

'  See  below,  §  328.  of  nationality.     (See  above,  §  124.) 

'  Apart  from  the  right  of  proteo-  Thus,    the    home    State    can    tAX 

tion,  and  the  duty  to  receive  ex-  oitizens  living  abroad  in  the  interest 

peUed  dtizeos  at  home,  the  powers  of  home  finance,  oan  request  them 

^  a  State  over  its  oitLBens  abroad  to  come  home  for  the   purpose  of 

in    ooDseqoBiioe    of    its     personal  rendering     military     aervioe,     oan 

VOL.  L  2  a 
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80-oftUed  from  the  Law  of  Nations,  there  are  three  exoeptiona 
^dde  cases ^  in  which  individuals  may  come  under  the  inter- 
>^sub-  national  protection  of  a  State  of  which  they  are  not 
subjects:  (1)  A  State  undertakes  by  an  intematioBal 
agreement  l^e  diplomatic  protection  of  another  State's 
citizens  abroad,  and  in  this  case  the  protected  foreign 
subjects  are  named  "prctSgds  of  the  protecting  States. 
Such  agreements  may  either  be  intended  to  be  per- 
manent—  as  when  a  small  State,  Switzerland  for 
instance,  has  no  diplomatic  envoy  m  a  certain  foreign 
country  where  many  of  its  subjects  reside,  or  to  be  for 
time  of  war  only,  a  belligerent  handing  over  to  a  neutral 
State  the  protection  of  its  subjects  in  an  enemy  State. 

(2)  The  League  of  Nations,  acting  through  a  State 
or  persons  representing  the  League,  undertakes  the 
diplomatic  protection  abroad  of  persons  who  are  not,  of 
course,  its  citizens.  Thus  the  Governing  Commission  of 
the  Saar  Basin,  representing  the  League  of  Nations^  is 
to  ensuie  the  protection  abroad  of  the  interests  of  the 
inhabitants  of  that  territory.^ 

(3)  A  State  promises  diplomatic  protection  within 
the  boundaries  of  Turkey  and  other  Oriental  countries 
to  certain  natives.  Such  protected  natives  are  like- 
wise named  prot^gds,  but  they  are  also  called  '(fe 
facto  subjects'  of  the  protectijog  State.  Their  pod- 
tion  is  quite  anomalous ;  it  is  based  on  custom  and 
treaties,  and  no  special  rules  of  the  Law  of  Nations  itself 
are  in  existence  concerning  them.  Every  State  which 
takes  such  de  facto  subjects  under  its  protection  can 
act  according  to  its  discretion,  and  there  is  no  doubt 
that  as  soon  as  these  Oriental  States  have  reached  a 
level  of  civilisation  equal  to  that  of  the  Western  members 

piixudi  them  for  orimes  oommitted  State,  or  to  prevent  them  from  i»y* 

abroad,    can    eategorioally  request  ing  taxes  to  their  home  State,  and 

them  to  come  hcnne  for  good  (so-  the  like. 

called  ^'itf  avocandi).    And  no  State  ^  See  Borohard,  K  203-908. 

has  a  right  foroiUy  to  retain  foreign  '  See  Treaty  of  Peace  with  Ge^ 

citizens  called  home  by  their  home  many,  Article  60  annex. 
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of  the  Family  of  Nations,  the  whole  institatioii  of  de 
fado  subjects  wiU  disappear. 

§  296.  As  emiffration  involves  the  vohintaiy  removal  Natioo- 
of  an  individi^m  his  home  State  with  th^intantion  p^:" 
of  residing  abroad,  but  not  necessarily  with  the  inten-  ^^°* 
tion  of  lenooncing  his  nationality,  it  is  obvious  that 
emigrants  may  well  retain  their  nationahty.    Emigra- 
tion is  in  fact  entirely  a  matter  of  internal  legislation 
of  the  different  Stat^.    Every  State  can  fix  for  itself 
the  conditions  under  which  emigrants  lose  or  retain 
their  nationality,  as  it  can  also  prohibit  emigration 
altogether,  or  can  at  any  moment  request  those  who 
have  emigrated  to  return  to  their  former  home,  pro- 
vided the  emigrants  have  retained  their  nationahty  of 
birth.    And  it  must  be  specially  emphasised  that  the 
Law  of  Nations  does  not,  and  cannot,  grant  a  right  of 
emigration  to  every  individual,  although  it  is  frequently 
maintained  ^  that  it  is  a  '  natural  *  right  of  every  indi- 
vidual to  emigrate  from  his  own  State.^    What  would 
be  possible,  and  is  desirable,  is  that  by  a  general  inter- 
national treaty  concerning  the  acquisition  and  loss  of 
citizenship  the  several  States  should  agree  to  grant  to 
every  individual  by  their  Municipal  Laws  the  right  to 
emigrate.' 

(1807),  p.  276.  Sm  also  Gargas  in 
Z,  F.,  V.  (1011),  pp.  278-816,  478-500. 
*  In  aooordanoe  with  Article  56  of 
the  Treaty  of  Peaoe  with  Bulgaria, 
aod  the  deoision  of  the  Principal 
Allied  and  Asaooiated  Powers,  Greece 
and  Bulgaria  signed,  on  November 
27, 1010,  a  convention  providing  that 
the  subjects  of  each  party  belonging 
to  racial,  religious  and  linguistic 
minorities  might  freely  emigrate  to 
the  territory  of  the  other.  Misc., 
No.  3  (1020),  Cmd.  580.  Other  similar 
treaties  are  believed  to  be  under  oon- 
sideration. 


^  EspedAily  by  American  writers. 
On  the  Amerioan  standpoint  oon- 
cerning  emigration,  see  Borohard, 
a  315-331. 

*  Attention  ought  to  be  drawn  to 
the  fact  ^at,  to  ensure  the  proteo- 
tion  of  the  intersata  of  emigrants  and 
immigrants  from  the  moral,  hygienic, 
itti  econoBsic  point  of  view,  l^e  In- 
stitute of  International  Law,  at  it« 
meeting  at  Copenhagen  in  1807, 
adopted  a  body  of  fourteen  principles 
conoeiningemigration  under  the  head- 
ing 'VcBux  reUtifs  k  la  Matiire  de 
I'Emigration ' ;   see  ilfifmatre,   xvi. 
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MODES  OF  ACQUntlNO  AND  LOSING  NATIONAUTT 

Vattel,  i.  §§  212-219— HaU.  §§  67-72- WestUke,  i.  pp.  220-227— Lawrence, 
§§  94-05— HaUeok,  i.  pp.  430-448— Herahey,  Nos.  224-22»— Moore,  iii. 
§§  372-473— Taylor,  §§  176-183— Walker,  §  19— BluntsohU,  U  364-373- 
Hartmaim,  §  81— Hefifter,  §  59— Stoerk  in  HoUzendarf,  u.  pp.  592-630 
—Gareifl,  § 55— Liszt,  §  11— Ullmann,  §§  UOand  112— Bonfils,  Noe.  417- 
432— Despagnet,  Noa.  318-327— Pradier-Fod6r6,  iii.  Nos.  1646-1691- 
Bivier,  i.  pp.  303-306— Oalvo,  ii.  §§  541-654,  vi.  §§  92-117— Martens,  ii. 
§§  44-48— Fiore,  Code,  Nos.  665-674— Foote,  PrivaU  IfUemaiional 
JurUprudenee  (3rd  ed.  1904),  pp.  1-51 — Dicey,  GonJUet  qf  Law,  2dA  ed. 
(1908),  pp.  164-191— Martitz,  Iku  Reeht  der  StaaUcmgehCrigkeU  im 
ifUemcUionalen  Verkehr  (1885) — C}ogordan,  I/a  NatumaliU,  etc  (2ad  edL 
1890),  pp.  21-113, 317-398— Lapradelle,  De  la  Nationality  d^Oriffine  (1893) 
— Bemey,  La  Nationalitd  d  l^Itutitta  de  Droit  iiUemationai  (1897)— 
Bisoochi,  Aequislo  e  Perdita  delta  Nazumalitd,  etc.  (1907) — Sieber,  Dot 
Staataburgerecht  in  ifUemationalem  Verkehr,  2  vols.  (1907) — Lehr,  La 
NatioruUiti  dona  lee  principaux  6tate  du  Globe  (1909),  and  in  R,I.,  2wi 
Ser.  X.  (1908),  pp.  285,  401,  and  525— Edwards  in  the  Journal  qf  tkt 
Society  qf  Comparative  LegisUUion,  New  Ser.  xr.  pt.  ii.  pp.  106- 
115— Borohard,  §§  263-273,  and  315-336— In  1893  the  British  Govern- 
ment addressed  a  oiroular  to  its  representatives  abroad  requesting 
them  to  send  in  a  report  oonoeming  the  laws  relating  to  nationality 
and  naturalisation  in  foroe  in  the  respective  foreign  oonntries.  Thew 
reports  have  been  oolleoted  and  presented  to  Parliament  and  are  oon- 
tinned  from  time  to  time.  The  reports  up  to  1893  are  printed  in 
Martens,  N,R.O,,  2ad  Ser.  six.  pp.  515-760. 

Five  §  297.  Although  it  is  at  present  for  Municipal  Law 

AoqiUsi^   to  determine  who  is,  and  who  is  not,  a  subject  of  a  State,^ 

Nation-    ^*  ^®  nevertheless  of  interest  to  the  theory  of  the  Law  of 

aHty.       Nations  to  ascertain  how  nationaUty  can  be  acquired 

according  to  the  Municipal  Law  of  the  different  States. 

The  reason  of  the  thing  presents  five  possible  modes  of 

acquiring  nationaUty,  and,  although  no  State  is  obliged 

to  recognise  all  five,  nevertheless  all  States  practicallv 

do  so.    They  are  birth,  naturalisation,  redintegration, 

subjugation,  and  cession. 

§  298.  The  first  and  chief  mode  of  acquiring  nation- 
ality is  by  birth ;  indeed,  the  acquisition  of  nationality 

^  Szcept  in  the  oaae  mentioned  in  S  293  n. 
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by  another  mode  is  exceptional,  since  the  vast  majority  Aoquki- 
of  mankind  acquires  nationality  by  birth,  and  does  not  n^^. 
change  it  afterwards.  But  no  uniform  rules  exist  ^^^ 
accoiding  to  the  Municipal  Law  of  the  difierent  States 
concerning  this  matter.  Some  States,  as  Germany 
and  Austria,  adopted  the  rule  that  descent  alone  is 
the  decisive  factor,^  so  that  a  child  bom  of  their  subjects 
became  ipso  facto  by  birth  their  subject  likewise,  be 
the  child  bom  at  home  or  abroad.  According  to  this 
rule,  ill^timate  children  acquire  the  nationality  of 
their  mother.  Other  States,  such  as  Argentina,  have 
adopted  the  rule  that  the  territory  on  which  birth  occurs 
is  exclusively  the  decisive  factor.^  According  to  this 
rule,  every  child  bom  on  the  territory  of  such  State, 
whether  the  parents  be  citizens  or  aliens,  becomes  a 
subject  of  such  State,  whereas  a  child  bom  abroad  is 
foreign,  although  the  parents  may  be  subjects.  Again, 
other  States,  as  Qreat  Britain  '  ajid  the  United  States, 
have  adopted  a  mixed  principle,  since,  according  to  their 
Municipal  Law,  not  only  children  of  their  subjects  bom 
at  home  or  abroad  become  their  subjects,  but  also  such 
children  of  alien  parents  as  are  bom  on  their  territory. 
§  299.  The  most  important  mode  of  acquiring  nation- 
ahty  besides  birth  is  tiiat  of  naturalisation  in  the  wider 
sense  of  the  term.  Through  naturalisation,  an  alien 
by  birth  acquires  the  nationality  of  the  naturalising 

^  Jiu  $cmgumu.  AUegianoe,  or  was  a  person  to  whom 

^JvMMol'  ^  oertifioate   of   naturalisation  had 

been  granted,  er  had  become  a  British 

'  The  Gommon  Law  of  England  subject  through  annexation  of  terri- 

ooDoeming  nationality  has   several  tory,  or  was  in  the  service  of  theCrown 

times  been  altered  by  Statute.     Ac-  when  the  child  was  bom ;  {c)  was  bom 

cording  to  S 1  of  the  British  National-  on  board  a  British  ship.     See^  how- 

ity  and  Status  of  Aliens  Acts,  1914  ever,  §  1  (3)  as  to  the  status  of  a  person 

uxi  1918,  every  person  is  a  natural-  bom  before  January  1,  1915.      See 

^m  British  subject  who  (a)  was  bom  Hall,  Foreign  PawerB  and  JurMietion 

within  His  Majesty's  Dominions  and  (1894),  §  14 ;  Edwards  and  Saraant 

Allegiance ;  (6)  though  bom  out  of  in  the  Janmal  qf  the  Society  of  Com- 

Hu  Majesty's  Dominions,  is  the  child  partUive  Legidaliony  New  Ser.   ziv. 

of  a  father  who  at  the  time  of  the  (1914),  pp.  314-336;   Wilkinson  in 

child's  birth  wasa  British  subject,  and  the  Law  Magazine  and  Review,  xl. 

wu  either  bom  within  His  Majesty's  (1916-1916),  pp.  187196. 
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Aoqnui-    State.    Acooiding  to  the  Municipal  Law  of  the  different 
Natimi-    States  naturalisation  may  take  place  through  six  different 
^^^^    acts — ^namely,  marriage,  legitimation,  option,  acquisi- 
Nftturaii-  tion  of  domicile,  appointment  as  Government  official, 
■*  *^^     grant  on  application.    Thus,  according  to  the  Municipal 
Law  of  most  States,  an  alien  female  marrying  a  subject 
of  such  State  becomes  thereby  ipso  facto  naturalised. 
Thus,  further,  according  to  the  Municipal  Law  of  several 
States,  an  illegitimate  child  bom  of  an  alien  mother, 
and    therefore   an    alien    itself,    becomes    ipso  fade 
naturalised  through  the  father  marrying  the  mother, 
and  thereby  Intimating  the  child.^    Thus,  thirdly, 
according  to  the  Municipal  Law  of  some  States,  which 
declare  children  of  foreign  parents  bom  on  their  terri- 
tory to  be  aliens,  such  children,  if,  after  having  come 
of  age,  they  make  a  declaration  that  they  intend  to  he 
subjects  of  the  country  of  their  birth,  become  ipso  f ado 
by  such  option  naturalised.    Again,   fourthly,  some 
States,  such  as  Venezuela,  let  an  alien  become  naturalised 
ipso  facto  by  his  taking  up  his  domicile'  on  their 
territory.     Some  States,  fifthly,  let  an  alien  become 
naturalised  ipso  facto  on  appointment  as  a  Government 
official.    And,  lastly,  in  all  States  naturalisation  may 
be  procured  through  a  direct  act  on  the  part  of  the 
State  granting  nationality  to  an  aUen  who  has  applied 
for  it.    This  last  kind  of  naturalisation  is  naturalisa- 
tion in  the  narrower  sense  of  the  term ;  it  is  the  most 
important  for  the  Law  of  Nations,  and,  whenever  one 
speaks  of  naturalisation  pure  and  simple,  such  naturaUsa- 


*  ^glish  Uw  has  not  adopted 
this  rule. 

*  It  is  doubtful  (see  HaU,  §  64) 
whether  the  home  State  of  indivi- 
duaU  BO  naturalised  against  their  will 
must  submit  to  this  ipio/acto  natural- 
isation. See  above,  §  125,  where  the 
rule  has  been  stated  that  in  con- 
sideration of  the  personal  supremacy 
ol  the  home  State  over  its  citizens 


abroad  no  State  can  natorslue 
foreigners  against  their  wiU.  For 
the  same  reason  objection  must  be 
taken  to  the  law  of  some  American 
States  according  to  which  (m« 
Borohard,  §  282)  natomlisaUoD  if 
%p$o  foiCto  acquired  through  a 
foreigner  buying  real  estate,  or 
having  a  child  lK>ni  to  him,  in  the 
State  oQQoenied. 
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tion  thtoii^  direct  grant  on  application  ia  meant ;  it 
will  be  discofised  in  detaU  below,  §§  303-307. 

§  300,  The  third  mode  of  acquiring  nationality  is  Aoqniii. 
by  so-called  redint^ration  or  resmnption.    Such  indi-  Ka!tion- 
viduals  as  have  been  natural-bom  subjects  of  a  State,  ^^L|^ 
but  have  lost  their  original  nationaUty  thromrh  natural-  Radinte- 
isation  abroad  or  for  some  other  cause,  may  recover  ^^^ 
their  original  nationality  on  fulfilling  certain  conditions. 
This  is  called  redintegration  or  resumption,  in  contra- 
distinction to  naturalisation,  the  favoured  person  being 
redintegrated  and  resumed  into  his  original  nationality. 
Thus,  according  to  §  12  (2)  of  the  British  Nation- 
aUty and  Status  of  AUens  Act,  1914,  any  child  who  has 
ceased  to  be  a  British  subject  through  its  father  ceasing 
to  be  a  British  subject,  may,  within  one  year  after 
attaining  its  majority,  by  a  declaration  resume  its 
original  British  nationieJity.    Again,  according  to  §  2  (6), 
a  woman  who  was  a  British  subject  previously  to  her 
marriage  to  an  aUen,  and  whose  husband  has  died  or 
whose  marriage  has  been  dissolved,  may  immediately 
upon  the  happening  of  such  an  event  apply  for  a 
certificate  of  naturalisation  readmitting  her  to  British 
nationality. 

§  301.  The    fourth  and  fifth  modes   of    acquiring  Aoqaui- 
nationaUty  are  by  subjugation  after  conquest  and  by  n^^. 
cession  of  territory,  the  inhabitants  of  the  subjugated  ^^  ^ 
and  the  ceded  territory  acquiring  ipao  facto  by  the  sub-  Sabjvga. 
jagation  or  cession  the  nationaUty  of  the  State  which  ommioq. 
acquires  the  territory.      These  modes  of  acquisition 
of  nationaUty  are  modes  settled  by  the  customary 
Law  of  Nations ;  details  have  been  given  above,  §§  219 
and  240. 

§  302.  Although  it  is  at  present  left  in  the  discretion  Virt 
of  the  different  States  to  determine  the  grounds  onionn^^^ 
which  individuals  lose  their  nationaUty,  it  is  neverthe-  ^^^^^' 
less  of  interest  to  the  theory  of  the  Law  of  Nations  to 
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take  notice  of  these  grounds.  Five  modes  of  losing 
nationality  must  be  stated  to  exist  according  to  the 
reason  of  the  thing,  although  all  five  are  by  no  means 
recognised  by  all  the  States.  These  modes  are  re- 
lease, deprivation,  expiration,  option,  and  substitution. 

(1)  Rdease. — Some  States,  as  Germany,  give  their 
citizens  the  right  to  ask  to  be  released  from  their 
nationality.  Such  release,  if  granted,  denationalises 
the  released  individual. 

(2)  Deprivation. — For  example,  according  to  the 
Municipal  Law  of  some  States,  as,  for  instance,  Bulgaria, 
Greece,  Italy,  Holland,  Portugal,  and  Spain,  the  fact 
that  a  citizen  enters  into  foreign  civil  or  military  service 
without  permission  of  his  sovereign  deprives  him  of  his 
nationality. 

(3)  Expiration. — Some  States  have  legislated  that 
citizenship  expires  in  the  case  of  such  of  their  subjects 
as  have  left  the  country  and  stayed  abroad  a  certain 
length  of  time.  For  instance,  a  naturalised  citizen  of 
the  United  States  of  America  as  a  rule  loses  his  citizen- 
ship  by  residing  for  two  years  in  the  country  of  his 
origin  or  for  five  years  in  any  other  foreign  State.  Or, 
again,  the  American  citizenship  of  a  woman  who  acquired 
it  by  marriage  to  an  American  expires  in  case  she  is  living 
abroad  at  the  time  when  her  husband  dies  or  her 
marriage  is  dissolved,  unless  within  one  year  after  such 
an  event  she  registers  as  an  American  citizen  before  the 
United  States  consul. 

(4)  Option. — ^For  example,  some  States — Great  Britain 
for  instance^ — ^which  declare  a  child  bom  of  foreign 
parents  on  their  territory  to  be  their  natural-bom 
subject,  although  he  becomes  at  the  same  time,  accord- 
ing to  the  Municipal  Law  of  the  home  State  of  the 
parents,  a  subject  of  such  State,  give  the  right  to  such 
child  to  make,  after  coming  of  age,  a  declaration  that 

^  See  British  Nationality  and  Status  of  Aliens  Act,  1914,  §  14. 
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he  deaiies  to  cease  to  be  a  citizen.^  Or,  to  give  another 
example,  according  to  the  law  of  the  United  States,  a 
foreign  woman  who  became  an  American  citizen  by. 
marriage  to  an  American  can,  if  she  continues  to  reside 
in  the  United  States  after  the  termination  of  the  marital 
relationship,  renounce  her  American  citizenship  by  a 
declaration.  Such  declaration  of  alienage  creates  ip90 
facto  the  loss  of  nationaUty. 

(5)  Svbstitutian. — According  to  the  law  of  many  States, 
as,  for  instance.  Great  Britain,  the  nationaUty  of  their 
subjects  is  extinguished  vpso  facto  by  their  naturalisation 
abroad,  be  it  through  marriage,  grant  on  application,  or 
otherwise.  Some  States,  however,  do  not  object  to 
their  citizens  acquiring  another  nationaUty  besides  that 
which  they  already  possess. 

Just  as  naturalisation  abroad  ipso  facto  extinguishes 
the  nationality  of  their  subjects  according  to  the  Muni- 
cipal Law  of  some  States,  so,  according  to  International 
Law,  through  subjugation  or  cession,  the  inhabitants 
of  the  conquered  or  ceded  territory  become  subjects  of 
the  State  which  annexes  the  territory,  and  their  former 
nationality  is  extinguished  by  substitution  of  the  new.' 


IV 
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Vattel,  i.  S  214-HaU,  M  71-71*— WastUke,  §  i.  pp.  232-237— Lawrenoe, 
K  95-9(V— PhiUimore,  i.  M  326-332— Halleok,  i.  pp.  4d2-443— Taylor, 
§§  181-182— Walker,  §  19— Wharton,  ii.  §§  173-186— Moore,  iii.  §§  877- 
380— Wheaton,  §  86— Herrikey,  Nob.  230-234— BlontsohH,  S§  871-372— 
Ullmann,  §§  110-111— Pmdier-Fod^r^,  iii.  Noa.  1656-1659— Calvo,  ii. 
§§  581-646— HarteoB,  ii.  S§  47-48— Stoioeaco,  iitud€  ntr  la  Natural%9cUum 
(1876)  — FolleviUe,  TraitS  de  la  NaiuralmUum  (1880)  — Gogordan,  La 

^  Bat  this  option  cannot  be  ezer-  '  See  above,  §  301.    Oonoeming 

eifled  in  time  of  war  so  as  to  make  the  option  sometimes  given  to  in- 

the  declarant  an  enemy.      Rex  v.  habitants  of  ceded  territory  to  retain 

Commandmg  Qfiur,  etc.,  (1917)  33  their  former  nationality,  see  above» 

T.L.R.  252.  (219. 
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NaiumaliU,  eto.  (&id  ed.  1890),  pp.  117-282,  307-81»— Delteilld,  Dt  la 
NahiraliwUicn  (1893)— Henriques,  The  Law  qf  Aliena,  etc.  (1906),  pp. 
91-121 — Piggott,  Naiionality  and  Na^turaliaalion,  eta,  2  vols,  (new  ed. 
1907)~-Balda88ani,  La  NaturalkzaxUme  (1912)— Borehard,  S  228-252» 
and  203-272— Hart,  Edwards,  Sargant  and  Phillimore  in  the  Journal 
of  the  Society  qf  Comparative  Legislation^  New  8er.  ii.  (1900),  pp. 
11-26;  xiy.  (1914),  pp.  314-336,  and  xvii.  (1917),  pp.  165-171- 
Wilkinson  in  the  Law  Magazine  and  Review,  zL  (1916-16),  pp. 
187-196— Edwards  in  the  Law  Quarterlp  Review,  tjou  (1914),  pp. 
433-447. 

<3oncep-       §  303.  Natuialisatioii  in  the  narrower  sense  of  the 

tion  and    j    •  ji"x»x*         a  a.        \*     j^  •  ^_* 

Import-  term — ^in  contradistinction  to  naturalisation  ipso  facto 
N^urou-  *^^t  marriage,  legitimation,  option,  domicile,  and 
sation.  Govemment  oflSce  (see  above,  §  299) — ^must  be  defined 
as  reception  of  an  alien  into  the  citizenship  of  a  State 
through  a  formal  act  on  application  of  the  favoured 
individual.  International  Law  does  not  at  present  pro- 
vide any  rules  for  such  reception,  but  it  recognises  the 
natural  competence  of  every  State,  as  a  sovereign,  to 
increase  its  population  through  naturalisation,  although 
a  State  might  by  its  Municipal  Law  be  prevented  from 
making  use  of  this  natural  compet^ice.^  In  spite, 
however,  of  the  fact  that  naturalisation  is  at  present 
still  a  domestic  affair  of  the  difierent  States,  it  is  never- 
theless of  special  importance  to  the  theory  and  practice 
of  the  Law  of  Nations.  This  is  the  case  because 
naturalisation  is  efiected  through  a  special  grant  of  the 
naturalising  State,  and  regularly  involves  either  a  change 
or  a  multiplication  of  nationaUty,  facts  which  can  be,  and 
have  been,  the  source  of  grave  international  conflicts. 
In  the  face  of  the  fact  that  millions  of  citizens  emigrate 
every  year  from  their  home  countries  with  the  intention 
of  settling  permanently  in  foreign  countries,  where  the 
majority  of  them  become  sooner  or  later  naturalised, 
the  international  importance  of  naturalisation  cannot 
be  denied. 

^  But  there  is,  as  far  as  I  know,  no      abstains  altogether  from  natwalisuig 
oivilised  State  in  ezistenoe  whioh      foreigners. 
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§  304.  The  object  of  naturalisation  is  always  an  alien«  objMt  of 
Some  States  will  naturalise  such  aliens  only  as  are^^T^ 
Stateless  because  they  never  have  been  citizens  of 
another  State  or  because  they  have  renounced,  or  have 
been  released  from,  or  deprived  of,  the  citizenship  of 
their  home  State.  But  other  States,  as  Great  Britain^ 
naturalise  also  such  aliens  as  are,  and  remain,  subjects 
of  their  home  States.  Most  States  naturalise  such  per- 
son only  as  has  taken  up  his  domicOe  in  their  country, 
has  been  residing  there  for  some  length  of  time,  and 
intends  permanently  to  remain  in  their  country.  And 
according  to  the  Municipal  Law  of  many  Stat^,  natu- 
ralisation of  a  married  individual  includes  that  of  his 
wife  and  of  his  children  under  age.^  But  although  every 
alien  may  be  naturalised,  no  alien  has,  according  to  the 
Municipal  Law  of  most  States,  a  claim  to  become 
naturalised,  naturalisation  being  a  matter  of  discretion 
for  the  Government,  which  can  refuse  it  without  giving 
any  reasons. 

§305.  If  granted,  naturalisation  makes  an  alien  aooodi- 
citizen.    But  it  is  left  to  the  discretion  of  the  naturalis-  Katmii- 
ing  State  to  grant  naturalisation  upon  any  conditions  ^^^^ 
it  Ukes.    And  it  must  be  specially  mentioned  that 
naturalisation  need  not  give  an  alien  absolutely  the 
same  rights  as  are  possessed  by  natural-bom  citizens. 
Thus  according  to  Article  2  of  the  Constitution  of  the 
United  States  of  America  a  naturalised  alien  can  never 
be  elected  President.^     However,  according  to  §  3 
of  the  British  Nationality  and  Status  of  Aliens  Act, 
1914,  a  naturalised  British  subject  is  entitled  (subject 
to  the  provisions  of  this  Act)  to  all  rights,  powers,  and 

*  Aooording  to  §  6  of  the  Britiah  *  A  foreigner  nataraliaed  in  Great 

Nationality  and  StatuB  of  Aliens  Aot,  Britain    by    letters    of    denieation 

1914,  the  children  bom  before  the  does  not  aoquire  the  same  rights  as 

pant  of  a  oertifioate  of  naturalisa-  a  natural-bom  British  subject.     See 

tion   to   an  alien  do  not   become  liaXlj  Foreign  Powert  and  Jurisdiction 

British  subjeota  unless  their  names  (1894),  S  22. 
are  inolnded  in  the  oertifioate. 
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privileges  to  which  a  natural-bom  British  subject  is 
entitled. 

§  306.  Since  the  Law  of  Nations  does  not  at  present 
comprise  any  rules  concerning  naturalisation,  the  effect 
of  naturalisation  upon  previous  citizenship  is  exclusively 
a  matter  for  the  Municipal  Law  of  the  States  concerned. 
Some  States,  as  Great  Britain,^  have  legislated  that  one 
of  their  subjects  becoming  naturalised  abroad  thereby 
loses  his  previous  nationality ;  but  other  States  have 
not  done  this.  Be  that  as  it  may,  there  can  be  no  doubt 
that  a  person  who  is  naturalised  abroad,  and  temporarily 
or  permanently  returns  to  the  country  of  his  origin,  can 
be  held  responsible  ^  for  all  acts  done  there  at  the  time 
before  his  naturalisation  abroad.^  The  British  Nation- 
ahty  and  Status  of  AUens  Act,  1914,  expressly  provides, 
in  §  16,  that  a  British  subject  who  ceases  to  be  a 
British  subject  shall  not  thereby  be  discharged  from 
any  obligation,  duty,  or  liability  in  respect  of  any  act 
done  before  he  ceased  to  be  a  British  subject. 

§  307.  The  present  law  of  Great  Britain  ^  concerning 
naturalisation  is  mainly  contained  in  the  British  Nation- 
ality and  Status  of  AUens  Act,  1914  (4  &  5  Geo.  v. 
c.  17),  as  amended  by  the  British  Nationality  and  Status 
of  Mens  Act,  1^18  (8  &  9  Geo.  v.  c.  38).  According 
to  §  2  of  the  principal  Act,  an  alien  may,  upon 
application,  become  naturalised  by  the  grant  of  a  certi- 
ficate of  naturalisation  if  he  fulfils  the  following  con- 


*■  Up  to.  the  Naturalisation  Act  of 
1870,  Great  Britain  upheld  the  rule 
nemo  potest  exuert  pcUriam,.  Its 
antithesis  is  the  rule  ne  qvis  im^ue 
dtntcUemtUeiurf  neve  indvitcUe  manecU 
invitiu  (Oioero,  *Pro  Balbo/  o.  13, 
§  31 ;  see  Rattigan,  Private  Inter- 
national  Law  (1895),  p.  29,  No.  21). 

*  Many  instruotiye  oases  conoem- 
ing  this  matter  are  reported  by 
Wharton,  ii.  §§  180  and  181,  and 
Moore,  iii.  §§  401-407.  See  also 
Hall,  §  71,  where  details  oonoeming 
the   praotioe   of    many  States   are 


given  with  regard  to  their  subjecU 
naturalised  abroad. 

*  That  a  British  subject  who,  after 
the  outbreak  of  hostilities,  becomes 
naturalised  in  an  enemy  oountiy, 
commits  an  act  of  treason  was  de- 
cided in  Rex  v.  Lynch,  [1903]  1  K.B. 
444.     See  also  below,  voL  it  §  101. 

*  Qoe  Wl^sAr  in  the  Law  QuarteHf 
Review,  xxxv.  pp.  213-220.  As  re- 
gards naturalisation  in  the  United 
States  of  America,  see  Moore,  iii. 
§§  381-389,  and  I>yne,  Natftraiisalum 
Ml  the  United  Statea  (1907). 


naturausahon  in  especial  477 

ditions :  He  must  have  lesided  iu  the  United  Kingdom 
for  not  less  than  one  year  immediately  preceding  his 
application,  and  previously  for  four  years  within  the 
last  eight  years  before  Ids  application  either  in  the 
United  Kingdom  or  in  some  other  part  of  the  British 
dominions.  Equivalent  to  such  residence  is  service 
under  the  Crown  for  not  less  than  five  years  within  the 
last  eight  years  before  the  application.  Moreover,  under 
the  Amending  Act,  a  period  spent  in  the  service  of  the 
Grown  may,  if  the  Secretary  of  State  thinks  fit,  be 
treated  as  equivalent  to  a  period  of  residence  in  the 
United  Kingdom.  The  appUcant  must  be  of  good 
character,  must  have  an  adequate  knowledge  of  the 
English  language,  and  must  intend,  if  his  appUcation  is 
granted,  either  to  reside  within  the  British  dominions 
or  to  enter  or  continue  in  the  service  of  the  Crown.  The 
grant  of  a  certificate  of  naturalisation  is  within  the 
absolute  discretion  of  the  Secretary  of  State.  A  certi- 
ficate does  not  take  effect  until  the  applicant  has  taken 
an  oath  of  allegiance. 

Part  of  the  period  of  residence,  or  even  the  whole  of 
it,  may  be  dispensed  with  in  certain  cases.  Thus,  as 
was  stated  above,  §  300,  a  woman  who  was  a  British 
subject  before  her  marriage  with  an  alien,  may,  if  the 
marriage  has  been  dissolved  or  her  husband  has  died, 
be  at  once  readmitted  to  British  nationalitv  without 
any  requirement  as  to  previous  residence.  Further, 
in  any  other  special  case — §  2  does  not  define  the 
special  case,  but  leaves  the  matter  entirely  to  the 
discretion  of  the  authorities — a  certificate  of  natural- 
isation may  be  granted  to  an  applicant  who  has  resided 
within  the  United  Eangdom  for  one  year  immediately 
preceding  the  application  and  for  four  additional  years 
in  some  part  of  His  Majesty's  dominions,  or  has  served 
five  years  under  the  Grown,  although  the  four  addi- 
tional years  of  residence  or  the  term  of  service  under  the 


478  ENDiymuAU 

CSrown  were  not  within  the  last  eight  years  before  the 
application.  Again,  in  any  special  case,  under  §  5 
(ii.)  (as  amended),  a  certificate  of  naturalisation  may 
be  granted  to  any  minor  whether  or  not  the  conditions 
required  by  the  Act  have  been  complied  with.^ 

According  to  §  4,  a  special  certificate  of  naturalisa- 
tion may  be  granted  to  any  person  with  respect  to 
whose  nationality  as  a  British  subject  a  doubt  exists, 
and  it  may  be  specified  in  the  certificate  that  it  has 
been  granted  for  the  purpose  of  quieting  doubts  as  to 
the  right  of  the  person  to  be  a  British  subject.  The 
grant  of  such  a  certificate  is  not  to  be  deemed  an 
admission  that  the  person  to  whom  it  has  been  granted 
was  not  previously  a  British  subject. 

Naturalisation  of  an  alien  includes  that  of  his  wife  (§10), 
but  does  not  include  naturalisation  of  any  child  bom 
before  the  application  unless  its  name  is  mentioned  in 
the  certificate.  Any  child  so  named  may,  within  one  year 
after  attaining  its  majority,  divest  itself  of  its  British 
nationality  by  making  a  declaration  of  alienage  (§  5). 

A  certificate  of  naturalisation  is  to  be  revoked  under 
§  7  (as  amended),  when  the  Secretary  of  State  is 
satisfied  (a)  that  it  was  obtained  by  false  representa- 
tion or  fraud,  or  by  concealment  of  material  circum- 
stances, or  (b)  that  the  person  to  whom  the  certificate 
was  granted  has  shown  himself  by  act  or  speech  to  be 
disaffected  or  disloyal  to  His  Majesty.  It  is  also  to  be 
revoked  if  the  Secretary  of  State  is  satisfied  that  the 
holder  (c)  during  any  war  in  which  Great  Britain  is 
engaged,  has  unlawftdly  traded  or  communicated  with 
the  enemy  or  his  subjects,  or  has  been  associated 
with  any  business  which  is  to  his  knowledge 
carried  on  in  such  manner  as  to  assist  the  enemy, 

^  Ai  to  the  gn&t  of  oertifloates      diiring  tiie  World  War,  toe  §  3  (8) 
of  nsturaUfataon  to  mibjeots  of  States      of  the  Amending  Act. 
whiok  were  enemies  of  Great  Britain 
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or  (d)  within  five  yean  of  the  date  of  the  grant  of 
the  certificate  has  been  sentenced  by  a  court  in  the  British 
dominions  to  not  less  than  twelve  months'  imjarison- 
ment,  or  to  penal  servitude,  or  to  a  fine  of  not  less  than 
£100,  or  {e)  was  not  of  good  character  at  the  date  of 
the  grant  of  the  certificate,  or  (/)  has  since  that  date 
been  for  not  less  than  seven  years  ordinarily  resident 
out  of  the  British  dominions,  otherwise  than  as  a 
representative  of  a  British  business  or  an  institution 
established  within  the  British  Empire  or  in  the  service 
of  the  Crown,  and  has  not  maintained  substantial 
oomiection  with  the  British  dominions,  or  {g)  according 
to  the  law  of  a  State  at  war  with  Great  Britain,  remains 
a  subject  of  that  State,  and  (in  cases  (c)  to  (g))  that  the 
continuance  of  the  certificate  is  not  conducive  to  the 
public  good.^  When  a  certificate  of  naturalisation  is 
levoked,  the  Secretary  of  State  may,  as  a  rule,'  direct 
that  the  wife  and  children  under  age  of  the  person 
whose  certificate  is  so  revoked,  are  to  cease  to  be 
subjects ;  but  if  no  such  direction  is  given,  the 
and  children  under  age  remain  British  subjects  unless 
the  wife  makes  a  declaration  of  alienage. 

According  to  §  8  of  the  Act,  the  Government  of 
any  British  poaaesaon  has  the  Bame  power  to  grant  or 
revoke  a  certificate  of  imperial  naturalisation  as  the 
Government  of  the  United  Kingdom ;  but,  except  in 
the  case  of  Canada,  Australia,  New  Zealand,  South 
Africa,  Newfoundland,  and  India,  any  certificate  of 
imperial  naturalisation  to  be  granted  by  a  British 
possession  must  first  be  submitted  for  the  approval  of 
the  Secretary  of  State.  However,  neither  the  provisions 
of  the  Act  regarding  naturalisation  nor  any  certificate 
granted  thereunder  are  to  be  effective  in  any  of  the 


'  As  to  revoofttUm  of  oartifloates  Amending  Act. 

gnstod  during  the  World  War  to  »  *  As  to  the  exoeptioii«  eee  1 7a  (Ih) 

lonner  sabjeot  of  a  State  then  at  war  of  the  Amending  Aot. 
with  Great  Britein,  eae  1 8  ( 1 )  ol  the 
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self-gQvenung  British  dominions  which  do  not  adopt 
them  (§  9).  These  dominions  may  legislate  on  their 
own  accomit  concerning  local  natoialisationy  in  contia- 
distinction  to  imperial  natoialisation,  and  aliens  locally 
naturalised  within  a  British  dominion  according  to 
local  laws  are  for  all  international  purposes  subjects 
of  the  British  Crown,  although  such  naturalisation  does 
not  make  them  British  subjects  in  the  United  Kingdom.  ^ 

Where  Great  Britain  has  entered  into  a  convention 
with  a  foreign  State  to  the  effect  that  the  subjects  of  such 
State  who  have  been  naturalised  in  Great  Britain  may 
divest  themselves  of  their  status  as  British  subjects, 
such  naturalised  British  subjects  may,  within  ihe  limit 
of  time  provided  by  the  convention,  through  a  declara- 
tion of  aUenage,  shake  off  their  acquired  British  nation- 
ahty  (§  15). 

Not  to  be  confounded  with  naturalisation  proper  is 
naturalisation  through  denization  by  means  of  letters 
patent  under  the  Great  Seal.  It  is  expressly  provided 
by  §  25  of  the  British  NationaUty  and  Status  of  Aliens 
Act,  1914,  that  nothing  in  this  Act  shall  affect  the 
grant  of  letters  of  denization  by  His  Majesty.  This 
way  of  making  an  ahen  a  British  subject  is  based  on  a 
very  ancient  practice^  which  has  not  yet  become 
obsolete.  Such  denization  requires  no  previous  resi- 
dence within  the  United  Eangdom.  '  A  person  may  be 
made  a  denizen  without  ever  having  set  foot  upon 
British  soil.  There  have  been,  and  from  time  to  time 
there  no  doubt  will  be,  persons  of  foreign  nationahty 
to  whom  it  is  wished  to  entrust  functions  which  can 
only  be  legally  exercised  by  British  subjects.  In  such 
instances,  the  condition  of  five  years'  residence  in  the 
United  Kingdom  would  generally  be  prohibitory.  The 
difficulty  can  be  avoided  by  the  issue  of  letters  of 
denization ;    and  it  is  believed  that  on  one  or  two 

*  See  ftbore,  1 298.  *  See  BaXL,  Foreign  Powen  and  JmrMiOion^  §  22: 
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oGcaedoBS  letter^  have  in  fact  been  issued  with  the  view 
of  enabling  persons  of  foreign  nationality  to  exercise 
British  consular  jurisdiction  in  the  East '  (Hall). 


DOUBLE  AND  ABSENT  NATIONALITY 

Hall,  IS  71  and  74--WMtl»ke,  L  pp.  228-282~LftWf«ii06,  |  96— HaUeok,  i. 
pp.  440-443— Taylor,  |  183— Wheaton,  fi  86  (Dana's  Note)— Moora,  iii. 
8i  426-430— Bhintaohli,  ^  373-374— Hartmann,  |  82— Heifter,  |  69— 
Stoerk  in  HoUa/aidorf,  u.  pp.  660-666— Ullmann,  1 110— Bonfils,  No.  422 
-Pndi6r-Fod4r4,  iii  Noa.  1660-1666— RiWer,  L  pp.  304-306— CalTo,  ii. 
IS  647-664— Martena,  ii  |  46— Borohaid,  f§  11  and  263-262— Bodmann 
in  tlie  AreM9  fUt  6glaUlkU$  Buki,  zii  (1897),  pp.  200  and  317— 
Editorial  oomment  in  A  J.,  iz.  (1916),  pp.  942-948. 

§  308.  As  the  Law  of  Natious  has  at  present  no  rules  Poasi- 
concermng  acquisition  and  loss  of  nationality  beyond  ^^^^ 
this,  that  nationality  is  lost  and  acquired  through  ^^^ 
subjugation  and  cession,  and  as  the  Municipal  LawsNation- 
of  the  different  States  differ  in  many  points  concerning  ^^^' 
this  matter,  the  necessary  consequence  is  that  an  indi- 
vidual may  possess  more  than  one  nationality  as  easily 
as  none  at  all.    The  points  to  be  discussed  here  are 
Aerefore :    How  double  nationality  occurs ;  the  posi- 
tion of  individuals  with  double  nationality ;  how  absent 
nationality  occurs ;  the  position  of  individuals  destitute 
of  nationality ;   and,  lastly^. means  of  redress  agaiost 
difficulties  arising  from  double  and  absent  nationality. 

It  must,  however,  be  specially  mentioned  that  the 
Law  of  Nations  is  concerned  with  such  cases  only  of 
double  and  absent  nationality  as  are  the  consequences 
of  conflicting  Municipal  Laws  of  several  absolutely 
different  States.  Such  cases  as  are  the  consequence 
of  the  Municipal  Laws  of  a  Federal  State,  or  of  a  State 
which,  as  Great  Britain,  allows  outlying  parts  to  legislate 
oc  their  own  account  concerning  naturalisation,  fall 
outside  the  scope  of  the  Law  of  Nations.     For,  inter- 

TOU  L  2h 
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nationally,  such  individuals  appear  as  subjects  of  such 
Federal  State  or  the  British  Empire,  whatever  their 
position  may  be  inside  these  States. 

§  309.  An  individual  may  own  double  nationality 
knowingly  or  unknowingly,  and  with  or  without  in- 
tention.   And  double  nationality  may  be  produced  by 
every  mode  of  acquiring  nationality.    Even  birth  can 
vest  a  child  with  double  nationality.    Thus,  every  child 
bom  in  Great  Britain  and  of  German  parents  acquires 
at  the  same  time  British  and  German  nationality,  for 
such  child  is  British  according  to  British,  and  German 
according  to  German  Municipal  Law.    Double  nation- 
ahty  can  likewise  be  the  result  of  marriage.    Thus,  a 
Venezuelan  woman  marrying  an  Englishman  acquires 
according  to  British  law  British  nationality,  but  accord- 
ing to  Venezuelan  law  she  does  not  lose  her  Yenezudan 
nationahty.    Legitimation  of  illegitimate  children  can 
produce  the  same  effect.     Thus,  an  illegitimate  child 
of  a  German  bom  in  England  of  an  English  mother  is  a 
British  subject  according  to  British  and  German  law, 
but  if  after  the  birth  of  the  child  the  father  manies  the 
mother  and  remains  a  resident  in  England,  he  thereby 
legitimates  the  child  according  to  German  law,  and 
such  child  acquires  thereby  German  nationality  without 
losing  its  British  nationahty,  although  the  mother  does 
lose  her  British  nationahty.    It  is  not  necessary  to 
give  examples  of  double  nationahty  caused  by  option, 
taking  domicile  abroad,  accepting  foreign  Government 
office,  and  redintegration,  and  it  suffices  merely  to  draw 
attention  to  the  fact  that  naturalisation  in  the  narrower 
sense  of  the  term  is  frequently  a  cause  of  double  nation- 
aUty,  since  individuals  may  apply  for,  and  receive, 
naturahsation  in  a  State  without  thereby  losing  the 
nationahty  of  their  home  State.    Peculiar  cases  of 
double    nationahty   are   made   possible   by   §   10  of 
the  British  Nationahty  and  Status  of  AUens  Act,  19!i\ 
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(as  amended  by  the  Act  of  1918),  according  to  which  the 
wife  of  a  British  subject  who  becomes  an  alien  may  by 
a  declaration  maintiain  her  British  nationality,  and  a 
British-bom  wife  of  an  alien  who  is  a  subject  of  a  State 
at  war  with  Great  Britain,  may  be  allowed  to  resume 
British  nationaUty  if  the  Secretary  of  State  is  satisfied 
that  this  is  desirable. 

§  310.  Individuals  owning  double  nationality  bear,  PodUon 
in  the  language  of  diplomatists,  the  name  sujels  mixtes.  I^J^ 
The  position  of  such  '  ihixed  subjects '  is  awkward  on  ^^^^ 
account  of  the  fact  that  two  different  States  claim  them  Nation, 
as  subjects,  and  therefore  claim  their  allegiance.    In  ^^^' 
case  a  serious  dispute  arises  between  these  two  States 
which  leads  to  war,  an  irreconcilable  conflict  of  duties 
is  created  for  these  unfortunate  individuals.    It  is  all 
very  weU  to  say  that  such  conflict  is  a  personal  matter, 
which  concerns  neither  the  Law  of  Nations  nor  the 
two  States  in  dispute.    As  far  as  an  individual  has, 
through  naturalisation,  option,  and  the  like,  acquired 
his  double  nationality,  one  may  say  that  he  has  placed 
himseK  in  that  awkward  position  by  intentionally  and 
knowingly  acquiring  a  second  nationality  without  being 
released  from  his  original  nationaUty.    But  those  who 
are  natural-bom  sujels  mixtes  in  most  cases  do  not  know 
it  before  they  have  to  face  the  conflict,  and  their  difficult 
position  is  not  their  own  fault. 

Be  that  as  it  may,  there  is  no  doubt  that  each  of  the 
States  claiming  such  an  individual  as  subject  is  inter- 
nationally competent  to  do  this,  although  they  cannot 
claim  him  against  one  another,  since  each  of  them 
correctly  maintains  that  he  is  its  subject.^  But  against 
third  States  each  of  them  appears  as  his  sovereign, 

^  I  oannot  agree  with  the  state-  the  latter  a  marriage  permitted  by 

ment  in  its  genmlity  made  by  West-  its  laws  to  its  subjects,  an  English 

lake,  L  p.  228:    *If,   for  instanoe,  oonrt  would  have  to  aooept  him  as4b 

a  mao,  claimed  as  a  national  both  married  man.'    If  this  were  oorreot, 

by   the   United    Kingdom   and   by  the    marriage    of    a   Qerman   who, 

another  oountry,  shodd  oontraot  in  without  haVing  glren  up  his  Qerman 
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and  it  is  therefore  possible  that  each  of  them  can 
exercise  its  right  of  protection  over  him  within  third 
States.  On  the  other  hand,  a  third  State  can  treat  an 
individual  possessing  two  nationalities  as  a  subject  of 
either  of  the  two  States  to  which  he  owes  allegiance. 
Thus  an  Austrian  by  birth  who  had  become  naturalised 
in  Chili,  but  had  not  thereby  lost  his  Austrian  nation- 
ality, imd  who  had  become  resident  in  England,  was 
compelled  to  register  in  England  as  an  alien  enemy  at 
the  outbreak  of  the  World  War. 

§  311.  An  individual  may  be  destitute  of  nationality 
kiK>wingly  or  unknowingly,  intentionally  or  through  no 
fault  of  his  own.  Even  by  birth  a  person  may  be  State- 
less.  Thus,  an  ill^timate  child  bom  in  Germany  of 
an  English  mother  is  actually  destitute  of  nationsiity, 
because  according  to  Qerman  law  it  does  not  acquire 
German  nationality,  and  according  to  British  law  it 
does  not  acquire  British  nationahty.  Thus,  further,  all 
children  bom  in  Germany  of  parents  who  are  destitute 
of  nationality  are  themselves,  according  to  German  law, 
Stateless.  But  Statelessness  may  take  place  after  birth. 
All  individuals  who  have  lost  their  original  nationalitj 
without  having  acquired  another  are,  in  fact,  destitute 
of  nationality. 

§  312.  That  Stateless  individuals  are  objects  of  the 
Law  of  Nations  in  so  far  as  they  fall  under  the  territorial 
supremacy  of  the  State  on  whose  territory  they  live, 
there  is  no  doubt.    But  since  they  do  not  own  a 


citizenBhip,  has  beoome  nataraliaed 
in  Onftt  Britain  and  Imm  afterwards 
married  his  nieoe  in  Qermany,  would 
have  to  be  recognised  as  legal  by  the 
English  oourts.  The  oorreot  solution 
seems  to  me  to  be  that  such  marriage 
is  legal  in  Germany,  bat  not  legal  in 
England,  beoanse  British  law  does 
not  permit  marriage  between  unole 
and  nieoe.  The  ease  is  different 
when  a  German  who  marries  his 
nieoe  in  Germany  afterwards  takes 


his  domicile  and  becomes  natnrslised 
in  England ;  in  this  case  the  English 
courts  would  have  to  recognise  ths 
marriage  as  legal  becMise  Qerman 
law  does  not  object  to  a  marriage 
between  unole  and  niece,  and  because 
the  marriage  was  concluded  b^ore 
the  man  took  his  domicile  in  Wng^*»*«^ 
and  became  a  British  subjectw  See 
Foote,  PrivaU  IfUemcUicial  Jurif- 
prudence,  ftrd  ed.  (1904),  p.  106,  and 
the  cases  there  cited. 


DOUBLE  AND  ABSENT  NATI0NAIJT7 


485 


natdoDality,  the   link^  by   which  they  oould  derive 
benefits  ^m  International  Law  is  miming^  and  thns^uia 
they  lack  protection  as  far  as  this  law  is  concerned.  ofNi^on. 
Their  position  may  be  compared  to  vessels  on  the  open  ^lity. 
sea  not  sailing  under  the  flag  of  a  State,  which  like- 
wise do  not  enjoy  any  protection.   In  practice,  Stateless 
individuals  are  in  most  States  treated  more  or  less  as 
though  they  wero  subjects  of  foreign  States,  but  how- 
ever much  they  aro  maltreated,'  International  Law' 
cannot  aid  them. 

§  313.  Double,  as  well  as  absent,  nationality  of  indi-  fMnm 
viduals  has  from  time  to  time  created  many  difficulties  ^^. 
for  the  States  concerned.    As  r^rards  the  remedy  forj^^.^" 

^  •'  ing  frooi 

such  difficulties,  it  is  comparatively  easy  to  meet  those  DoaUe 
created  by  absent  nationality.    If  the  number  of  State-  AbMnt 
less  individuals  increases  much  within  a  certain  State,  ^^' 
the  latter  can  require  them  to  apply  for  naturalisation 
or  to  leave  the  country ;  it  can  even  naturalise  them 
by  Municipal  Law  against  their  will,  as  no  other  State 
will,  or  has  a  right  to,  interfere,  and  as,  further,  the 
very  fact  of  the  existence  of  individuals  destitute  of 
nationaUty  is  a  blemish  in  Municipal,  as  well  as  in 
International  Law.    Much  more  difficult  is  it,  how- 


^  See  aboYe,  1 291. 

'  It  oannot  be  oonndered  mal- 
treatment if  a  State  oompels  indi- 
vidnaLi  destitute  of  nationaUty  either 
to  become  natnralieed  or  to  leave  the 
country.    See  below,  %  313. 

*  The  position  of  the  Jews  in 
Boomania  before  1919  fnraiahed  a 
ud  example.  Aooording  to  Mnni- 
dpal  Law  they  were,  with  a  few 
ezoeptions,  considered  as  foreigners 
for  the  pnrpoee  of  avoiding  the  con- 
sequences of  Article  44  of  the  IVeaty 
of  Berlin,  1878,  according  to  which 
00  religions  disabilities  were  to  be 
imposed  by  Roomania  upon  her 
subjects.  ISot  as  these  Jews  were 
not  subjects  of  any  other  State, 
Houmania  compelled  them  to  render 
militaiy  service,  and  aotnaUy  treated 


them  in  every  way  according  to  dis- 
cretion without  any  foreign  State 
being  able  to  exercise  a  right  of 

Protection  over  them.  See  Key  in 
^(7.,  X  (1903),  pp.  460-526;  Bar 
in  B.I,,  2nd  Ser.  ix.  (1907),  pp. 
711-716;  Stambler,  L'EiHoire  d« 
laraAites  Baumauu  ti  le  Droit  cP  Inter- 
verUum  (1913);  Kohler  and  Wolf, 
Jewish  D%$abilitie*  in  tK$  Balkan 
Stales  (1916).  See  also  abov«,  {  293. 
But  on  December  9, 1919,  Ronmania 
undertook  by  a  treaty  with  the 
Principal  Allied  and  Associated 
Powers  (Treaty  Ser.  (1920),  No.  6, 
Cmd.  588),  to  recogmse  as  Rouma- 
nian subjects  ipso  fiieto  and  without 
any  formality  Jewish  inhabitants 
who  were  Stateless. 
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ever,  to  find,  within  the  limits  of  the  present  rules  of 
the  Law  of  Nations,  means  of  redress  against  conflicts 
arising  from  double  nationality.  Very  grave  disputes 
indeed  have  occasionally  occurred  between  States  on 
account  of  individuals  who  were  claimed  as  subjects  by 
both  sides.  Thus,  in  1812,  a  time  when  England  still 
kept  to  her  old  rule  that  no  natural-bom  English  subject 
could  lose  his  nationality,  the  United  States  went  to 
war  with  England  because — ^apart  from  other  reasons-- 
the  latter  impressed  Englishmen  naturalised  in  America 
from  on  board  American  merchantmen,  claiming  the 
right  to  do  so,  as  according  to  her  law  these  men  were 
still  English  citizens.  Thus,  further,  Prussia  frequently 
had  disputes  with  the  United  States  during  the  sixties 
of  the  last  centuiy  on  account  of  Prussian  individuak 
who,  without  having  rendered  mihtary  service  at  home, 
had  emigrated  to  America  to  become  naturalised  there, 
and  had  afterwards  returned  to  Prussia.^    Again,  duiiog 


^  The  cases  of  Martin  Koezta  and 
of  August  Piepenbrink  ought  here 
to  be  mentioned : 

(1)  Koszta  was  a  Hungarian  sub- 
ject who  took  part  in  the  revolu- 
tionary movement  of  1848,  escaped 
to  the  United  States,  and  in  July 
1852  made  a  declaration  under  oath, 
before   a   proper   tribunal,    of    his 
intention    to    become    naturalised 
there.     After  remaining  nearly  two 
years   in    the    United    States,   but 
before  he  was  really  naturalised,  he 
visited    Turkey,    and    obtained    a 
tezkereh,  a  kind   of   letter  of   safe 
conduct,  from  the  American  charge 
d'affaires  at  Constantinople.     Later 
on,  while  at  Smyrna,  he  was  seized 
by  Austrian  officials  and  taken  on 
board  an  Austrian  man-of-war  with 
the  intention  of   bringing  him   to 
Austria,  to  be  there  punished  for  his 
part  in  the  revolution  of  1848.     The 
American  consul  demanded  his  re- 
lease, but  Austria  maintained  that 
she  had  a  right  to   arrest  Koszta 
according  to  treaties  between  her  and 
Turkey.     Thereupon  the  American 
man-of-war  8amt  LcuU  threatened 


to  attack  the  Austrian  man-of-w 
in  case  she  would  not  give  up  her 
prisoner,  and  an  arrangement  was 
made  that  Koszta  should  be  delivered 
into  the  custody  of  the  French  consul 
at  Smyrna  until  the  matter  ww 
settled  between  the  United  States  and 
Austrian  Governments.  Finally, 
Austria  consented  to  Kossta  beinit 
brought  back  to  America.  Although 
Koszta  was  not  yet  naturalised,  the 
United  States  claimed  a  right  of 
protection  over  him,  since  he  had 
taken  up  his  domicile  on  her  territory 
with  the  intention  of  beoomiDg 
naturalised  there  in  due  time,  aod 
had  thereby  in  a  sense  aoquired  the 
national  character  of  an  American. 
See  Wharton,  ii.  §  175 ;  Moore,  iii. 
§§  490-491 ;  Martens,  GausucdiAm, 
V.  pp.  583-599 ;  Borohard,  §  25a 

(3)  August  Piepenbrink  was  « 
German  subject  who  had  emigrated 
to  America,  and  in  1910  had  filed 
his  declaration  of  intention  to  become 
naturalised.  In  November  1914, 
before  he  was  naturalised,  and  at  a 
time  when  the  Allied  Powers  were 
taking  all  enemy  sub  jeote  of  militaiy 
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the  time  of  the  revolutionary  movements  in  Ireland 
in  the  last  century  before  the  Naturalisation  Act  of 
1870  was  passed,  disputes  arose  between  Great  Britain 
and  the  United  States  on  account  of  such  Irishmen  as 
took  part  in  these  revolutionary  movements  after 
having  become  naturalised  in  the  United  States.^  It 
would  seem  that  the  only  way  in  which  all  the  di£Q- 
culties  arising  from  double  and  absent  nationality  could 
really  be  done  away  with  would  be  for  all  the  Powers 
to  agree  upon  an  international  convention,  according 
to  which  they  undertook  the  obligation  of  enacting  by 
their  Municipal  Law  such  corresponding  rules  regarding 
acquisition  and  loss  of  nationality  as  made  the  very 
occurrence  of  double  and  absent  nationality  impossible.^ 


age  from  neutral  veasels  for  the 
purpose  of  nuhking  them  pritonen  of 
war  (see  below,  voL  ii.  §  413),  Piepen- 
brink  was  a  waiter  on  the  Amerioan 
vessel  Wmdber,  The  United  States 
was  at  that  time  neutral.  The 
Wmdber  was  stopped  on  the  high 
less  by  the  French  oruiser  Cond4; 
Piepenbrink  was  taken  off,  brought 
to  Jamaica,  and  there  handed  over  to 
the  British  authorities.  The  United 
States  OoYemment  demanded  his 
release  from  the  French  as  well  as 
the  British  GoYemment.  This  was 
at  first  refused,  because  he  was  not 
s  naturalised  American  oitixen ;  but 
SB  the  United  States  Government  in- 
risted,  the  British  and  French  Qovem- 
ments  decided  to  liberate  him  *  as  a 
friendly  act,  while  reserving  the  ques- 
tion of  principle  involved. '  See  if ./. , 
ix.  (1915),  Supplement,  pp.  353-360. 
^  The  United  States  has,  through 
the  so-called  'Bancroft  Treaties,' 
attempted  to  overcome  conflicts 
arising  from  double  nationality. 
The  fint  of  these  treaties  was  con- 
cluded in  1868  with  the  North 
German  Confederation,  the  precursor 
of  the  G^erman  Empire,  and  signed 
on  behalf  of  the  United  Stotes  by 
her  minister  in  Berlin,  George 
Bancroft.  (See  Wharton,  ii.  fi§  149 
and  179 ;  Mooro,  iu.  S8  391-400,  and 
Boichard,  M  239-240. )  In  the  same 
and  the  following  years  treaties  of 


the  same  kind  were  concluded  with 
many  other  States,  the  last  (as  far 
as  European  States  are  concerned) 
with  Portugal  in  1908.  A  treaty  of 
another  kind,  but  with  the  same 
object,  was  condnded  between  the 
United  SUtes  and  Great  Britain 
on  May  18,  1870.  (See  Martens, 
N.R.O.f  XX.  p.  524,  and  Moore,  iii. 
§  397.)  All  these  treaties  stipulate 
that  naturalisation  in  one  of  the  con- 
tracting States  shall  be  reoognised  by 
the  other,  whether  the  natuxalised 
individual  has,  or  has  not,  previously 
been  released  from  his  original 
citiienahip,  provided  he  has  resided 
for  five  years  in  such  country.  And 
they  further  stipulate  that  such 
naturalised  individuals,  in  case  they 
return  after  naturalisation  into  their 
former  home  State  and  take  their 
residence  there  for  some  years,  either 
ip§o  facto  become  ^^g^^n  subjects  of 
Uieir  former  home  State  and  cease 
to  be  naturalised  abroad  (as  the 
Bancroft  Treaties),  or  can  be  rein- 
stated in  their  former  citizenship,  and 
cease  thereby  to  be  naturalised  abroad 
(as  the  treaty  with  Great  Britain). 

*  The  Institute  of  International 
Law  formulated  at  its  meeting  in 
Venice  in  1896  six  rules,  which,  if 
adopted  on  the  part  of  the  different 
States,  would  do  away  with  many 
of  the  difficulties.  See 
XV.  p.  270. 
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VI 
RECEPTION  OF  ALIENS  AND  RIGHT  OF  ASYLUM 

Vattel,  u.  §  100~HaU»  |§  68-64— WesUake,  i.  pp.  215-217--lAwx«Eioe»  S§ 
97-98<-Phimmore,  i.  §§  365-370— Twiss,  i.  §  238— HaUeok,  i.  pp.  4S^ 
495— Taylor,  §  186— Walker,  §  19— Wharton,  ii.  §  206— Wheaton,  S  115» 
and  Dana's  Note  — Moore,  iv.  §§  560-566— Herahey,  No*.  287-249— 
BluntfiohU,  §§  381-898— Hartmann,  §§  84-85,  89— Heffter»  8  61-63— 
Stoerk  in  HoUzendorff,  ii.  pp.  637-650— Oareis,  §  57— lasEt,  §  25- 
UUmann,  §§  113-115— Bonfils,  No8.  441-446— Deapagnet,  Nos.  838-343 
— Rivier,  i.  pp.  307-309— Nys,  ii.  pp.  275-283— OaWo,  u.  «  7O1-706,  vi 
119 — Martens,  ii.  §  46 — Overbook,  NiederlassungsfreiheU  und  Auueeh 
tungareeJu  (1906)— Henriques,  The  Law  qf  Alien$,  eto.  (1906)— Sibley 
andElias,  TheAliemAct,  eto.  {\W^)-—Prooudmg%qfikeAm&rium8oci^y 
of  IntenMUional  Law,  v.  (1911),  pp.  65-116— Borohaid,  1 26. 

No  Obii-  §  314.  Many  writers  ^  maintam  that  every  member 
fdmit  ^  o^  ^^6  Family  of  Nations  is  bound  by  International 
Aliens.  La^  ^o  admit  all  aliens  into  its  territory  for  all  lawful 
purposes,  although  they  agree  that  every  State  could 
exclude  certain  classes  of  aliens.  This  opinion  is  gener- 
ally held  by  those  who  assert  that  there  is  a  funda- 
mental right  of  intercourse  between  States.  It  will  be 
remembered^  that  no  such  fundamental  right  exists, 
but  that  intercourise  is  a  characteristic  of  the  position 
of  the  States  within  the  Family  of  Nations,  and,  there- 
fore, a  presupposition  of  the  international  personality 
of  every  State.  A  State,  therefore,  cannot  exclude  alieDs 
altogether  from  its  territory  without  violating  the  spirit 
of  the  Law  of  Nations,  and  endangering  its  very  member- 
ship of  the  Family  of  Nations.  But  no  State  actually 
does  exclude  aliens  altogether.  The  question  is  only 
whether  an  international  legal  duty  can  be  said  to  exist 
for  every  State  to  admit  all  unobjectionable  aliens  to 
all  parts  of  its  territory.  And  it  is  this  duty  which 
must  be  denied  as  far  as  the  customary  Law  of  Nations 
is  concerned.    It  must  be  emphasised  that,  apart  from 

^  See,  for  insUnoe,  Blunteohli,  §  381,  and  lint,  f  25. 
*  See  abore,  §  141. 
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general  oonventional  arrangementB,  as,  for  instance, 
those  concerning  navigation  on  international  rivezsi 
and  apart  from  special  treaties  of  commerce,  fnendsUp, 
and  the  like,  no  State  can  claim  the  right  for  its  subjects 
to  enter  into,  and  reside  on,  the  territory  of  a  foreign 
State.  The  reception  of  aliens  is  a  matter  of  discretion, 
and  every  State  is  by  reason  of  its  territorial  supremacy 
competent  to  exclude  aliens  from  the  whole,  or  any  part, 
of  its  territory.  And  it  is  only  by  an  inference  from  this 
competence  that  Great  Britain,^  the  United  States  of 
America,^  and  other  States  have  made  special  laws 
according  to  which  paupers  and  criminals,  as  well  as 
diseased  and  other  objectionable  aliens,  are  prevented 
from  entering  their  territory.  Every  State  is,  and  must 
remain,  master  in  its  own  house,  and  this  is  of  special  im- 
portance with  regard  to  the  admittance  of  aliens.  Of 
course,  if  a  State  excluded  all  subjects  of  one  State  only, 
this  would  constitute  an  unfriendly  act^  against  which 
retorsion  would  be  admissible ;  but  it  cannot  be  denied 
that  a  State  is  competent  to  do  this,  although  in  practice 
such  wholesale  exclusion  is  improbable  in  normal  times. 
Hundreds  of  treaties  of  commerce  and  friendship  exist 
between  the  members  of  the  Family  of  Nations  accord- 
ing to  which  they  are  obliged  to  receive  each  other's 
unobjectionable  subjects,  and  thus  in  practice  the  matter 
is  settled,  although  in  strict  law  every  State  is  com* 
petent  to  exclude  foreigners  from  its  territory.^ 
§  315.  It  is  obvious  that,  if  a  State  need  not  receive 


'  See  the  Aliens  Act,  1906  (5  Edw. 
^U  0.  13),  the  Aliens  Restriction 
Act,  1914  {4  k  5  Geo.  v.  o.  12), 
and  the  AHmis  Restriotion  (Amend- 
iMnt)  Act,  1910  (9  &  10  Geo.  ▼. 
e-  92),  espeoUUy  |  16  of  the  latter, 
which  relates  to  the  repeal  of 
the  Aliens  Act,  1906.  See  also 
Henriqnes,  The  Law  qf  Aliem^  etc. 
(1M6),  and  Sibley  and  Elias,  The 
Aliau  Acty  etc  (1906),  with  regard 
to  the  position  of  aliens  under  British 


law  prior  to  the  World  War. 

*  See  BouT^,  A  Trtatim  on  the 
Lowe  governing  the  Sxdueion  and 
BxpuUion  qf  Aliene  m  the  Uniud 
ataue  (1912). 

'  The  Institnte  of  Intem*tional 
Law  adopted  at  its  meeting  at 
Geneva  in  1892  (see  Annvaire^  xii. 
p.  219)  forty-one  articles  concern- 
ing the  admission  and  expulsion  of 
aliens;  Articles  6-18  deal  with  the 
admittanoe  of  aliens. 
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lUoeption  aliens  at  all,  it  can  receive  them  only  under  certain 
under      conoitions.    Thus,  f or  example,  Russia,  before  the  World 
tions.       ^^^9  ^^  ^^^  admit  ahens  without  passports,  and  if 
the  alien  adhered  to  the  Jewish  faith  he  had  to  submit 
to  a  number  of  special  restrictions.^    Thus,  further, 
during  the  time  Napoleon  in.  ruled  in  France,  eveiy 
alien  entering  French  territory  from  the  sea,  or  from 
neighbouring  land,   was  admitted  only  after  having 
stated  his  name,  nationality,  and  the  place  to  which  he 
intended  to  go.    Some  States,  as  Switzerland,  make  a 
distinction  between  such  ahens  as  intend  to  settle  down 
in  the  country,  and  such  as  intend  only  to  travel  in  the 
country ;   no  aUen  is  allowed  to  settle  in  the  country 
without  having  asked  for  and  received  a  special  author- 
isation, whereas  the  country  is  open  unconditionaUy  to 
all  aUens  who  are  merely  travelling. 
So-oaUed      §  316.  The  fact  that   every  State    exercises    terri- 
^j^  torial  supremacy  over  all  persons  on  its  territory, 
whether  they  are  its  subjects  or  ahens,  excludes  the 
prosecution  of  ahens  thereon  by  foreign  States.    Thus, 
a  foreign  State  is,  provisionally  at  least,  an  asylum  for 
every  individual  who,  being  prosecuted  at  home,  crosses 
its  frontier.    In  the  absence  of  extradition  treaties 
stipulating  the  contrary,  no  State  is  by  International 
Law  obhged  to  refuse  admittance  into  its  territory  tx) 
such  a  fugitive  or,  in  case  he  has  been  admitted,  to  expel 
him  or  dehver  him  up  to  the  prosecuting  State.    On 
the  contrary.  States  have  always  upheld  their  com- 
petence to  grant  asylum,  if  they  choose  to  do  so.    Now 
the  so-called  right  of  asylum  is  certainly  not  a  right  pos- 
sessed by  the  ahen  to  demand  that  the  State  into  whose 

^  Many  special  restriotions  haye  other  fonnalities  is  at  present  gene- 

been  imposed  upon  the   admission  ral ;  but  it  is  not  possible  to  discuss 

of  aliens,  especially  former  enemy  these  in  a  general  treatise.    See  the 

aliens,  in  Great  Britain  and  in  other  Aliens  Restriction  (Amendment)  Act, 

States  for  the  period  of  reconstruc-  1919  (9  k  10  Geo.  v.  o.  02),  and  the 

tion  following  the  World  War,  and  Aliens   Order,    1920,    made  there- 

the  requirement   of    passports  and  under. 
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territory  he  has  entered  with  the  intention  of  escaping 
prosecution  in  some  other  State  should  grant  protection 
and  asylum.  For  such  State  need  not  grant  these 
things.  The  so-called  right  of  asylum  is  nothing  but 
the  competence  of  every  State  mentioned  above,  and 
inferred  from  its  territorial  supremacy,  to  allow  a  pro- 
secuted alien  to  enter,  and  to  remain  on,  its  territory 
under  its  protection,  and  thereby  to  grant  an  asylum 
to  him.  Such  fugitive  alien  enjoys  the  hospitaUty  of 
the  State  which  grants  him  asylum ;  but  it  might  be 
necessary  to  place  him  under  surveillance,  or  even  to 
intem  him  at  some  place,  in  the  interest  of  the  State 
which  is  prosecuting  him.  For  it  is  the  duty  of  every 
State  to  prevent  individuals  living  on  its  territory  from 
endangering  the  safety  of  another  State.  And  if  a 
State  grants  asylum  to  a  prosecuted  alien,  this  duty 
becomes  of  special  importance. 


VII 

POSmON  OP  ALIENS  AFTER  RECEPTION^ 

V*ttel,  L  S  213,  ii.  fi§  10M15— HaU,  §|  63  and  87— Wertlake,  i.  pp.  218-219, 
327-330— Lawrenoe,  |$  97-98~Phimmora,  i.  fi§  832-33»— Twin,  i.  1 168 
—Taylor,  S§  173,  187,  201-208— Walker,  S  1»— Wharton,  ii.  f$  201-206 
— Wheaton,  |  77-82— Mooro,  iv.  S8  534-540— Hershey,  Nos.  237-249— 
Blnntachli,  §§  385-393— Hartmaon,  §§  84-85— Heffter,  |  62— Stoerk  in 
ffoUxendorf,  ii.  pp.  637-650— Oareie,  1 57— Liut,  $25— UUmann,  f$  113- 
115— 'Bonfils,  Not.  447-454— Despagnet,  Nob.  389-343— Rivier,  i.  pp. 
309-311— Calvo,  ii.  »  701-706— Martens,  u.  |  46— Gaston  de  Leval, 
De  la  Protection  de»  NcUumavx  d  I* Granger  (1907)— Wheeler  in  A.J., 
iii  (1000),  pp.  869-884— Proessdtngs  of  the  AmerietM  Society  of  Int^r- 
mUitmal  Law,  v.  (1911),  pp.  32-66,  150-225— Borohard,  H  6-8,  14-25, 
34-46,  133-136,  and  in  A.J,,  vii.  (1913),  pp.  497-520. 

§  317.  With  his  entrance  into  a  State,  an  alien,  unless 

'  Every  student  desiring  informa-  property   abroad    most   study   the 

tion  on  a  special  point  arising  out  of  excellent    and    standard    work    of 

the  position  of  aUens  after  reception  Borohaid,  The  DipUmatic  Proteeium 

or  oonoeming    oitiMns    and   their  of  Cfitieene  Ahroetd  {1919)» 
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AUeDB  he  belongs  to  the  class  of  those  who  enjoy  so-called 
to  TWri-  exterritoriality,  falls  at  once  under  the  territorial  sapie- 
|^^|[^'  macy  of  that  State,  although  he  remains  at  the  same 
time  under  the  personal  supremacy  of  his  home  State. 
He  is  therefore  under  the  jurisdiction  of  the  State  in 
which  he  stays,  and  is  responsible  to  it  for  all  acts  he 
commits  on  its  territory.  He  is  further  subjected  to 
all  admimstrative  arrangements  made  by  it  which 
concern  the  very  locality  where  the  aUen  is.  If  in  con- 
sequence of  a  public  calamity,  such  as  the  outbreak  of 
a  fire  or  an  infectious  disease,  certain  administrative 
restrictions  are  enforced,  they  can  be  enforced  against 
all  aliens,  as  well  as  against  citizens.  But  apart  from 
jurisdiction,  and  mere  local  administrative  arrange- 
ments, which  concern  all  aUens  alike,  a  distinction 
must  be  made  between  such  aliens  as  are  merely  travel- 
ling, and  stay,  therefore,  only  temporarily  on  tiie  terri- 
tory, and  such  as  take  up  their  residence  there  either 
permanently  or  for  some  length  of  time.  A  State  has 
wider  power  over  aliens  of  the  latter  kind ;  it  can  make 
them  pay  rates  and  taxes,  and  can  even  compel  them 
in  case  of  need,  and  under  the  same  conditions  as 
citizens,  to  serve  in  the  local  police  and  the  local  fire 
brigade  for  the  purpose  of  maintaining  public  order 
and  safety.  On  the  other  hand,  an  alien  does  not 
fall  under  the  personal  supremacy  of  the  local  State; 
therefore  he  cannot  be  made  to  serve  ^  in  its  army  or 
navy,  and  cannot,  Uke  a  citizen,  be  treated  according 
to  discretion.^ 

It  must  be  emphasised  that  an  alien  is  responsible 
to  the  local  State  for  all  iUegal  acts  which  he  commits 
while  the  territory  concerned  is  during  war  temporarily 
occupied  by  the  enemy.    An  illustrative  case  is  that  of 

^  See,  however,  above,  §  127»  oon-  '  Aa  regards  reUgioiiB  diMibtiitaes 

oeming  the  attituide  of  Great  Britain  of  f oreignerB,  see  Henriques  in  the 

with   regard  to   aliens   in   British  Law  Magaame  emd  Bemem,  zzxix. 

colonies.  (1914),  pp.  320-386. 
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De  Jager  v.  The  Attomey-Oenerai  far  NataH?-  De  Jager 
was  a  burgher  of  the  South  African  Republic,  but  a 
settled  resident  in  Natal  when  the  South  African  War 
broke  out.  In  October  1899  the  British  forces  evacuated 
that  part  of  Natal  in  which  Waschbank,  where  he  lived, 
is  situated,  and  it  was  occupied  by  the  Boer  forces  for 
some  six  months.  He  joined  them,  and  served  in 
different  capadties  until  March  1900,  when  he  went  to 
the  Transvaal,  and  took  no  further  part  in  the  war. 
He  was  tried  in  March  1901,  and  convicted  of  high 
treason,  and  sentenced  to  five  years'  imprisonment  and 
a  fine  of  £5000,  or,  failing  payment  thereof,  to  a  further 
three  years. 

§  318.  The  rule  that  aliens  fall  under  the  territorial  Aliens  in 
supremacy  of  the  State  they  are  in  finds  an  exception  o^^^ 
in  Turkey,  and,  further,  in  such  other  Eastern  States,  ^**- 
hke  China,  as  are,  in  consequence  of  their  deficient 
civilisation,  only  for  some  parts  members  of  the  Family 
of  Nations.    Aliens  who  are  subjects  of  Christian  States 
and  enter  into  the  territory  of  such  Eastern  States, 
remain  wholly  under  the  jurisdiction^  of  their  home 
State.    This  exceptional  condition  of  things  was  based, 
as  regards  Turkey,  on  custom  and  treaties  which  are 
called  Capitulations,^  but  as  r^ards  other  Eastern  States 
rests  almost  entirely  on  treaties  only.^  Jurisdiction  over 
aliens  in  these  countries  is  exercised  by  the  consuls  of 


'  [1907]  A.C.  926.  See  B«ty  in 
the  Law  Mc^gaaine  and  Review^ 
xxxiii.  (1008),  pp.  214-218,  who 
dittpproves  of  the  oonvioiion  of 
De  Jager. 

*  See  below,  i  440. 

*  During  the  World  War  Turkey 
denounoed  the  Gftpitulfttione ;  pro- 
tests were  at  onoe  made  against  this 
demuioiation,  and  by  the  Treaty  of 
Peaoe  Turkey  will  be  oalled  upon  to 
sooept  a  Bclrame  of  Judicial  reform 
designed  to  replaoe  the  CkpitulationB. 
(SeeaboTe,§102.) 


*  See  Twias,  i.  f  108,  who  emime- 
rates  many  of  these  treaties.  See 
also  Phillimore,  i.  If  886-839 ;  Lisst, 
6  16,  iy.  ;  Hall,  Foreign  Powen 
amd  JurMietion,  §§  69-91;  Soott, 
The  Law  ageciimg  Fcreianere  m 
Bgypt  OB  the  Reavdi  qf  the  OapUula- 
ikma  (1907);  P^lissid  du  Rausaa, 
Le  B^fgime  dee  CapUtdaticne  done 
VBmpire  OtUman  (2nd  ed.  1910); 
Tohou,  Le  Regime  dee  OapUtUo' 
iione  em  Chine  (1916);  Borohard, 
§  201-206 ;  Overboek,  Die  KapUyla- 
tionen  dee  Oemamechen  keiehee 
(1917). 
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their  home  States,  which  have  enacted  special  Municipal 

Laws  for  that  purpose.    Thus,  Great  Britain  has  enacted 

so-called  Foreign  Jurisdiction  Acts  at  several  times, 

which  are  now  all  consolidated  in  the  Foreign  Jurisdiction 

Act  of  1890.^    It  must  be  specially  mentioned  that 

Japan  has  since  1899  ceased  to  belong  to  the  Eastern 

States  in  which  aliens  are  exempt  from  local  jurisdiction. 

Aliens         §  319.  Although  aliens  fall  at  once  under  the  terri- 

Protoo.  ^  torial  supremacy  of  the  State  they  enter,  they  remain, 

UMb^^     nevertheless,  under  the  protection  of  their  home  State. 

Home      By  a  universally  recognised  customary  rule  of  the  Law 

of  Nations  every  State  holds  a  right  of  protection^ 

over  its  citizens  abroad,  to  which  corresponds  the  duty 

of  every  State  to  treat  foreigners  on  its  territory  with  a 

certain  consideration  which  will  be  discussed  below, 

§§  320-322.    The  question  here  is  only  when  and  how 

this  right  of  protection  can  be  exercised.^    Now  there 

is  certainly,  as  far  as  the  Law  of  Nations  is  concerned, 

no  duty  incumbent  upon  a  State  to  exerci^elts  protection 

over  its  citizens  abroad.    The  noatter  is  absolutely  in  the 

discretion  of  every  State,  and  no  citizen  abroad  has  by 

International  Law  a  right  to  demand  protection  from  his 

home  State,  although  he  noay  have  such  a  right  by  Huni- 

cipal  ^w.    Often  for  political  reasons  States  have  in 

certain  cases  refused  to  exercise  their  right  of  protection 

over  citizens  abroad.    Be  that  as  it  may,  every  State  cm 

exercise  this  right  when  one  of  its  subjects  is  wronged 

abroad  in  his  person  or  property,  either  by  the  State  itself 

on  whose  territory  such  person  or  property  is  for  the  time 

being,  or  by  the  officials  or  the  citizens  of  such  State, 

^  53    &    54    Viot.    o.    37.     See  (§  87)  and  others  deduce  this  in- 

Piggott,  Ehcterriioriality,     The  Law  dubitable    right   from   the   *hziid«- 

rekUing  U>  Ckmatdar  Junadietion^  eto,  mental'  right  of   self -preservation. 

(1007);  see  also  the  Foreign  Jorisdic*  Borohaid,  §  135,  aooepte  my  view 

tion  Act,  1913  (3  &  4  Qeo.  v.  o.  16).  as  oorreot. 

*  This  right  has,  I  believe,  grown 
up  in  furtherance  of  intercourse  be-  '  See  Moore,  vi.  §§  979-997,  and 

tween  the  members  of  the  Family  Wheelerini4V.,  iii.  (1909),  pp.  869- 

of  Nations  (see  above,  §  142) ;  Hall  884. 
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if  it  does  not  interfere  for  the  purpose  of  making  good 
the  wrong  done.^  And  this  right  can  be  exercised 
in  several  ways.  Thus,  a  State  whose  subjects 
are  wronged  abroad  can  diplomatically  insist  upon 
the  wrongdoers  being  punished  according  to  the 
law  of  the  land  and  upon  damages,  if  necessary,  being 
paid  to  its  injured  subjects.  It  can,  secondly,  exercise 
retondon  and  reprisals  for  the  purpose  of  making  the 
other  State  comply  with  its  demands.  It  can,  further, 
exercise  intervention,  and  it  can  even  go  to  war  when 
necessary.  And  there  are  other  means  besides  those 
mentioned.  It  is,  however,  quite  impossible  to  lay  down 
hard  and  fast  rules  as  regards  the  question  in  which  way, 
and  how  far  in  each  case,  the  right  of  protection  ought 
to  be  exercised.  Everything  depends  upon  the  merits 
of  the  individual  case,  and  must  be  left  to  the  discretion 
of  the  State  concerned.  The  latter  will  have  to  take 
into  consideration  whether  the  wronged  alien  was  only 
travelling  through  or  had  settled  down  in  the  country, 
whether  his  behaviour  had  been  provocative  or  not, 
how  far  the  foreign  Government  identified  itself  with 
the  acts  of  its  officials  or  subjects,  and  the  like. 

§  320.  In  consequence  of  tJie  right  of  protection  over  PtoUo- 
its  subjects  abroad  which  every  State  enjo3rs,  and  the  a^rded 
corresponding  duty  of  every  State  to  treat  aliens  on  its  p^^^ 
territory  with  a  certain  consideration,  an  alien,  pro- Mid  Pro- 
vided    he    owns   some   nationality,    cannot   be  out-AUens? 
lawed  in  foreign  countries,  but  must  be  afforded  pro- 
tection for  his  person  and  property.    The  home  State 
of  the  alien  has,  by  its  right  of  protection,  a  claim  upon 
such  State  as  allows  him  to  enter  its  territory  that  such 


^  Gonoeming  the  respoiifibility  of  ftbro«d  is   disonsMd   in   detoil   by 

a  State  for  ite  own  intemationaUy  HaU,  S  87,  Westlake,  L  pp.  S27-337, 

injurioui  aote  and  those  of  its  organs  and  Gaston  de  Leval,  op.  dt,    Gon- 

and  other  olSeiali  and  its  snbjeots,  oeming  the  right  oi  protection  of  a 

see  above,  H  151-167,  and  Ansilotti  State  over  its  oitiaons  with  regard  to 

in  R,0,,  xiii.  (1906),  pp.  6  and  286.  pubUo  debts  of  foreign  States,  see 

The  right  of  protection  orer  dtixens  above,  f|  185  (6)  and  155. 
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protection  shall  be  afforded,  and  it  is  no  ezcnse  that 
such  State  does  not  provide  any  protection  whatever 
for  its  own  subjects.  In  consequence  theieof,  eveiy 
State  is  by  the  Law  of  Nations  compelled  to  giant  to 
aliens  at  least  equality  before  the  law  with  its  citizens, 
as  far  as  safety  of  person  and  property  is  concerned. 
An  alien  must  in  particular  not  be  wronged  in  person  or 
property  by  the  officials  and  courts  of  a  State.  Thus, 
the  police  must  not  arrest  him  without  just  cause, 
custom-house  officials  must  treat  him  civilly,  courts  of 
justice  must  treat  him  justly,  and  in  accordance  with 
the  law.  Corrupt  administration  of  the  law  against 
natives  is  no  excuse  for  the  same  against  aliens,  and  no 
Government  can  cloak  itself  with  the  judgment  of 
corrupt  judges. 

§321.  Apart  from  protection  of  person  and  property, 
every  State  can  troat  aliens  according  to  discretion, 
^^  except  in  so  far  as  its  discretion  is  restricted  throu^ 
international  treaties.  Thus,  a  State  can  exclude  aliens 
from  certain  professions  and  trades;  it  can  exclude 
them  from  holding  real  property ;  it  can,  as  Great 
Britain  did  in  former  times  ^  and  again  during  the  World 
War  and  since,  compd  them  to  have  their  names  regis- 
tered for  the  purpose  of  keeping  them  under  control,' 
'  and  the  like.  Before  the  World  War  there  was  4  tendency 
within  all  the  States  which  are  members  of  the  Family 
of  Nations  to  treat  admitted  aliens  more  and  more  on 
the  same  footing  as  citizens,  political  rights  and  duties, 
of  course,  excepted.  Thus,  for  instance,  with  the  excep- 
tion that  an  alien  could  not  be  sole  or  part  owner  of  a 


^  See  an  Aot  for  the  Registration  of 
AUens,  1836  (6  &  7  William  iv.  o  11). 

*  The  Aliens  Restriotion  Act,  1914 
(4  ft  6  Qeo.  ▼.  o.  12)  prorides  (§  1 
(1))  that  His  Majesty  may,  at  any 
time  when  a  state  of  war  exists 
between  His  Majesty  mod  any  foreign 
Power,  or  when  it  appears  that  an 
oooadon  of  imminent  national  danger 


or  great  emergency  has  axiflen,  make 
an  Order  in  Council  {/)  requiring 
aliens  to  comply  with  sneh  proyirionfl 
as  to  registration,  change  of  abode, 
travelling  or  otherwise,  as  may  be 
made  by  the  Order.  See  also  the 
Aliens  Restriotion  (Amendment) 
Act,  1919  (9  ft  10  Geo.  ▼.  c  92),  i  I. 
and  the  Aliens  Order,  1920L 
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British  ship,  aliens  who  had  taken  up  their  domicile  in 
this  country  were  for  all  practical  purposes  treated  by 
the  law  of  the  land  on  the  same  footing  as  British  sub- 
jects. But  this  is  no  longer  the  case.  For  example,  the 
Aliens  Restriction  (Amendment)  Act,  1919,^  provides, 
among  other  disabilities,  that  no  alien  is  to  hold  a 
pilotage  certificate  for  any  pilotage  district  in  the 
United  Kingdom,^  or  act  as  master,  chief  officer,  or 
chief  engineer  of  a  British  merchant  ship  registered  in 
the  United  Kingdom,  or  as  skipper  or  second  hand  of 
a  British  fishing  boat,^  or  receive  an  appointment  to 
the  CSvil  Service.  Further  restrictions  are  imposed  by 
this  Act  on  former  enemy  aliens. 

§  322.  Since  a  State  holds  only  territorial  and  not  DepArtun 
personal  supremacy  over  an  alien  within  its  boundaries,  Foreign* 
it  can  never,  under  any  circumstances,  prevent  him  from  Oo^^^-or. 
leaving  its  territory,  provided  he  has  fulfilled  his  local 
obligations,  such  as  pa}anent  of  rates  and  taxes,  of  fines, 
of  private  debts,  and  the  like.  And  an  alien  leaving  a 
State  can  take  all  his  property  away  with  him,  and  a 
tax  for  leaving  the  country,  or  tax  upon  the  property 
he  takes  away  with  him,^  cannot  be  levied.  And  it 
must  be  specially  mentioned  that  since  the  beginning 
of  the  nineteenth  century  the  so-called  droit  d'aubaine 
belongs  to  the  past ;  this  is  the  name  of  the  right  of  a 
State,  which  was  formerly  frequently  exercised,  to 
confiscate  the  whole  estate  of  an  alien  deceased  on  its 
territory.*  But  if  a  State  levies  estate  duties  in  the  case 
of  a  cit^n  dying  on  its  territory,  as  Great  Britain  does 
according  to  the  Finance  Act  ^  of  1894,  such  duties  can 
likewise  be  levied  in  case  of  an  alien  dying  on  its  territory. 

*  S8  4-12.  de  retraiUf  or  droit  de  dAraetion  or 
'  These  general  prohibitioiui  are      iu&  detrctctua,  aooording  to  which  the 

sabjeet  to  certain  exceptions.  estate  of  a  deceased  alien  was  not 

'  So-oaUed  ffoheUa  emigrcUicms.  confiscated,   biit  a .  tax  was  levied 

*  See  detailB  in  Wheaton,  §  82.  upon  its   removal    by  the   foreign 
The  droit  cPaubaine   was   likewise  heir. 

named  jut  athinagii>    A  mitigation  *  57  &  58  Vict   o.  30.     Estate 

of  the  droit  d^ambame  was  the  droit      duty  is  levied  in  Great  Britain  in  the 

VOL.  I.  2  I 
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Hall,  §  63— Westlake,  i.  p.  217— PhilUmoi^,  i.  §  864— Halleok,  i.  pp.  403-494 
—Taylor,  §  186— Walker,  §  19— Wharton,  ii.  §  206— Moore,  iv.  §§  550- 
559— Herehey,  No.  247— Bluntsohli,  §§  383-384— Stoerk  in  ffoUxendorf 
a,  pp.  644-650— UUmann,  g  115— Bonfils,  No.  442— Despagnet,  Not. 
336-337— Pradier-Fod6r6,  iii.  Nos.  1857-1859— Rivier,  i.  pp.  811-314- 
Nys,  ii.  pp.  284-289-CalYO,  vi.  §g  119-125— Fioie,  Code,  Nos.  257-264- 
Martens,  i.  §  79— Bleteaa,  De  PAeiU  ei  de  PSxpulwm  (1886)— Berc, 
De  VExptdsion  des  Jitrangers  (1888)— F^raud-Giraud,  Droit  d^BxpnUim 
des  ]6tranger8  (1889) — Langfaard,  Das  Becht  der  politischen  F^remdemavt- 
toeisung  (1891) — Overbook,  Niederktsnmgs/reiKeU  tmd  iticMoeiran^artac&X 
(1906)— Martini,  L'ExpuUion  des  jStrangera  (1909)— Borohard*  ^  27*32 
— Rolin-Jaequemyns  in  R.L,  xx.  (1888),  pp.  499  and  615 — Praceedingt 
of  the  American  Society  qf  International  Law  (1911),  pp.  119-150. 

§  323.  Just  as  a  State  is  competent  to  refuse  admit- 
tance to  an  alien,  so,  in  conformity  with  its  territorial 
supremacy,  it  is  competent  to  expel  at  any  moment 
an  alien  who  has  been  admitted  into  its  territory.  And 
it  matters  not  whether  that  individual  is  only  on  a 
temporary  visit,  or  has  settled  down  for  professional 
or  business  purposes  on  its  territory,  having  taken  his 
domicile  thereon.  Such  States,  of  course,  as  have  a 
high  appreciation  of  individual  liberty  and  abhor  arbi- 
trary  powers  of  Government  will  not  readily  expel  aliens. 
Thus,  the  British  Grovernment  had,  until  December 
1919,  no  power  to  expel  even  the  most  dangerous  aUen 
without  the  recommendation  of  a  court,  or  without  an 
Act  of  ParUament  making  provision  for  such  expulsion, 
except  during  war  or  on  an  occasion  of  imminent  national 
danger  or  great  emergency.^  And  in  Switzerland,  Article 


case  alflo  of  such  aliens  dying  abroad 
as  leave  movable  property  in  the 
United  Kingdom  without  having 
ever  been  resident  there.  As  far  as 
the  Law  of  Nations  is  ooncemed,  it 
is  doubtful  whether  Great  Britain  is 
competent  to  claim  estate  duties  in 
such  cases.  On  the  question  of  estate 
duties  in  general,  see  Meynen,  Die 
Erb»ch€^t$8ieuer'  im    intemationalen 


RedUe  (1912). 

^  Aliens  RestrictioD  Act,  1914 
But  the  Aliens  Bestriotion  (Amend- 
ment) Act,  1919,  authorises  the 
making  of  an  Order  in  Oonnoil  for 
the  deportation  of  any  aliois  doling 
the  ensuing  year  and  contains  special 
provisions  regarding  the  d^Kurtation 
of  former  enemy  aliena. 
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70  of  the  Constitution  empowers  the  Government  to 
expel  such  aliens  only  as  endanger  the  internal  and 
external  safety  of  the  land.  But  many  States  are  in  no 
way  prevented  by  their  Municipal  Law  from  expelling 
aliens  according  to  discretion,  and  examples  of  arbitrary 
expulsion  of  aliens,  who  had  made  themselves  objec- 
tionable to  the  respective  Governments,  are  numerous. 

On  the  other  hand,  it  cannot  be  denied  that,  especi- 
ally in  the  case  of  expulsion  of  an  alien  who  has  been 
residing  within  the  expelling  State  for  some  length  of 
time,  and  has  established  a  business  there,  the  home 
State  of  the  expelled  individual  is,  by  its  right  of  pro- 
tection over  citizens  abroad,  justified  in  making  diplo- 
matic representations^  to  the  expelling  State,  and  asking 
for  the  reasons  for  the  expulsion.  But  as,  in  strict  law, 
a  State  can  expel  even  domiciled  aliens  without  so  much 
as  giving  the  reasons,  the  refusal  of  the  expelling  State 
to  supply  the  reasons  for  expulsion  to  the  home  State 
of  the  expelled  alien  does  not  constitute  an  illegal, 
but  only  a  very  unfriendly  act.  And  there  is  no  doubt 
that  every  expulsion  of  an  alien  without  just  cause  is, 
in  spite  of  its  international  legality,  an  unfriendly  act, 
which  can  rightly  be  met  with  retorsion. 

§324.  On  account  of  the  fact  that  retorsion  might  JuBt 
be  justified,  the  question  is  of  importance  what  just  Exp^tLL 
causes  of  expulsion  of  aliens  there  are.  As  International  ^^  ^•°•• 
Law  gives  no  detailed  rules  regarding  expulsion,  every- 
thing  is  left  to  the  discretion  of  the  single  States,  and 
depends  upon  the  merits  of  the  individual  case.  Theory 
and  practice  correctly  make  a  distinction  between  ex- 
pulsion in  time  of  war  and  in  time  of  peace.  A  belli- 
gerent may  consider  it  convenient  to  expel  all  enemy 
subjects  residing,  or  temporarily  staying,  within  his 
territory.    And,  although  such  a  measure  may  be  very 

^  Gonoeniing  diplomatio  olAinu  for      aoootmt  of  un jwtifiad  ezptiUioiu,  SM 
<iAiiiages    and    aroitrsl   awards   on       Borohard,  f  81. 
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hard  and  cruel,  the  opinion  is  general  that  such  expvl- 
sion  is  justifiable.^  As  regards  expulsion  in  time  of 
peace,  on  the  other  hand,  the  opinions  of  writers,  as 
well  as  of  States,  naturally  differ  much.  A  State  which 
expels  an  alien  will  hardly  admit  not  having  had  a  just 
cause.  Some  States,  as  Belgium^  since  1885,  possess 
Municipal  Laws  determining  just  causes  for  the  expnl- 
sion  of  ahens,  and  their  discretion  concerning  expulsion 
is,  of  course,  more  or  less  restricted  thereby.  But  many 
States  do  not  possess  such  laws,  so  that  their  discretion 
as  to  what  is  a  just  cause  of  expulsion  is  unfettered. 
The  Institute  of  International  Law  at  its  meeting  at 
Geneva  in  1892  adopted  a  body  of  forty-one  articles 
concerning  the  admittance  and  expulsion  of  aliens,  and 
in  Article  28  thereof  enumerated  nine  just  causes  for 
expulsion  in  time  of  peace.^  I  doubt  whether  the  States 
wiU  ever  come  to  an  agreement  about  just  causes  of 
expulsion.  The  fact  cannot  be  denied  that  an  alien 
is  more  or  less  a  guest  in  the  foreign  land,  and  the 
question  under  what  conditions  a  guest  makes  himself 
objectionable  to  his  host  cannot  be  answered  once  for 
all  by  the  establishment  of  a  body  of  rules.  So  much  is 
certain,  that  with  the  gradual  disappearance  of  despotic 
views  in  the  different  States,  and  with  the  advance  of 
true  constitutionalism,  guaranteeing  individual  liberty 
and  freedom  of  opinion  and  speech,  expulsion  of  aliens, 
especially  for  political  reasons,  will  become  less  frequent. 
Expulsion  will,  however,  never  totally  disappear,  because 
it  may  well  be  justified.  Thus,  for  example,  Prussia, 
after  the  annexation  of  the  formerly  Free  Town  of 
Frankfort-on-the-Main,  was  certainly  justified  in  expeU- 

^  Thus,  in  1870,  daring  the  Franco-  '  See  details  in  Bivier,  i.  p.  312^ 
German  War,  the  Frenoh  expelled  all 

QermanB  from  Franoe,  and  the  former  '  See     Annuairef    xii.    p.     22S. 

South  Afrioan  Republic  expelled  in  Many  of  these  oaoses,   as  eoorie- 

1809,  during  the  Boer  War,  almost  tion  for  crimes,  for  instance,  are 

all   British   subjeots.      See    below,  certainly  just  oaoses,  bat  othen  an 

Tol.  ii.  §  100.  donbtfoL 
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ing  those  individtials  who,  for  the  purpose  of  avoiding 
military  service  in  the  Prussian  Army,  had  by  natural- 
isation become  Swiss  citizens  without  giving  up  their 
residence  at  Frankfort. 

§  325.  Expulsion  is,  in  theory  at  least,  not  a  punish-  Sxpoi- 
ment,  but  an  administrative  measure  consisting  in  an  ^ff^t«L^ 
order  of  the  Government  directing  a  foreigner  to  leave 
the  country.  Expulsion  must  therefore  be  effected 
with  as  much  forbearance  and  indulgence  as  the  circum- 
stances and  conditions  of  the  case  allow  and  demand, 
especially  when  compulsion  is  meted  out  to  a  domi- 
ciled alien.  And  the  home  State  of  the  expelled  alien, 
by  its  right  of  protection  over  its  citizens  abroad,  may 
well  insist  upon  such  forbearance  and  indulgence.  But 
this  is  valid  as  regards  the  first  expulsion  only.  Should 
the  expelled  alien  refuse  to  leave  the  territory  volun- 
tarily or,  after  having  left,  return  without  authorisa- 
tion, he  may  be  arrested,  punished,  and  forcibly  brought 
to  the  frontier. 

§  326.  In  many  Continental  States  destitute  aliens,  Reoon- 
foreign  vagabonds,  suspicious  aliens  without  papers  of  ^^?  ^ 
Intimation,  alien  criminals  who   have  served  their  ^»"^™' 
punishment,  and  the  like,  are,  without  any  formalities,  Expui- 
arrested  by  the  police  and  reconducted  to  the  frontier. 
There  is  no  doubt  that  the  competence  to  carry  out  such 
reconduction,  which  is  often  called  droit  de  renvoi,  is  an 
inference  from  the  territorial  supremacy  of  every  State, 
for  there  is  no  reason  whatever  why  a  State  should  not 
get  rid  of  such  undesirable  aliens  as  speedily  as  possible. 
But  although  such  reconduction  is  materially  not  much 
different  from  expulsion,  it  nevertheless  differs  much 
from  this  in  form,  since  expulsion  is  an  order  to  leave 
the  country,  whereas  reconduction  is  forcible  conveying 
away  of  foreigners.^    The  home  State  of  such  recon- 

'  Riyier,  i.  p.  306,  oomoUy  dia-      expulsion,  but  PhiUimore,  i.  i  364, 
tingoiahM  between  reixnidttotion  and      eeems  to  ooolound  tbem. 
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ducted  aliens  has  the  duty  to  receive  them,  since,  aa 
will  be  remembered,^  a  State  camiot  refuse  to  receive 
such  of  its  subjects  as  are  expelled  from  abroad. 
Difficulties  arise,  however,  sometimes  concerning  the 
reconduction  of  such  alien  individuals  as  have  lost  their 
nationaUty  through  long-continued  absence  ^  from  home 
without  having  acquired  another  nationality  abroad. 
Such  cases  are  a  further  example  of  the  fact  that  the 
very  existence  of  Stateless  individuals  is  a  blemish  in 
Municipal,  as  well  as  International  Law.^ 
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See  the  French,  German,  and  Italian  literature  oonoeming  extraditioo 

quoted  by  Fauchille  in  Bonfils,  No.  456. 

^  See  above,  §  294.  treaties   or    in    their    treaties    of 

■  See  above  §  302  (3)  oommeroe,  friendship,  and  the  like, 

*  ^         ^  ''  stipulated  proper  treatment  for  each 

'  It  ought  to  be  mentioned  that  other's  deatitute  subjectB  on  each 

many  States  have,  either  by  special  other's  territory. 
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§  327.  Extradition  is  the  delivery  of  a  prosecuted  Eztndi- 
individual  to  the  State  on  whose  territory  he  has  com-  l2^ 
mitted  a  crime  by  the  State  on  whose  territory  the^*y- 
criminal  is  for  the  time  staying.  Although  Grotius^ 
holds  that  every  State  has  the  duty  either  to  punish, 
or  to  surrender  to  the  prosecuting  State,  such  individuals 
within  its  boundaries  as  have  committed  a  crime  abroad, 
and  although  there  is  as  regards  the  majority  of  such 
cases  an  important  interest  of  civilised  mankind  that 
this  should  be  done,  this  rule  of  Grotius  has  never  been 
adopted  by  the  States,  and  has,  therefore,  never  become 
a  role  of  the  Law  of  Nations.  On  the  contrary.  States 
have  always  upheld  their  competence  to  grant  asyhun 
to  foreign  individuals  as  an  inference  from  their  terri- 
tonal  supremacy,  those  cases,  of  course,  excepted  which 
fall  under  stipulations  of  special  extradition  treaties,  if 
any.  There  is,  therefore,  no  universal  rule  of  customary 
International  Law  in  existence  which  commands^  extra- 
dition. 

§  328.  Since,  however,  modem  civilisation  categori-  Extndi. 
caUy  demands  extradition  of  criminals  as  a  rule,  nume-  x^tiea, 
rous  treaties  have  been  concluded  between  the  several  ^^ 
States,  stipulating  the  cases  in  which  extradition  shall 
take  place.    According  to  these  treaties,  individuals 
prosecuted  for  the  more  important  crimes,  political 
crimes  excepted,  are  in  fact  always  surrendered  to  the 
prosecuting  State,  if  not  punished  locally.    But  this 
solution  of  the  problem  of  extradition  is  a  product  of 
the  nineteenth  century  only.      Before  the  eighteenth 
century,  extradition  of  ordinary  criminals  hardly  ever 

^  ii.  0.  21,  S  ^  whioh  exift  between  oiviliied  oom- 

munitiea'  (tee  p.  14).     But  nobody 

'  Clftrke,  op,  eU.,  pp.  1-15,  tries  has  ever  denied  this,  as  far  as  the 

to  prove  that  a  duty  to  extradite  ordinary  oriminal  is  conoemed.    The 

criminals  does  exist,  but  the  result  question  is  only  whether  an  inter- 

of  all  his  labour  is  that  he  finds  that  national  UgcU  duty  exists  to   snr^ 

the  refusal  of  extradition  is  a '  serious  render  a  oriminal.      And  this  legal 

violation  of  the  moral  obligations  duty  States  have  always  denied. 
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occurred,  although  many  States  used  then  frequently 
to  surrender  to  each  other  political  fugitives,  heretics, 
and  even  emigrant,  either  in  consequence  of  special 
treaties  stipulating  the  surrender  of  such  individuals, 
or  voluntarily  without  such  treaties.  Matters  b^ntn  to 
undergo  »  cLnge  in  the  dghteeotb  c«.t»rjr,  to^ 
treaties  between  neighbouring  States  frequently  stipa- 
lat«d  extradition  of  ordinary  criminals  besides  that 
of  political  fugitives,  conspii^tors,  military  deserters, 
and  the  like.  Vattel  (ii.  §  76)  is  able  to  assert  in  1758 
that  murderers,  incendiaries,  and  thieves  are  r^ularly 
surrendered  by  neighbouring  States  to  each  other.  But 
general  treaties  of  extradition  between  all  the  members 
of  the  Family  of  Nations  did  not  exist  in  the  eighteenth 
century,  and  there  was  hardly  a  necessity  for  such 
general  treaties,  since  traffic  was  not  so  developed  as 
nowadays,  and  fugitive  criminals  seldom  succeeded  in 
reaching  a  foreign  territory  beyond  that  of  a  neighbour- 
ing State.  When,  however,  in  the  nineteenth  century, 
with  the  appearance  of  railways  and  transatlantic  steam- 
ships, transit  began  to  develop  immensely,  criminals  used 
the  opportunity  to  flee  to  distant  foreign  countries.  It 
was  then,  and  in  consequence  of  this,  that  the  con- 
viction was  forced  upon  the  States  of  civilised  humanity 
that  it  was  in  their  common  interest  to  surrender  ordi- 
nary criminals  regularly  to  each  other.  General  treaties 
of  extradition  became,  therefore,  a  necessity,  and  the 
several  States  succeeded  in  concluding  such  treaties 
with  each  other.  There  is  no  civilised  State  in  exist- 
ence nowadays  which  has  not  concluded  such  treaties 
with  the  majority  of  the  other  civilised  States.  And 
the  consequence  is  that,  although  no  universal  rule  of 
International  Law  conmiands  it,  extradition  of  criminals 
between  States  is  an  established  fact  based  on  treaties. 
The  present  condition  of  afEairs  is,  however,  very  un- 
satisfactory, since  there  are  many  hundreds  of  treaties 
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in  existence  which  do  not  at  all  agree  in  their  details. 
What  is  required  nowadays,  and  what  will  certainly 
be  realised  in  the  near  future,  is  a  universal  treaty  of 
extradition — one  single  treaty  to  which  all  the  civilised 
States  become  parties.^ 

§  329.  Some  States,  however,  were  unwilling  to  depend  Mamoi|Na 
entirely  upon  the  discretion  of  their  Governments  astionLaws. 
regards  the  conclusion  of  extradition  treaties  and  the 
procedure  in  extradition  cases.  They  have  therefore 
enacted  special  Municipal  Laws,  which  enumerate  those 
Climes  for  which  extradition  shall  be  granted  and  asked 
in  return,  and  which  at  the  same  time  r^ulate  the 
procedure  in  extradition  cases.  These  Municipal  Laws  ^ 
famish  the  basis  for  the  conclusionof  extradition  treaties. 
The  first  in  the  field  with  such  an  extradition  law  was 
Belgium  in  1833,  which  remained,  however,  for  far  more 
than  a  generation  quite  isolated.  It  was  not  until 
1870  that  England  followed  the  example  given  by 
Belgium.  English  public  opinion  was  for  many  years 
against  extradition  treaties  at  all,  considering  them  as 
a  great  danger  to  individual  liberty,  and  to  the  com- 
petence of  every  State  to  grant  asylum  to  political 
refugees.  This  coimtry  possessed,  therefore,  before 
1870  a  few  extradition  treaties  only,  and  they  were  in 
many  points  madequate.  But  in  1870  the  British 
Government  succeeded  in  getting  Parliament  to  pass 
the  Extradition  Act.'  This  Act,  which  was  amended 
in  1873,^  in  1895,^  and  in  1906,^  has  furnished  the  basis 
for  extradition  treaties  between  Great  Britain  and  forty- 

^  The  Seoond  Pan-Amerioan  Con-  '  See       Martits,      IntematumaU 

ferenoe  of  1902  prodaoed  a  treaty  of  Rechithilfe,   i.    pp.    747-818,    where 

extradition   which   waa   tigned   by  the  history    of    all    these   laws    is 

twelve  States,  oamely,  the  United  sketched  and  their  text  is  printed. 

States  of  Amerioa,  Colombia,  Goeta  '  38  &  84  Vict.  o.  52. 

Rica,  Chili,  San  Dominflo,  Ecuador,  «  86  &  37  Vict.  o.  60. 

Salvador,   Ouatemala,   Haiti,   Hon-  *  68  &  50  Vict   o.  33.     On  the 

diuaa,  Mexico,  and  Nioaragna,  bat  history    of    extradition    in    Great 

this  treaty  has  not  been  ratified ;  Britain  before  the  Bxtradttion  Act, 

■ee  the  text  in  Atmnaire  de  la  Vie  1870,  seeClarke,  op.  eit,,  pp.  126-166. 

mtemaiwiiaU  (10081900),  p.  461.  *  6  Edw.  vn.  c  15.                            , 
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tion. 


two  other  States.^  Luxemburg  enacted  an  extradition 
law  in  1870,  and  Belgium  a  new  law  in  1874.  Holland 
enacted  such  a  law  in  1875,  Argentina  in  1885,  the  Congo 
Free  State  in  1886,  Peru  in  1888,  Switzerland  in  1892, 
Norway  in  1908,  Brazil  and  Russia  in  1911,* 

Such  States  as  possess  no  extradition  laws,  and  whose 
written  constitution  does  not  mention  the  matter,  leave 
it  to  their  Grovemments  to  conclude  extradition  treaties 
according  to  their  discretion.  And  in  these  countries 
the  Governments  are  competent  to  extradite  an  indi- 
vidual, even  if  no  extradition  treaty  exists. 

§  330.  Since  extradition  is  the  delivery  of  an  in* 
criminated  individual  to  the  State  on  whose  tenitoiy 
he  has  committed  a  crime  by  the  State  on  whose  terri- 
tory he  is  for  the  time  staying,  the  object  of  extradition 
can  be  any  individual,  whether  he  is  a  subject  of  the 
prosecuting  State,  or  of  the  State  which  is  required  to 
extradite  him,  or  of  a  third  ^  State.  Many  States,  how- 
ever, as  France  and  most  other  States  of  the  European 
continent,  have  adopted  the  principle  of  never  extra- 
diting one  of  their  subjects  to  a  foreign  State,  but  them- 
selves punishing  their  own  subjects  for  grave  crimes 
committed  abroad.  Other  States,  as  Great  Britain 
and  the  United  States,  have  not  adopted  this  principle, 
and  do  extradite  such  of  their  subjects  as  have  com- 
mitted a  grave  crime  abroad.  Thus  Great  Britain 
surrendered  in  1879  to  Austria,  where  he  was  convicted 
and  hanged,^  one  Tourville,  a  British  subject,  who, 


^  The  f  uU  text  of  theee  treaties 
is  printed  by  Clarke,  op,  cU.fSia  weU 
as  Biron  and  Chalmers,  op,  cU»  Not 
to  be  oonfounded  with  extradition 
of  oriminals  to  foreign  States  is 
extradition  within  the  British  Em- 
pire from  one  part  of  the  British 
dominions  to  another.  This  matter 
is  regulated  by  the  Fugitive  Offenders 
Act,  1881  (44  &  45  Viot.  o.  69). 

*  See  Devogel  in  R.L,  2nd  Ser. 
xiv.  (1912),  pp.  187-193. 


>  Reg.  V.  Gam,  (1882)  9  Q.B.D. 
93. 

'  This  case  is  all  the  more  remark- 
able, as  (see  24  &  25  Viot  o.  1(W, 
§  9)  the  Criminal  Law  of  England 
extends  over  murder  and  man- 
slaughter oommitted  abroad  by 
English  subjects,  and  as,  aooording 
to  Artide  3  of  the  Extradition 
Treaty  of  1873  between  Kigland 
and  Austria-Hungary,  the  oontract- 
ing  parties  w«re  in  no  ease  undtt*  ao 
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after  having  murdered  his  wife  in  the  Tyrol,  had  fled 
home  to  England.  And  it  mufit  be  emphasifled  that 
the  object  of  extradition  is  an  individual  who  has  com- 
mitted a  crime  abroad,  whether  or  not  he  was  during 
the  commission  of  the  criminal  act  ph3rsically  present 
on  the  territory  of  the  State  where  the  crime  was  com- 
mitted. Thus,  in  1884,  Great  Britain  surrendered  one 
Nillins  to  Germany,  who,  by  sending  fiom  Southampton 
forged  bills  of  exchange  to  a  merchant  in  Germany  as 
payment  for  goods  ordered,  was  considered  to  have 
committed  forgery,  and  to  have  obtained  goods  by 
false  pretences,  in  Germany.^ 

A  conflict  between  International  and  Municipal  Law 
arises  if  a  certain  individual  must  be  extradited  accord- 
ing to  an  extradition  treaty,  but  cannot  be  extradited 
according  to  the  Municipal  Law  of  the  State  from  which 
extradition  is  demanded.  Thus  in  the  case  of  Salvatore 
Paladini,^  whose  extradition  was  demanded  by  the 
United  States  of  America  from  the  Italian  Government 
in  1888  for  having  passed  counterfeit  money,  Italian 
Municipal  Law,  which  prohibits  the  extradition  of  an 
Italian  citizen,  came  into  conflict  with  Article  1  of  the 
Extradition  Treaty  of  1868  between  Italy  and  the 
United  States,  which  stipulates  extradition  of  criminals 


obligation  to  extnuiite  their  own 
mbjeotfl.  Although  Great  Britain  is 
ready  to  extradite  one  of  her  own 
Bubjecta  for  crimes  committed  abroad, 
she  was  formerly  in  some  oases  pre- 
vented from  doing  so  because  the 
extradition  treaties  oonoemed  oom- 
prised  a  clause  stipulating  that 
nationalB  $haiUd  not  be  extradited. 
Thus  the  extradition  of  Alfred 
Thomas  Wilson,  who  had  committed 
a  theft  in  Zurich  in  1877,  and  whose 
surrender  was  claimed  by  Switser- 
land,  had  to  be  refused,  because  the 
Anglo-Swiss  Treaty  of  1874  com- 
pri»Ml  such  a  clause  (see  Reg,  v. 
irOaofi,  (1877)  3  Q.B.D.  42).  To 
avoid  such  a  deplorable  result,  sub- 
sequent  extradition  treaties  between 


Great  Britain  and  foreign  States 
comprise  a  clause  aocording  to  which 
no  party  is  compdltd  to  extradite 
nationals.  It  is  thus  left  to  the 
discretion  of  the  parties  whether 
they  will  extradite  one  of  their  own 
Btthjeots  or  not.  As  late  as  1900,  the 
extradition  of  a  British  subject  had 
to  be  refused  to  France  because 
Article  2  of  the  Anglo-French  Ex- 
tradition Treaty  of  1876  precluded 
the  surrender  of  nationals.  How- 
ever, by  a  Convention  of  1908  (Treaty 
Ser.  (1909),  No.  34),  Article  2  of  the 
Treaty  of  1876  has  been  remodelled. 

*  See  Clarke,  op.  eit,,  pp.  177  and 
262,  who,  however,  disapproves  of 
this  surrender. 

*  See  Moore,  iv.  §  594,  pp.  290-297. 
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without  exempting  nationals.  For  this  reason  Italy 
refused  to  extradite  Faladini.  It  is  noteworthy  that  the 
United  States,  although  they  do  not  any  longer  piees 
for  extradition  of  Italian  subjects  who,  after  having 
committed  a  crime  in  the  United  States,  have  returned 
to  Italy,  nevertheless  consider  themselves  bound  by 
the  above-mentioned  treaty  of  1868  to  extradite  to 
Italy  such  American  subjects  as  have  conmiitted  a  crime 
in  Italv.  Therefore,  when  in  1910  the  Italian  Govern- 
ment  demanded  from  the  United  States  extradition  of 
one  Porter  Charlton,^  an  American  citizen,  for  having 
committed  a  murder  in  Italy,  extradition  was  granted 
by  the  United  States  Government,  and  this  action  was 
upheld  by  the  Supreme  Court  of  the  United  States  to 
which  Charlton  appealed.^ 
Bztn-  §  331.  Unless  a  State  is  restricted  by  an  extradition 
Orimefl.  law,  it  cau  grant  extradition  for  any  crime  it  thinks 
fit.  And  unless  a  State  is  bound  by  an  extradition 
treaty,  it  can  refuse  extradition  for  any  crime.  Such 
States  as  possess  extradition  laws  frame  their  extra- 
dition treaties  conformably  therewith,  and  specify  in 
those  treaties  all  those  crimes  for  which  they  are  willing 
'  to  grant  extradition.  And  no  person  is  to  be  exta^dited 
whose  deed  is  not  a  crime  according  to  the  Criminal 
Law  of  the  State  which  is  asked  to  extradite,  as  well  as 
of  the  State  which  demands  extradition.  As  regards 
Great  Britain,  the  following  are  extraditable  crimes 
according  to  the  Extradition  Act  of  1870:  murder 
and  manslaughter;  counterfeiting  and  uttering  coun- 
terfeit money ;  forgery  and  uttering  what  is  forged ; 
embezzlement  and  larceny ;  obtaining  goods  or  money 
by  false  pretences ;  crimes  by  bankrupts  against  bank- 
ruptcy laws ;  fraud  by  a  bailee,  banker,  agent,  factor, 
trustee,  or  by  a  director,  or  member,  or  public  officer 

>  See  A.J.,  V.  (1911),  pp.  182-192 ;  *  CharUoii  ▼.  KeUy,  229  U.S.  447. 

vii.  (1918),  pp.  6S0-582,  637-653.  See  below,  8  547  n. 
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of  any  company;  rape;  abduction;  child  stealing; 
burglary  and  housebreaking ;  arson ;  robbery  with 
vioknce;  threats  with  intent  to  extort;  piracy  by 
the  Law  of  Nations ;  sinking  or  destroying  a  vessel  at 
sea;  assaults  on  board  ship  on  the  high  seas  with 
intent  to  destroy  life  or  to  do  grievous  bodily  harm ; 
revolt  or  conspiracy  against  the  authority  of  the  master 
on  board  a  ship  on  the  high  seas.  The  Extradition 
Acts  ol  1873  and  1906  added  the  following  crimes  to 
the  list:  kidnapping,  false  imprisonment,  perjury, 
sttbomation  of  perjury,  and  bribeiy. 

Political  criminals  are,  as  a  rule,  not  extradited,^ 
and  according  to  many  extradition  treaties,  military 
deserters  and  persons  who  have  conmiitted  offences 
against  religion  are  likewise  excluded  from 


§  332.  Extradition  is  granted  only  if  asked  for,'  and  Eftotu- 
after  the  formalities  have  taken  place  which  are  stipu-  option 
lated  in  the  treaties  of  extradition  and  the  extradition  ^^^j^' 
laws,  if  any.    It  is  effected  through  the  handing  over 
of  the  criminal  by  the  police  of  the  extraditing  State  to 
the  police  of  the  prosecuting  State.    But  it  must  be 
emphasised  that,  according  to  most  extradition  treaties, 
it  is  a  condition  that  the  extradited  individual  shall 
be  tried  and  punished  for  those  crimes  exclusively  for 
which  his  extradition  has  been  asked  and  granted,  or  for 
those,  at  least,  which  the  extradition  treaty  concerned 
enumerates.'    If,  nevertheless,  an  extradited  individual 
is  tried  and  punished  for  another  crime,  the  extraditing 
State  has  a  right  of  intervention.^ 

An  important  question  is  whether,  in  case  a  criminal. 


'  Sea  below,  fi  38S-M0. 

*  Many  treetiee  make  it  a  oon- 
ditioQ  of  extraditioD  that  rtdproeUp 
IB  granted.  On  the  so-oaUed  reoi- 
prooity  olanee,  see  Mettgenberg  in 
the  Archiv  fOr  dfetUlMu  Beeht, 
znr.  (1910),  pp.  M48. 

*  See  Mettgeidwrg  in  the  ZeU- 


sekrift/Sr  iiiUemeUiemaU$  B^ehit  zriii. 
(1908),  pp.  426-430. 

*  It  ought  to  be  mentioned  that 
the  Institate  of  International  Law  in 
1890,  at  ita  meeting  in  Oxford  (see 
Atmuairtf  y.  p.  127),  adopted  a  body 
of  twenty-eix  rules  oonoerning  extra* 
dition. 
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who  has  succeeded  in  escaping  into  the  teiritoiy  of 
another  State,  is  erroneously  handed  over,  without  the 
formalities  of  extradition  having  been  complied  with, 
by  the  police  of  the  local  State  to  the  police  of  the 
prosecuting  State,  such  local  State  can  demand  that  the 
prosecuting  State  shall  send  the  criminal  back,  and  ask 
for  his  formal  extradition.  This  question  was  decided 
in  the  negative  in  February  1911  by  the  Court  of  Arbi- 
tration at  the  Hague  in  the  case  of  France  v.  Qreat 
Britain,  concerning  Savarkar.  This  British-Indian 
subject,  who  was  prosecuted  for  high  treason  and 
abetment  of  murder,  and  was  being  transported  in  the 
F.  and  0.  boat  Morea  to  India  for  the  purpose  of  stand- 
ing his  trial  there,  escaped  to  the  shore  on  October  25, 
1910,  while  the  vessel  was  in  the  harbour  of  Marseilles. 
He  was,  however,  seized  by  a  French  poUceman,  who, 
erroneously  and  without  further  formaKties,  recon- 
ducted him  to  the  Morea  with  the  assistance  of  indi- 
viduals from  the  vessel  who  had  raised  a  hue  and  ciy. 
Since  Savarkar  was  prima  fade  a  political  cnmiual, 
France  demanded  that  England  should  give  him  up, 
and  should  request  his  extradition  in  a  formal  way; 
but  England  refused  to  comply  with  this  demand,  and 
the  parties,  therefore,  agreed  to  have  the  conflict  decided 
by  the  Court  of  Arbitration  at  the  Hague.  The  award, 
while  admitting  that  an  irregularity  had  been  committed 
by  the  reconduction  of  Savarkar  to  the  British  vessel, 
decided,  correctly,  I  beUeve,  in  favour  of  Great  Britain, 
asserting  that  there  was  no  rule  of  International  Law 
imposing,  in  circumstances  such  as  those  which  have 
been  set  out  above,  any  obligation  on  the  Power  which 
has  a  prisoner  in  its  custody,  to  restore  him  on  account 
of  a  mistake  conmiitted  by  the  foreign  agent  who 
delivered  him  up  to  that  Power.^    It  should  be  men- 

^  See  Hamelin,  VAfa^rt  Stwatr-      Jnrispnidencei    de   Doeirimey  ei  de 
kar  (Eztrait  du  BecueU  ffMral  de      Ugidation    coUmkdee,    1911),    ^o 


NON-EXTRADinON  OF  POLITICAL  CRIMINALS      511 


tioned  that  the  French  Gk)vermnent  had  been  previously 
inf onned  of  the  fact  that  Savarkar  would  be  a  prisoner 
on  board  the  Marea  while  she  was  calling  at  Marseilles, 
and  had  agreed  to  this. 

Somewhat  similar  to  the  case  of  Savarkar  is  the  re- 
markable case  of  Lamirande  which  occurred  in  1866.^ 
He  was  a  French  subject,  and  was  arrested  in  Canada 
under  an  extradition  warrant  on  a  charge  of  forgery. 
He  applied  to  a  superior  tribunal  on  the  ground  that  his 
surrender  was  not  justified  by  the  Extradition  Treaty 
with  France,  but  was  erroneously  surrendered  to  France 
before  his  application  was  heard.  The  judge  and  the 
British  law  officers  took  the  view  that  the  surrender  of 
Lamirande  was  not  justified  by  the  Extradition  Treaty, 
and  the  British  Government  asked  the  French  Gk)vem- 
ment  to  remit  him  to  Canada,  not  indeed  on  the  ground 
of  any  international  obligation,  but  as  a  matter  of  comity. 
However,  the  French  Government  refused  to  accede 
to  this  request,  contending  that  the  error  through  which 
Lamirande  had  been  surrendered  did  not  afford  any 
ground  for  removing  him  from  the  control  of  the  French 
courts. 

X 

PRINCIPLE  OP  NON-EXTRADmON  OP  POLTTICAL 

CRIMINALS 

WestUke,  i.  pp.  256-258— Lawrence,  §  111— Taylor,  §  212— Henhey,  New. 
253-256— Wharton,  ii.  §  272— Moore,  iv.  §  604— BluntaohU,  §  396— 
Hartmann,  §  89 — Lammaaoh  in  ffoUzendorf,  iii.  pp.  485-510— lisst, 
§  33— Ullmann,  §  129— Rivier,  i.  pp.  851-357— Nyt,  ii.  pp.  300-303— 
—Calvo,  ii.  §§  10341036— Martens,  ii.  §  96— Bonfils,  Noe.  466-467— 

defends    the    French    view.      The  Robin    in   BM.f   xviii.    (1911),   pp. 

award  of  the  Court  of  Arbitration  303-352;   Hamel  in  /{./.,  2nd  Ser. 

has  been  severely  criticised  by  Baty  xiii.  (1911),  pp.  370-403. 
in  ihe  Law  Magoiine  a$id  Review, 

xxxvL  (1911),  pp.  326-880;  Kohler  ^  The  dootunents  relating  to  this 

in   Z.F.,   V.    (1911),   pp.   202*211;  ease  are  printed  on  pp.  28-29  of  the 

Stmpp,  Zwei  praktistMe  Fdlle  atcs  British  ooanter-case  in  the  Savarkar 

dem  VMerrtdU  (1911),  pp.   12-26;  Arbitration. 
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PradiAr-FodM,  iii.  N<w.  1871-1873  — MArignhao,  iL  pp.  754-771- 
SoldAn,  L'ExtradUion  du  OnmimOs  pdUiques  (1882)  —  Martitz,  Inter- 
naiionale  RechUhiVe  m  Sintfsachen,  toL  ii.  (1897),  pp.  134-707- 
Lftimiiasoh,  Auditfermff^JUM  wkd  Atyiree/U  (1887)»  pp.  203-365- 
GriTAS,  Mature  et  EffeU  du  Prindpe  de  PAmU  politique  (1895>— Piggptt, 
Bxtradition  (1910),  pp.  42-60 — Teiohmann,  Homnng,  ICarteiiB,  and 
Saripolofl  in  ILL,  xi.  (1879),  pp.  475-525— Soott  in  A.J,,  iii  (1900). 
pp.  459-461— Hyde  in  A.J,,  viii.  (1914),  pp.  489-495. 

How  §  333.  Before   the    French    Revolution  ^   the    term 

tiSuton  *  political  crime '  was  unknown  both  in  the  theory  and 
^^^  practice  of  the  Law  of  Nations,  and  the  principle  of 
naiB  be-  nou-extradition  of  poUtical  criminals  was  likewise  non- 
rS^****  existent.  On  the  contrary,  whereas  extradition  of 
ordinary  criminals  was,  before  the  eighteenth  century 
at  least,  hardly  ever  stipulated,  treaties  very  often 
stipulated  the  extradition  of  individuals  who  had  com- 
mitted such  deeds  as  are  nowadays  termed  'political 
crimes,'  and  such  individuals  were  frequently  extra- 
dited, even  when  no  treaty  stipulated  it.*  Moreover, 
writers  in  the  sixteenth  and  seventeenth  centuries  did 
not  at  all  object  to  such  a  practice  on  the  part  of  the 
States ;  on  the  contrary,  they  frequently  approved  of 
it.*  It  was  indirectly  due  to  the  French  Revolution 
that  matters  gradually  underwent  a  change,  since  this 
event  was  the  starting-point  for  the  revolt  in  the  nine- 
teenth century  against  despotism  and  absolutism  through- 
out the  western  part  of  the  European  continent.  It  was 
then  that  the  term  '  political  crime  *  arose,  and  Article 
120  of  the  French  Constitution  of  1793  granted  asylum 
to  foreigners  exiled  from  their  home  cotmtry  '  for  the 
cause  of  liberty/  On  the  other  hand,  the  French 
emigrants,  who  had  fled  from  France  to  escape  the 
Reign  of  Terror,  found  an  asylum  in  foreign  States. 
However,  the  modem  principle  of  non*extradition  of 

^  I  follow  in  this  section  for  the  a  list  of  importMit  extnulitaaos  of 

most  part  the  sommary  ci  the  facts  politioal  oriminals  whioh  took  place 

given  by  Martatx»  op.  dL,   ii.   pp.  between  1648  and  1789. 
134-184. 

'  Martitz,  op.  dt.,  ii.  p.  177»  gives  '  So  Orotius,  ii.  a  81,  §  5,  No.  5. 
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political  ciimiiiak  did  not  even  then  conquer  the  world. 
Until  1830  political  eriminab  were  frequently  extradited. 
But  pubUc  opinion  in  free  countries  began  gradually  to 
leyolt  agiunst  such  extradition,  and  Great  Britain  was 
its  first  opponent.     The  fact  that  several  political 
fugitives  were  surrendered  by  the  Governor  of  Gibraltar 
to  Spain  created  a  storm  of  indignation  in  Parliament 
in  1816,  where  Sir  James  Mackintosh  proclaimed  the 
principle  that  no  nation  ought  to  refuse  asylum  to 
political   fugitives.    And   in   1816   Lord   Castlereagh 
declared  that  there  could  be  no  greater  abuse  of  the  law 
tlian  by  allowing  it  to  be  the  instrument  of  inflicting 
punishment  on  foreigners  who  had  committed  political 
crimes  only.    The  second  in  the  field  was  Switzerland, 
the  asylum  for  many  political  fugitives  from  neigh- 
bouring   countries,   when,   after   the  final  defeat   of 
Napoleon,  the  reactionary  Continental  monarchs  refused 
the  introduction  of  constitutional  reforms  which  were 
demanded  by  their  peoples.    And  although,  in  1823, 
Switzerland  was  forced  by  threats  of  the  reactionary 
leading  Powers  of  the  Holy  Alliance  to  restrict  some- 
what the  asylum  afforded  by  her  to  individuals  who  had 
taken  part  in  the  unsuccessful  political  revolts  in  Naples 
and  Kedmont,  the  principle  of  non-extradition  went 
on  fighting  its  way.    The  question  as  to  that  asylum 
was  discussed  with  much  passion  in  the  press  of  Europe ; 
and,  although  the  principle  of  non-extradition  was  far 
from  becoming  universaUy  recognised,  that  discussion 
indirectly  fostered  its  growth.    A  practical  proof  thereof 
is  that  in  1830  even  Austria  and  Prussia,  two  of  the 
reactionary   Powers   of   that   time,-  refused   Russia's 
demand  for  extradition  of  fugitives  who  had  taken  part 
in  the  Polish  Revolution  of  that  year.    And  another 
proof  thereof  is  that  at  about  the  same  time,  in  1829, 
a  celebrated  dissertation  ^  by  a  Dutch  jurist  made  its 

>  H.  ProviS  Klnit,  Ih  DedUione  Pro/ugcrvm, 
VOL.  I.  2k 
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appearance,  in  which  the  principle  of  non-extradition 
of  political  criminals  was  for  the  first  time  defended 
with  juristic  arguments,  and  on  a  juristic  basis. 

On  the  other  hand,  a  reaction  set  in  in  1833,  when 

Austria,  Prussia,  and  Russia  concluded  treaties  whicb 

remained  in  force  for  a  generation,  and  which  stipulated 

that  thenceforth  individuals  who  had  committed  crimes 

of  high  treason  and  Use-majestSy  or  had  conspired  against 

the  safety  of  the  throne  and  the  legitiinate  Government, 

or  had  token  part  in  a  revolt,  should  be  surrendered 

to  the  State  concerned.    The  same  year,  however,  is 

epoch-making  in  favour  of  the  principle  of  non^-extra- 

dition  of  poKtical  criminals,  for  in  1833  Belgimn  enacted 

her  celebrated  extradition  law,  the  first  of  its  kind, 

being  the  very  first  Municipal  Law  which  expiessly 

interdicted  the  extradition  of  foreign  political  criminals. 

As  Belgium,  which  had  seceded  from  the  Netherlands 

in  1830  and  became  recognised  and  neutralised  by  the 

Powers  in  1831,  owed  her  very  existence  to  revolt,  she 

felt  the  duty  of  making  it  a  principle  of  her  Mimicipal 

Law  to  grant  asylum  to  foreign  political  fugitives,  a 

principle  which  was  for  the  first  time  put  into  practice 

in  the  treaty  of  extradition  concluded  in  1834  between 

Belgium  and  France.    The  latter,  which  to  the  present 

day  haa  no  mumcipal  extradition  law.  has  neverthdees 

henceforth  always  in  her  extradition  treaties  with  other 

Powers  stipulated  the  principle  of  non-extradition  of 

political  criminals.    And  the  other  Powers  followed 

gradually.    Even  Russia  had  to  give  way,  and  since 

1867  this  principle  is  to  be  found  in  all  extradition 

treaties  between  Russia  and  other  Powers,  that  with 

Spain  of  1888  excepted.    It  is  due  to  the  stem  attitude 

of  Great  Britain,  Switzerland,  Belgium,  France,  and 

the  United  States  that  the  principle  has  conquered  the 

world.    These  countries,  in  which  individual  liberty  is 

the  very  basis  of  all  poUtical  life,  and  constitutional 
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govemment  a  political  dogma  of  the  nation,  watched 
with  abhonence  the  methods  of  government  of  many 
other  States  between  1815  and  1860.  These  Govern- 
ments were  more  or  less  absolute  and  despotic,  repress- 
ing by  force  every  endeavour  of  their  subjects  to  obtain 
individual  liberty  and  a  share  in  the  govemment. 
Thousands  of  t^e  most  worthy  citizens  and  truest 
patriots  had  to  leave  their  country  for  fear  of  severe 
punishment  for  political  crimes.  Great  Britain,  and 
the  other  free  countries,  felt  in  honour  bound  not  to 
suirender  such  exiled  patriots  to  the  persecution  of 
their  Governments,  but  to  grant  them  an  asylum. 

§  334.  Although  the  principle  became,  and  is,  gener-  Diffiooity 
ally^  recognised    that  poUtical  criminals  should   not?^^^' 
be  extradited,  serious  difficulties  exist  concerning  theOonoMi. 
conception  of  '  political  crime.'    This  conception  is  of  PoUtioai 
great  importance,  as  the  extradition  of  a  criminal  may  ^^™^^' 
depend  uppn  it.    It  is  unnecessary  here  to  discuss  the 
numerous  detaik  of  the  controversy.    It  suffices  to 
state  that,  whereas  many  writers  call  such  a  crime '  poli- 
tical *  as  was  committed  from  a  political  motive,  others 
call  'political'  any  crime  committed  for  a  political 
purpose ;  again,  others  recognise  such  a  crime  only  as 
'  political '  as  was  committed  from  a  political  motive, 
and  at  the  same  time  for  a  political  purpose;    and, 
thirdly,  some  writers  confine  the  term  *  political  crime ' 
to  certain  offences  against  the  State  only,  such  as  high 
treason,  Use-majesti,  and  the  like.*    To  the  present  day 
aD  attempts  to  formulate  a  satisfactory  conception  of 
the  term  have  failed,  and  the  reason  of  the  thing  will,  I 
believe,  for  ever  exclude  the  possibility  of  finding  a 
satisfactory  conception  and  definition.'    The  difficulty 

^  See,  however,  below,  {  340,  oon-  of  the  different  opiniona  is  given, 
ceming  the  reootionary  movement  in  '  Aooording  to  Stephen,  Hittory 

the  matter.  oj  the  Oriminal  Law  m  BngUmd^ 

'  See  Mettgenberg,  Die  AUetUaU-  ii.  p.  71*  political  orimes  are  auch  as 

^'Htd  im  deuUchen  Anditferunffi-  are  incidental  to,  and  form  a  part  of, 

^fdU  ( 1906),  pp.  01  -76,  where  a  survey  political  disturbances. 
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called 

Belgian 

AUentcU 

danse. 


is  caused  through  the  so-called '  relative  political  crimes ' 
or  ddits  complexes — namely,  those  complex  cases  in 
which  the  political  ofience  comprises  at  the  same  time  ^ 
an  ordinary  crime,  such  as  murder,  arson,  theft,  and  the 
like.  Some  writers  deny  categorically  that  such  complex 
crimes  are  political;  but  this  opinion  is  wrong  and 
dangerous,  since  indeed  many  honourable  pohtical 
criminals  would  have  to  be  extradited  in  consequence 
thereof.  On  the  other  hand,  it  cannot  be  denied  that 
many  cases  of  complex  crimes,  although  the  deed  may 
have  been  committed  from  a  political  motive  or  for  a 
political  purpose,  are  such  as  ought  not  to  be  considered 
poUticaL  Such  cases  have  aroused  the  indignation  of 
the  whole  civilised  world,  and  have  indeed  endangered 
the  very  value  of  the  principle  of  non-extradition  of 
political  criminak.  Three  practical  attempts  have 
therefore  been  made  to  deal  with  such  complex  crimes 
without  violating  this  principle. 

§  335.  The  first  attempt  was  the  enactment  of  the 
so-called  attentat  clause  by  Belgium  in  1856,  following 
the  case  of  Jacquin  ^  in  1854.  A  French  manufactoier 
named  Jules  Jacquin,  donoiciled  in  Belgium,  and  a 
foreman  of  his  factory  named  C^lestin  Jacquin,  who 
was  also  a  Frenchman,  tried  to  cause  an  explosion  on 
the  railway  line  between  lille  and  Calais  with  the  in- 
tention of  murdering  the  Emperor  Napoleon  m.  France 
requested  the  extradition  of  the  two  criminals,  but  the 
Belgian  Court  of  Appeal  had  to  refuse  the  surrender  on 


^  The  problem  oame  twioe  before 
the  English  courta;  see  Ex  parte 
OastUmi,  [1891]  1  Q.B.  149,  and  In  re 
Mewner,  [1894]  2  Q.B.  415.  In  the 
case  of  OMtioni,  a  Swiss  who  had 
taken  part  in  a  revolutionary  move- 
ment in  the  oanton  of  Tioino  and  had 
inoidentaUy  shot  a  member  of  the 
Government,  the  oonrt  refused  ex- 
tradition because  the  crime  was  con- 
sidered to  be  political.  On  the  other 
hand,  in  the  case  of    Meunier,  a 


French  anarchist  who  was  prose- 
cuted for  having  caused  two  ex- 
plosions in  France,  one  of  which 
resulted  in  the  death  of  two  indin- 
duals,  the  extradition  was  granted 
because  the  crime  was  not  considered 
to  be  political  On  the  Ameriosn 
practice,  see  Hyde  in  A.J,,  riii 
(1914),  pp.  491-495. 

'  See  details  in  MartitaK,  op,  cd.,  ii. 
p.  872. 
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account  of  the  Belgian  extradition  law  interdicting  the 
surrender  of  political  criminalB.  To  provide  for  such 
cases  in  the  future,  Belgium  enacted  in  1856  a  law  amend- 
ing her  extradition  law,  and  stipulating  that  murder 
of  the  head  of  a  foreign  Government,  or  of  a  member  of 
his  family,  should  not  be  considered  a  political  crime. 
Gradually  all  European  States,  with  the  exception  of 
England  and  Switzerland,  have  adopted  that  attentat 
clause,  and  a  great  many  Continental  writers  urge  its 
adoption  by  the  whole  of  the  civilised  world.^ 

§  336.  Another  attempt  to  deal  with  complex  crimes.  The 
without  detriment  to  the  principle  of  non-extradition  j^^J^^ 
of  political  criminals,  was  made  by  Russia  in  1881.  ^^i- 
Influenced  by  the  murder  of  the  Emperor  Alexander 
n.  in  that  year,  Russia  invited  the  Powers  to  hold  an 
international  conference  at  Brussels  to  consider  the 
proposal  that  henceforth  no  murder,  or  attempt  to 
moider,  ought  to  be  considered  as  a  political  crime.    But 
the  conference  did  not  take  place,  since  Great  Britain, 
as  well  as  France,  declined  to  take  part  in  it.^    Thus  the 
development  of  things  had  come  to  a  standstill,  many 
States  having  adopted,  others  declining  to  adopt,  the 
Belgian  clause,  and  the  Russian  proposal  having  fallen 
tlirough. 

§337.  Eleven    years    later,    in    1892,    Switzerland  TheSwiM 
attempted  a  solution  of  the  problem  on  a  new  basis,  of  the^*^ 
In  that  year  Switaserland  enacted  an  extradition  law?^^ 
whose  Article   10  recognises   the  non-extradition  of 
political  criminals,  but,  at  the  same  time,  lays  down  the 
rule  that  poUtical  crimjnals  shall  nevertheless  be  sur- 
rendered, in  case  the  chief  feature  of  the  offence  wears 
more  the  aspect  of  an  ordinary  thanj>f  a  political  crime, 
and  that  the  decision  concerning  the  extraditability  of 
such  criminals  rests  with  the  Bundesgericht,  the  highest 

^  See  Mettgenberg,  op.  cU.,  pp.  '  SeedeUilainBlAititi,  op.  ei<.,ii. 

109-114.  p.  479. 
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Swiss  court  of  justice.  This  Swiss  rule  contains  a 
better  solution  of  the  problem  than  the  Belgian  attentat 
clause,  in  so  far  as  it  allows  the  circumstances  of  the 
special  case  to  be  taken  into  consideration.  And  the 
fact  that  the  decision  is  taken  out  of  the  hands  of 
the  Government  and  transferred  to  the  highest  court  of 
the  country,  denotes  likewise  a  remarkable  progress.^ 
For  the  Gk)vemment  cannot  now  be  blamed  whether 
extradition  is  granted  or  refused,  the  decision  of  an 
independent  court  of  justice  being  a  certain  guarantee 
that  an  impartial  view  of  the  circumstances  of  the  case 
has  been  taken.^ 

§  338.  The  numerous  attempts  ^  against  the  lives  of 
heads  of  States,  and  the  frequency  of  anarchistic  crimes, 
have  shaken  the  value  of  the  principle  of  non-extradition 
of  political  criminals  in  the  opinion  of  the  civilised  world, 

^  SeeLanghard,  Da««c&u7etsserMC^  its  meeting  at  Geneva  in  1S92  (see 

AuU^fenengtrtcht  (1910),  where  all  Anauairt,  xii.  p.  182)  adopted  four 

the  oaees  are  diBoumed  which  have  rules  oonoeming  extradition  of  poli- 

oome  before  the  court  since  1892.  tioal  criminals,  but  I  do  not  think 

'  It  ought  to  be  mentioned  that  that  on  the  whole  these  mles  give 

the  Institute  of  International  Law  at  much  satisfaction. 

'  Not  less  than  twenty-four  of  these  attempts  have  been  successful  since 
1850,  as  the  following  formidable  list  shows : — 

Charles  iii.,  Duke  of  Parma,  murdered  on  liarch  26,  1854. 

Prince  Danilo  of  Montenegro,  ,,  August  14,  1860L 

PresidentAbraham  Lincoln,  U.S.  A.,  „  April  14,  1865. 

Prince  Michael  of  Serbia,  „  June  10,  1868. 

President  Balta  of  Peru,  „  July  26,  1872. 

President  Moreno  of  Ecuador,  „  August  14,  1872. 

Sultan  Abdul  Assis  of  Turkey,  „  June  4,  1876. 

Emperor  Alexander  ii.  of  Russia,  „  Mansh  13,  1881. 

President  Garfield,  U.S.A.,  „  July  2,  1881. 

President  CSamot  of  France,  ,,  June  24,  1894. 

Shah  Nazr-e-IHn  of  Persia,  „  May  1,  1896. 

Empress  Elizabeth  of  Austria,  „  September  10,  189& 

King  Humbert  i.  of  Italy,  „  July  29,  1900. 

President  MoKinley,  U.S. A.,  „  September  6,  1901. 
King  Alexander  i.   of   Serbia  and      ^ 

Queen  Draga,  „  June  11,  1903. 
King    CSarlos   i.    of    Portugal   and 

the  Crown  Prince,  ,,  Febmaiy  15,  1908. 

President  Caoeres  of  San  Domingo,  „  November  19,  1911- 

King  Oeorge  of  Qreeoe,  „  March  18,  1913. 
Archduke  Francis   Ferdinand,   the 

heir-presumptive  to  the  Austrian 

throne,  and  his  Consort,  ,,  June  28,  1914. 

President  Paes  of  Portugal,  „  December  15, 1918. 

President  Carranza  of  Mexico,  „  May  1920. 
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as  illustiated  by  the  thiee  practical  attempts  described  lUtioDftfe 
above  to  meet  certain  difficulties.    It  is,  consequently,  Prindpie 
no  wonder  that  some  writers  ^  plead  openly  and  directly  g^^. 
for  the  abolition  of  this  principle,  maintaining  that  it  Uon  of 
was  only  the  product  of  abnormal  times  and  circum- onmiiMii. 
stances,  such  as  were  in  existence  during  the  first  half 
of  the  nineteenth  century,  and  that  with  their  disappear- 
ance the  principle  is  likely  to  do  more  harm  than  good. 
And  indeed  it  cannot  be  denied  that  the  application 
of  the  principle  in  favour  of  some  criminals,  such  as 
anarchistic  *  murderers  and  bomb-throwers,  could  only 
be  called  an  abuse.    But  the  question  is  whether,  apart 
from  such  exceptional  cases,  the  principle  itself  is  still 
to  be  considered  as  justified  or  not. 

Without  doubt  the  answer  must  be  in  the  affirmative. 
I  readily  admit  that  every  political  crime  is  by  no  means 
an  honourable  deed,  which  as  such  deserves  protection. 
Still,  political  crimes  are  committed  by  the  best  of 
patriots,  and,  what  is  of  more  weight,  they  are  in  many 
cases  a  consequence  of  oppression  on  the  part  of  the 
Government  concerned.  They  are  comparatively  in- 
frequent in  free  countries,  where  there  is  individual 
]iherty,  where  the  nation  governs  itself,  and  where, 
therefore,  there  are  plenty  of  legal  ways  of  bringing 
grievances  before  the  authorities.  A  free  country  can 
never  agree  to  surrender  foreigners  to  their  prosecuting 
home  State  for  deeds  done  in  the  interest  of  the  same 
freedom  and  liberty  which  the  subjects  of  such  free 
country  enjoy.  For  individual  hberty  and  self -govern- 
ment of  nations  are  demanded  by  modem  civilisation, 

^  See,  for  instance,  Rivier,  i.  p.  general  body  of  oitizeiu.     They  may, 

354,  and  Scott  in  A.J,,  iii.  (1909),  secondarily  and  incidentally,   com- 

p.  459.  mit  offences  against  some  particular 

Government ;  but  anarchist  offences 

'  * .  .  .  the  party  with  whom  the  are  mainly  directed  against  private 

aoonaed    is    identified  .  .  .  namely  citizens.*     (From  the  judgment  of 

the  party  of  anarchy,  is  the  enemy  Cave,  J.  /nre  Jfeiinter,[18S4]2Q.B. 

of   ail  Governments.     Their  efforts  419.)    See  also  Diena  in  R.O.,  ii. 

are  directed  primarily  against  the  (1895),  pp.  306-830. 
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and  their  gradual  realisation  over  the  whole  globe  is 
conducive  to  the  welfare  of  the  human  race. 

Political  crimes  may  certainly  be  committed  in  the 
interest  of  reaction,  as  well  as  in  the  interest  of  progreas, 
and  reactionary  political  criminals  may  have  occasion 
to  ask  for  asylum,  as  well  as  progressive  political 
criminals.  The  principle  of  non*eztradition  of  political 
criminals  indeed  extends  its  protection  over  the  former 
too,  and  this  is  the  very  point  where  the  value  of  the 
principle  reveals  itself.  For  no  State  has  a  rigjit  to 
interfere  with  the  internal  aflairs  of  another  State,  and 
if  a  State  were  to  surrender  reactionary  political  criminals 
but  not  progressive  ones,  the  prosecuting  State  of  the 
latter  could  indeed  complain,  and  consider  the  refusal 
of  extradition  an  unfriendly  act.  If,  however,  non- 
extradition  is  made  a  general  principle,  which  fiiuls  its 
application  in  favour  of  poUtical  criminals  of  every 
kind,  no  State  can  complain  if  extradition  is  refused. 
Have  not  reactionary  States  the  same  faculty  of  refus- 
ing the  extradition  of  reactionary  poUtical  criminals  as 
free  States  have  of  refusiog  the  extradition  of  progres- 
sive political  criminals  ? 

Now,  many  writers  agree  upon  this  point,  but  main- 
tain that  such  arguments  meet  the  so-called  purely 
political  crimes  only,  and  not  the  relative  or  complex 
pohtical  crimes,  and  they  contend,  therefore,  that  the 
principle  of  non-extradition  ought  to  be  restricted  to 
the  former  crimes  alone.  But  to  this  I  cannot  assent 
No  revolt  happens  without  such  complex  crimes  taking 
place,  and  the  individuals  who  commit  them  may  indeed 
deserve  the  same  protection  as  other  pohtical  criminals. 
And,  further,  although  I  can  under  no  circumstances 
approve  of  murder,  can  never  sympathise  with  a 
murderer,  and  can  never  pardon  his  crime,  it  may  well 
be  the  case  that  the  murdered  official  or  head  of  a  State 
has  by  inhuman  cruelty  and  oppression  himself  whetted 
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the  knife  which  cut  short  his  span  of  life.    On  the  otheifRMtotton- 
hand,  the  mere  fact  that  a  crime  was  committed  for  { J^jf^' 
political  purpose  may  well  be  without  any  importancj^TrMtiM. 
in  compaiison  with  its  detestability  and  heinousne^^ 
Attempts  on  heads  of  States,  such,  for  example,  as  tK 
murders  of  PresidentsLincoln  and CSarnot,or  of  Alezant^ 
n.  of  Russia  and  Humbert  of  Italy,  are  as  a  rule,  4 
all  anarchistic  crimes  are,  without  any  exception,  cri* 
of  that  kind.    Criminals  who  commit  such  crimes  ov 
under  no  drcumstances,  to  find  protection  and  as} 
but  ought  to  be  surrendered  for  the  purpose  of  receivu% 
their  just  and  appropriate  punishment. 

§  339.  The  question,  however,  is  how  to  sift  the  chaff  How  to 
from  the  wheat,  how  to  distinguish  between  such  poli-  nlllppii. 
tical  criminals  as  deserve  an  asylum,  and  such  as  do  ^^p^. 
not.    The  difficulties  aro  great,  and  partly  insuperable,  oipie  of 
as  long  as  we  do  not  succeed  in  finding  a  satisfactory  ^!dition 
conception  of  the  tenn  '  political  crime.'    But  such  diffi-  ^^^' 
culties  aro  only  partly,  and  not  wholly  insuperable.  Onmi 
The  step  taken  by  the  Swiss  extradition  law  of  1892  is 
so  far  a  step  in  advance  as  to  meet  a  great  many  of  the 
difficulties.^    Thero  is  no  doubt  that  the  adoption  of  the 
Swiss  rule  by  all  the  other  civilised  States  would  im- 
prove matters  more  than  the  universal  adoption  of  the 
so-called  Belgian  attentat  clause.    The  fact  that,  accord- 
ing to  Swiss  law,  each  case  of  complex  pohtical  crime  is 
unravelled,  and  obtains  the  verdict  of  an  independent 
court  according  to  the  very  ciroumstances,  conditions, 
and  requiroments  under  which  it  occurred,  is  of  the 
greatest  value.    It  enables  every  case  to  be  met  in  such 
a  way  as  it  deserves,  without  compromising  the  Govern- 
ment, and  without  sacrificing  the  principle  of  non- 
extradition  of  pohtical  criminals  as  a  valuable  rule.    I 

*  The   eleven   oMes  reported  by      gericht  up  to  1910,  ere  very  inftnio- 
IjB^nghmrdf  op.  eU.,  pp.  49-09,  which       tive. 
liad  been  decided  by  the  Bttodes- 


522  INDIVIDUALS 

)psam6t  support  the  charge  made  by  some  writers  ^  that 
e  Swiss  law  is  inadequate,  because  it  does  not  give 
iteria  for  the  guidance  of  the  court  in  deciding  whether 
^tradition  for  complex  crimes  should  be  granted  or 
iio^     I^  i^y  opinion,  the  very  absence  of  such  criteria 
prcyes  the  superiority  of  the  Swiss  clause  to  the  Belgian 
attei'toi  clause.    On  the  one  hand,  the  latter  is  quite 
insu^cient,  for  it  is  restricted  to  murder  of  heads  of 
Stated  and  members  of  their  families  only.     I  see  no 
reascfa  why  individuals  guilty  of  any  murder — ^as  pro- 
vided by  the  Russian  proposal — or  who  have  com- 
mitted other  crimes,  such  as  arson,  theft,  and  the  like, 
should  not  be  surrendered,  in  case  the  political  motive 
or  purpose  of  the  crime  is  of  no  importance,  in  com- 
parison with  the  crime  itself.    On  the  other  hand,  the 
Belgian  clause  goes  too  far,  since  exceptional  cases  of 
murder  of  heads  of  States  from  political  motives,  or  for 
political  purposes,  might  occur,  which  did  not  deserve 
extradition.    The  Swiss  clause,  however,  with  its  absence 
of  fixed  distinctions  between  such  complex  crimes  as  are 
extraditable  and  such  as  are  not,  permits  the  considera- 
tion of  the  circumstances,  conditions,  and  requirements 
of  the  case  in  which  a  complex  crime  was  committed. 
It  is  true  that  the  responsibility  of  the  court  of  justice 
which  has  to  decide  whether  such  a  complex  crime  is 
extraditable  is  great.    But  it  is  to  be  taken  for  granted 
that  such  court  will  give  its  decision  with  impartiality, 
fairness,  and  justice.    And  it  need  not  be  feared  that 
such  court  will  grant  asylum  to  a  murderer,  incendiary, 
and  the  like,  imless  convinced  that  the  deed  was  really 
political. 

§  340.  Be  that  as  it  may,  the  present  position  is  a 
danger  to  the  very  principle  of  non-extradition  of  poli- 
tical criminals.  Under  the  influence  of  the  excite- 
ment caused  by  numerous  criminal  attempts  in  the  last 

^  6ee»  for  instanoe,  Marti  te,  op,  cit,^  ii.  pp.  533-538. 
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quarter  of  the  nineteenth  century,  a  few  treatdeB  were  RMotion- 
concluded  which  made  a  wide  breach  in  this  principle*  altion 
Ruflfida  led  the  reaction.  This  Power  in  1885  concluded  Tr«»*»«^ 
treaties  with  Prussia  and  Bavaria  which  stipulated  the 
extradition  of  all  individuals  who  had  made  an  attack 
on  the  life,  the  body,  or  the  honour  ^  of  a  monarch,  or 
of  a  member  of  his  family,  or  who  had  conmiitted  any 
kind  of  murder,  or  attempt  to  murder.  And  the  extra- 
dition treaty  between  Russia  and  Spain  of  1888  went 
even  further,  and  abandoned  the  principle  of  non-extra- 
dition of  political  criminals  altogether.  Fortunately, 
the  endeavour  of  Russia  to  abolidi  this  principle  alto- 
gether did  not  succeed,  and  changed  events  may  herald 
a  new  policy  for  the  future.  In  her  extradition  treaty 
with  Great  Britain  of  1886  she  had  to  adopt  it  without 
any  restriction,  and  in  her  extradition  treaties  with 
some  other  States,  such  as  Portugal  in  1887,  Luxemburg 
in  1892,  the  United  States  and  Holland  in  1893,  she 
had  to  adopt  it  with  a  restrictive  clause  similar  to  the 
Belgian  attentat  clause.^ 

*  Thus,  even  for  2^-iNaye«<^extn-       of  1911,  see  Devogel  in  B,I.^  2nd 
ditjon  had  to  be  granted.  Ser.  ziv.  (1912),  pp.  187-198. 

*  On  the  Rvunian  Eztiadition  Law 
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POSmOK  OF  HEADS  OF  STATES  ACCORDING  TO 

INTERNATIONAL  LAW 

Hall,  S  07— Fhillimore,  u.  H  101  ftnd  102— Henhey,  Na  266— BluntMhli, 
9S  116-12&— Holtwndorff  in  HoUuMdorf,  ii.  pp.  77-81— UllmAim,  1 40 
— Rivier,  i.  |  32— Nye,  ii.  pp.  378-382— Fiore,  U.  Na  1097— Bonfilt, 
No.  682 — M^rignhao,  ii.  pp.  294-300 — Bynkenhoek,  Dt  Faro  LegtUorum 
(1721),  0.  iu.  §  13— Satow,  Diplomatic  Praeiiee,  L  H  6-12. 

§  341.  As  a  State  is  an  abstraction  from  the  fact  that  NeoaMity 
a  multitude  of  individuals  live  in  a  country  under  a^\^ty^ 
sovereign  Government,  every  State  must  have  a  head  as  ^^^' 
its  highest  organ,  which  represents  it,  within  and  without 
its  borders,  in  the  totality  of  its  relations.    Such  head 
is  the  monarch  in  a  monarchy,  and  a  president,  or  a 
body  of  individuals,  such  as  the  Bundesrath  of  Switzer- 
land, in  a  repubhc.    The  Law  of  Nations  prescribes  no 
rules  as  regards  the  kind  of  head  a  State  may  have.  Every 
State  is,  naturaUy,  independent  regarding  this  point, 
and  possesses  the  faculty  of  adopting  any  constitution 
it  likes  and  of  changing  such  constitution  according  to 
its  discretion.   Some  kind  or  other  of  a  head  of  the  State 
is,  however,  necessary  according  to  International  Law, 
as  without  a  head  there  is  no  State  in  existence,  but 

anarchy. 

ftsr 
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§  342.  In  case  of  the  accession  of  a  new  head  of  a 
wu  of  State,  other  States  are,  as  a  rule,  notified.  The  latter 
States,  usually  recognise  the  new  head  through  some  formal 
act,  such  as  a  congratulation.  But  neitiier  such  noti- 
fication, nor  recognition,  is  strictly  necessary  according 
to  International  Law,  as  an  individual  becomes  head  of 
a  State,  not  through  the  recognition  of  other  States,  but 
through  Municipal  Law.  Such  notification  and  recogni- 
tion are,  however,  of  legal  importance.^  For,  through 
notification,  a  State  declares  that  the  individual  con- 
cerned is  its  highest  organ,  and  has,  by  Municipal  Law, 
the  power  to  represent  the  State  in  the  totality  of  its 
international  relations.  And  through  recognition  the 
other  States  declare  that  they  are  ready  to  n^otiate 
with  such  individual  as  the  highest  organ  of  his  State. 
But  recognition  of  a  new  head  by  other  States  is  in  every 
respect  a  matter  of  discretion.  A  State  has  not  the 
right  to  demand  from  other  States  recognition  of  its 
new  head.  Thus  Bussia,  Austria,  and  Prussia  refused 
until  1848  recognition  to  Isabella,  Queen  of  Spain,  who 
had  come  to  the  throne  as  an  infant  in  1833.  Again, 
in  1914,  the  United  States  refused  to  recognise  President 
Huerta  of  Mexico.  But  in  the  long  run  recc^nition 
cannot,  in  practice,  be  withheld,  for  without  it  inter- 
national intercourse  is  impossible,  and  States  with  self- 
respect  will  exercise  retorsion  if  recognition  is  refused 
to  the  heads  they  have  chosen.  Thus,  when,  after  the 
unification  of  Italy  in  1861,  Mecklenburg  and  Bavana 
refused  to  recognise  Victor  Emmanuel  as  King  of  Italy, 
Count  Gavour  revoked  the  exeqaatwr  of  the  consuls  of 
these  States  in  Italy. 

But  it  must  be  emphasised  that  recognition  of  a  new 
head  of  a  State  by  no  means  implies  the  recognition  of 
such  head  as  the  legitimate  head  of  that  State.  Beoog- 
nition  is,  in  fact,  nothing  else  than  the  declaration  of 

'  See  above,  §  76. 
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other  States  that  they  are  ready  to  deal  with  a  certain 
individual  as  the  highest  organ  of  a  particular  State, 
without  prejudice  to  the  question  whether  such  indi- 
vidual is,  or  is  not,  to  be  considered  as  the  legitimate 
head  of  that  State. 

§  343.  The  head  of  a  State,  as  its  chief  oigan  and  Oompe- 
representative  in  the  totality  of  its  international  rela-  hmZL  of 
tions,  acts  for  his  State  in  its  international  intercourse,  ^^^^ 
with  the  consequence  that  aU  his  legally  relevant  inter- 
national acts  are  considered  to  be  acts  of  his  State.    His 
competence  to  perform  such  acts  is  termed  jus  repfoe- 
mUatioms  (mrniffiodae.   It  comprises  insubstance  chiefly: 
leception  and  mission  of  diplomatic  agents  and  consuls, 
conclusion  of  international  treaties,  declaration  of  war, 
and  conclusion  of  peace.    But  it  is  a  question  in  each 
case  how  far  this  competence  is  independent  of  Muni- 
cipal Law.    For  heads  of  States  exercise  this  competence 
for  their  States,  and  as  representing  them,  and  not  in 
their  own  right.    If  a  head  of  a  State  should,  for  instance, 
ratify  a  treaty  without  the  necessary  approval  of  his    , 
Parliament,  he  would  go  beyond  his  powers,  and  there- 
fore such  a  treaty  would  not  be  binding  upon  his  State.^ 

On  the  other  hand,  this  competence  is  certainly  inde- 
pendent of  the  question  whether  a  head  of  a  State  is 
the  legitimate  head  or  a  usurper.  The  mere  fact  that 
an  individual  is  for  the  time  being  the  head  of  a  State 
makes  him  competent  to  act  as  such,  and  his  State  is 
legally  bound  by  his  acts.  It  may,  however,  be  diffi- 
cult to  decide  whether  a  certain  individual  is,  or  is  not, 
the  head  of  a  State,  for  after  a  revolution  some  time 
always  elapses  before  matters  are  settled. 

§344.  Heads  of  States  are  never  subjects^  of  the 
Law  of  Nations.    The  position  which  a  head  of  a  State 

'  See  below,  %  497.  derwatwely  as  nibjeots  of  Interna- 

*  But  Heffter  (S  48)  maintaina  tbe  tional  Law.    The  matter  is  treated 

oontnuy,  and  FhilUmore  (ii  |  100)  in  detail  aboye,  fi|  18  and  288-290 ; 

deaignatea  monarohs  tsdiWrfy  amd  see  also  below,  S  884. 
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Headfl  of  hds  accoidiBg  to  International  Law  is  due  to  him,  not  as 
objMtfl  of  ^^  individual,  but  as  the  head  of  his  State.    His  posi- 
^®^^o^tion  is  derived  from  international  rights  and  duties 
belonging  to  his  State,  and  not  from  international  rights 
of  his  own.    Consequently,  all  rights  possessed  by  heads 
of  States  abroad  are  not  international  rights,  but  rights 
which  must  be  granted  to  them  by  the  Municipal  Law 
of  the  foreign  State  on  whose  territory  they  are  tem- 
porarily staying,  and  such  rights  must  be  granted  in 
compliance  with  international  rights  of  the  home  States 
of  the  respective  heads.    Thus,  heads  of  States  are  not 
subjects,  but  objects  of  International  Law,  and  in  this 
respect  are  like  any  other  individual. 
Honours       §345.  All  houours  and  privileges  due  to  heads  of 
fegesof^  States  from  foreign  States  are  derived  from  the  fact 
^1^^^  that  dignity  is  a  recognised  quality  of  States  as  members 
of  the  Family  of  Nations  and  International  Persons.^ 
Concerning  such  honours  ^tnd  privileges.  International 
Law  distinguishes  between  monarchs  and  heads  of 
republics.    This  distinction  is  the  necessary  outcome 
of  the  fact  that  the  position  of  moQarchs,  according  to 
the  Municipal  Law  of  monarchies,  is  totally  difierent 
from  the  fsition  of  heads  of  repabUcs,  acLidiBg  to 
the  Municipal  Law  of  republics.    For  monarchs  are 
sovereigns,  but  heads  of  republics  are  not. 


II 


MONARCHS 

Vattel,  i.  §§  38-45 ;  iv.  §  108— HaU,  §  49— Lawrence,  §  105— PhiUimoR,  ii. 
§§  103-113— Taylor,  §  184— Moore,  ii.  §  250— Hershey,  Ko.  281- 
Blttnteohli,  §§  126-153— HefiPter,  §§  48-57— UUmann,  §§  41-42-RiTier, 
i.  §  33— Nys,  ii.  pp.  331-348— Calvo,  iii.  §§  1454-1479— Fiore,  ii. 
Nos.  1098-1102— Bonfils,  Nos.  633-647-~M6rignhac,  ii.  pp.  294-314— 
Pradier-Fod^,  iii.  Nos.  1564-1691 —Praag,  Nos.  191-202  — Satoir, 
I>ipt<muUie  Praeiiee,  I  §§  6-12. 

*  See  above,  §  121. 
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§346.  In  every  monarchy  the  monarch  appears  asSoTe- 
the  representative  of  the  sovereignty  of  the  State,  and  m^*^  ^^ 
thereby  becomes  a  sovereign  himself ;    and  this  fact  *>^^^^ 
is  recognised  by  International  Law.    And  the  difference 
between  the  Municipal  Laws  of  the  different  States 
regarding  this  point  matters  in  no  way.    Consequently, 
International  Law  recognises  aU  monarchs  as  equally 
sovereign,  although  the  difference  between  the  constitu- 
tional positions  of  monarchs  is  enormous,  if  looked  upon 
in  the  light  of  the  rules  laid  down  by  the  constitutional 
laws  of  the  different  States. 

§  347.  Not  much  need  be  said  as  regards  the  con-  Consi- 
sideration  due  to  a  monarch  from  other  States  when^o^tcT" 
within  the  boundaries  of  his  own  State.    Foreign  States  ^*S^^ 
have  to  give  him  his  usual  and  recognised  predicates  ^ 
in  all  official  communications.    Every  monarch  must 
be  treated  as  a  peer  of  other  monarchs,  whatever  differ- 
ence in  title  and  actual  power  there  may  be  between 
them. 

§  348.  However,  as  regards  the  consideration  due  to  Cond- 
a  monarch  abroad  from  the  State  on  whose  territory  t^tT 
he  is  staying,  in  time  of  peace,  and  with  the  consent  and  JJ^^^l" 
the  knowledge  of  the  Grovemment,  details  must  neces- 
sarily be  given.    It  consists  of  honours,  inviolability, 
and  exterritoriaUty. 

(1)  In  consequence  of  his  character  of  sovereign, 
his  home  State  has  the  right  to  demand  that  certain 
ceremonial  honours  should  be  rendered  to  him,  to  the 
membe!rs  of  his  family,  and  to  the  members  of  his 
retinue.  He  must  be  addressed  by  his  usual  predicates. 
Military  salutes  must  be  paid  to  him,  and  the  like. 

(2)  As  his  person  is  sacrosanct,  his  home  State  has 
a  right  to  insist  that  he  should  be  afforded  special  pro- 
tection as  regards  personal  safety,  the  maintenance  of 
personal  dignity,  and  unrestrained  intercourse  with  his 

^  Deteils  M  regards  the  predicates  of  monarohs  are  given  aboTe,  I  119. 
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Govenmient  at  home.  Every  ofience  against  him  must 
be  visited  with  specially  severe  penalties.  On  the  other 
hand,  he  must  be  exempt  from  every  kind  of  criminal 
jurisdiction.  The  wife  of  a  sovereign  must  be  afioided 
the  same  protection  and  exemption. 

(3)  He  must  be  granted  so-called   extenitoiiality 
conformably  with  the  principle,  'pM  in  foirem  non 
habet  imperitim,  according    to  which  one    sovereign 
cannot  b^ve  any  power  over  another  sovereign*    He 
must,  therefore,  in  every  point  be  exempt  from  taxa- 
tion, rating,  and  every  fiscal  regulation,  and  likewise 
from  civil  jurisdiction,  except  when  he  himself  is  the 
plaintiff.^    The  house  where  he  has  taken  his  resid^ice 
must  enjoy  the  same  exterritoriality  as  the  official  resi- 
dence of  an  ambassador ;  no  policeman,  or  other  official, 
must  be  allowed  to  enter  it  without  his  permission. 
Even  if  a  criminal  takes  refuge  there,  the  pohce  must 
be  prevented  from  entering  it,  although,  if  the  surrender 
of  the  criminal  is  dehberately  refused,  the  Government 
may  request  the  recalcitrant  sovereign  to   leave  the 
country,  and  then  arrest  the  criminaL    If  a  foreign 
sovereign  has  real  property  in  a  country,  such  pro- 
perty is  under  the  jurisdiction  of  the  latter.    But  as 
soon  as  such  sovereign  takes  up  his  residence  on  the 
property,  it  must  become  exterritorial  for  the  time  being. 
Further,  a  sovereign  staying  in  a  foreign  country  must 
be  aUowed  to  perform  all  his  own  governmental  acts 
and  functions,  except  when  his  country  is  at  war  with 
a  third  State,  and  the  State  in  which  he  is  staying 
remains  neutral.    And,  lastly,  a  sovereign  must    be 
aUowed,  within  the  same  limits  as  at  home,  to  exercise 
civil  jurisdiction  over  tiie  members  of  his  retinue.    In 

*  ffuUet  V.  King  qf  Spain,  (1828)  deB^lmis^iM^rwMMmBitmrlaO^ 

2Bligh  N.S.  810.     See  alao  above,  piUnc^duTrihtmatuidiamlaProc^ 

§  1 16,  and  tbe  oases  there  quoted  ;  conire  U»  Aats  mmvtrmtu  on  Ok^m 

Phillimore,  ii.  §  113a;  Loening,  Die  <JPA<U   itromgert^   «d<^ted  \^  the 

OeriehUbarkeU  tBber  fremde  StiuUen  Institate  of  Internatlooal  Law  in 

md  SomftrOiu  (1908) ;  and  the  Pn^et  1801  {Amnairt,  xL  (1882)»  p.  486). 
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foim6r  timeB,eyen  criminal  juiisdictioii  over  the  members 
of  his  suite  was  very  often  claimed  and  conceded,  but 
this  is  now  antiquated.^  The  wife  of  a  sovweign  must 
likewise  be  granted  exterritoriality,  but  not  otiier 
members  of  a  sovereign's  family.* 

However,  exterritoriality  is  in  the  case  of  a  foreign 
sovereign,  as  in  any  other  case,  a  fiction  only,  which 
is  kept  up,  for  certain  purposes,  within  certain  limits. 
Should  a  sovereign,  during  his  stay  within  a  foreign 
State,  abuse  his  privileges,  such  State  is  not  obhged  to 
bear  such  abuse  tacitly  and  quietly,  but  can  request  him 
to  leave  the  country.  And  when  a  foreign  sovereign 
commits  acts  of  violence,  or  such  acts  as  endanger 
the  internal  or  external  safety  of  the  State,  the  latter 
can  put  him  under  restraint  to  prevent  further  acts  of 
the  same  kind,  but  must  at  the  same  time  bring  him  as 
speedily  as  possible  to  the  frontier. 

§349.  The  position  of  individuals  who  accompany  The 
a  monarch  during  his  stay  abroad  is  a  matter  of  some  Mon^bf 
dispute.    Several  pubUcists  maintain  that  the  home^^^"^"^- 
State  can  claim  tihe  privily  of  exterritoriality  for 
members  of  his  suite  as  well  as  for  the  sovereign  him- 
self ;  but  others  deny  this.'    I  believe  that  the  opinion 
of  the  former  is  correct,  since  I  cannot  see  any  reason 
why  a  sovereign  abroad  should,  as  regards  the  members 
of  his  suite,  be  in  an  inferior  position  to  a  diplomatic 
envoy.* 

§3{50.  Hitherto  only  the  case  where  a  monarch  isMoomhs 
staying  in  a  foreign  country  with  the  oflBlcial  knowledge  il!oogJlo! 
of  the  Government  of  the  latter  has  been  discussed. 

^  A  odlebrated  mm  happened  on  Blonteohli,  S  IM ;  but,  Mootding  to 

November  10,  1667,  in  Franoe,  when  Blunteohli,  exterritoriality  need  not 

Christina,  Queen  of  Sweden,  although  in  ttriot  law  be  granted  even  to  the 

ihe  had  already  abdicated,  ientenoed  wife  of  a  sovereign, 

her  grand  equerry,  MonaJdesohi,  to  '  See  BluntsoUi,  S  IM,  and  Hall, 

dead,  and  had  hfti  ezeoated  by  her  1 49,  in  oontradistinotion  to  Martens, 

bodyguard.  i.  S  88. 

'  See    Biyier,    L    p.    421,    and  •  See  below,  |8  401-406. 
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Such  knowledge  may  be  possessed  in  the  case  of  a 
monarch  travelling 'i^u^o^i^,  and  then  he  enjoys 
the  same  privileges  as  if  travelling  not  incognito.  The 
only  difference  is  that  many  ceremonial  observances, 
which  are  due  to  a  monarch,  are  not  rendered  to  him 
when  travelling  ificognito.  But  the  case  may  happen 
that  a  monarch  is  travelling  in  a  foreign  country 
incognito  without  the  Government  of  the  latter  having 
the  sUghtest  knowledge  thereof.  He  cannot  then,  of 
course,  be  treated  otherwise  than  as  any  other  foreign 
individual ;  but  he  can  at  anv  time  make  known  his 
real  character,  and  assume  the  privileges  ^  due  to  him. 
Thus  the  late  E^ing  WiUiam  of  Holland,  when  travelling 
incognito  in  Switzerland  in  1873,  was  condemned  to  a 
fine  for  some  slight  contravention,  but  the  sentence  was 
not  carried  out,  as  he  gave  up  his  incognitoJ^ 
DeDosed  §  351.  All  privileges  mentioned  must  be  granted  to 
Sto<f  ^^  a  monarch  only  as  long  as  he  is  really  the  head  of  a 
M^-  State.  As  soon  as  he  is  deposed  or  has  abdicated,  he 
is  no  longer  a  sovereign.  Therefore  in  1870  and  1872 
the  French  courts  permitted,  because  she  was  deposed, 
civil  actions  against  Queen  Isabella  of  Spain,  then  Uving 
in  Paris,  for  money  due  to  the  plainti&.  Nothing,  of 
course,  prevents  the  Municipal  Law  of  a  State  from 
granting  the  same  privileges  to  a  foreign  deposed  or 
abdicated  monarch  as  to  a  foreign  sovereign,  but  the 
Law  of  Nations  does  not  exact  any  such  courtesy. 
Regents.  §  352.  All  privileges  due  to  a  monarch  are  also  due  to 
a  regent,  at  home  or  abroad,  whilst  he  governs  on  behalf 
of  an  infant,  or  of  a  king  who  is,  through  illness,  in- 
capable of  exercising  his  powers.  And  it  matters  not 
whether  the  regent  is  a  member  of  the  king's  family 
and  a  prince  of  royal  blood,  or  not. 

^  See  MigJieU  v.  SuUan  qf  Johore,       Wheaton, iiL  p.  428 ;  PradierFod^ri, 
[1894]  1  Q.B.  149.  iii.  No.    1582,  and  RJ,,  r,  (1873), 

'  See  Lawrence,  Oommentaire  iur      p.  246. 
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§  353.  When  a  monarch  accepts  any  office  in  a  foreign  Monanhfl 
State,  when,  for  instance,  he  serves  in  a  foreign  army,  slmM  or 
as  did  formerly  many  monarchs  of  the  small  German  ^f"p^^ 
States,  he  submits  to  such  State  as  far  as  the  duties  of  Powen. 
the  office  are  concerned,  and  his  home  State  cannot 
claim  any  privileges  for  him  that  otherwise  would  be 
due  to  him. 

When  a  monarch  is  at  the  same  time  a  subject  of 
another  State,  a  distinction  must  be  made  between  his 
acts  as  a  sovereign,  on  the  one  hand,  and  his  acts  as  a 
subject,  on  the  other.  For  the  latter,  the  State  whose 
subject  he  is  has  jurisdiction  ov§r  him,  but  not  for  the 
former.  Thus,  in  1837,  the  Duke  of  Cumberland  became 
King  of  Hanover,  but  at  the  same  time  he  was  by  heredi- 
tary title  an  English  peer  and  therefore  an  English  sub- 
ject. And  in  1844,  in  the  case  of  Duke  of  Btunswick  v. 
King  of  Hanover ^^  the  Master  of  the  Rolls  held  that  the 
King  of  Hanover  was  liable  to  be  sued  in  the  courts  of 
England  in  respect  of  any  acts  done  by  him  as  an 
English  subject. 


Ill 

FBESIDEKTS  OF  REPUBLICS 

BluntMhli,  1 134— Stoerk  in  HcUundorf,  ii.  p.  661— UUmann,  %  42— Rivier, 
i.  S  38— Martoiu,  i.  §  80— Walther,  Dou  Staatshaupt  m  den  RepMiken 
(1907),  pp.  190-204— Prasg,  No.  192— Satow,  Diplomatic  Practice^  i. 
9  9. 

§  354.  In  contradistinction  to  monarchies,  in  republics  Pren- 
the  people  itself,  and  not  a  single  individual,  appears  s^e-  ^ 
as  the  representative  of  the  sovereignty  of  the  State,  "*'*^^ 
and,  accordingly,  the  people  styles  itself  the  sovereign 
of  the  State.    And  it  will  be  remembered  that  the  head 

^  6  Bmv.  1 ;  2  H.L.C.  1 ;  we  also  Phillimore,  ii.  §  109. 
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Position 
of  Presi- 
dentB  in 
general. 


Position 
of  Presi- 
dents 
Abroad. 


of  a  republic  may  consist  of  a  body  of  individuals,  such 
as  the  Bundesrath  in  Switzerland.  But  in  case  the 
head  is  a  president,  as  in  France  and  the  United  States 
of  America,  the  president  represents  the  State,  at  any 
rate  in  the  totaUty  of  its  intmiational  relations.  He  is, 
however,  not  a  sovereign,  but  a  citizen,  and  a  subject 
of  the  very  State  of  which,  as  president,  he  is  head. 

§  355.  Consequently,  his  position  at  home  and  abroad 
cannot  be  compared  with  that  of  monarchs,  and  Inter- 
national Law  does  not  empower  his  home  State  to  daim 
for  him  the  same,  but  only  similar,  consideration  as 
that  due  to  a  monarch.  Neither  at  home  nor  abroad, 
therefore,  does  a  president  of  a  republic  appear  as  a  peer 
of  monarchs.  Whereas  all  monarchs  are  in  the  style 
of  the  court  phraseology  considered  as  though  they 
were  members  of  the  same  family,  and  therefore  addreBs 
each  other  in  letters  as  '  my  brother,'  a  president  of 
a  republic  is  usually  addressed  in  letters  from  monarchs 
as  '  my  friend.'  His  home  State  can  certainly  claim  at 
home  and  abroad  such  honours  for  him  as  are  due  to 
its  dignity,  but  no  such  honours  as  must  be  granted  to 
a  sovereign  monarch. 

§  356.  As  to  the  position  of  a  president  when  abroad, 
writers  on  the  Law  of  Nations  do  not  agree,  Some^ 
maintain  that,  since  a  president  is  not  a  sovereign,  his 
home  State  can  never  claim  for  him  the  same  privilege 
as  for  a  monarch,  and  especially  that  of  exterritoriality. 
Others^  make  a  distinction  whether  a  president  is 
sta3ang  abroad  in  his  official  capacity  as  head  of  a  State, 
or  for  his  private  purposes,  and  they  maintain  that  his 
home  State  could  only  in  the  first  case  claim  exterri- 
toriality for  him.  Others^  again  will  not  admit  any  difier- 
ence  in  the  position  of  a  president  abroad  from  that  of 


^  UUmann,  §  42;  Rivier,  i.  p.  423; 
Stoerk  in  Holttendorff^  n,  p.  658. 

*  Martens,  i.  §  80;  Blunteohli, 
S  134;  Despagnet,  No.   254;  Hall, 


§  97. 

*'Bonffl8,No.632;  N78,iLp.338; 
M^rignhao,  ii.  p.  2»8;  Lisst,  %  13; 
WalUier,  ejp.  etc.,  p.  195. 
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a  mooaidi  abroad.  With  legaid  to  oeremonial  honoan 
due  to  a  piesident  when  abroad  on  official  bnsineaB,  when 
the  Preaident  of  the  United  Statee  visited  Kngiand  in 
December  1918,  he  rec^ved  such  ceremonial  honours  as 
are  doe  to  a  monarch.  As  regards  exterritoriality,  I 
believe  that  futore  contingencies  will  create  the  prac- 
tice on  the  part  of  the  States  of  granting  this  privilege 
to  presidents  and  members  of  their  suite  as  in  the  case 
of  monarchs.  I  cannot  see  that  there  is  any  danger  in 
BQch  a  grant.  And  nobody  can  deny  that,  if  exterri- 
toriality is  not  granted,  all  kinds  of  friction  and  even 
conflicts  might  arise.  Although  not  sovereigns,  pre- 
sidents of  republics  fill,  for  the  time  being,  a  sublime 
office,  and  the  grant  of  exterritoriality  to  them  is  a 
tribute  paid  to  the  dignity  of  the  States  they  represent. 


IV 

FORBiaN  OFVICSS 

HeffUr,  I  Ji01-<3cffokflB  in  H6Uamdorf,  lit  p.  MS-UUmMui,  1 43— Ririer, 
i.  I  34— Bonfila,  Not.  648-651— Nyi,  ii.  pp.  888-387— Hdnbey,  No.  267 
— 8fttow»  Diplomatic  Praeiiee^  1 18  13-20. 

§  357.  As  a  rule  nowadays  no  head  of  a  State,  be  he  Podtion 
a  monarch  or  a  president,  n^otiates  directly,  and  in  smst^mt 
person,  with  a  foreign  Power,  although  this  happens  ^^ 


occasionally.  The  necessary  negotiations  are  regularly  AfEun. 
conducted  by  the  Foreign  Office,  an  office  which,  since 
the  Westphalian  Peace,  has  been  in  existence  in  every 
civilised  State.  The  chief  of  this  office,  the  Secretary 
for  Foreign  A&irs,  who  is  a  Cabinet  minister,  directs  the 
foreign  afEairs  of  the  State  in  the  name  of  the  head  and 
with  his  consent;  he  is  the  middleman  between  the 
head  of  the  State  and  other  States.  And  although  many 
a  head  of  a  State  in  fact  directs  all  the  foreign  afbirs 
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himself,  the  Secretary  for  Foreign  A&irs  is  neverthe- 
less the  person  through  whose  hands  all  transactions 
must  pass.  Now,  as  regards  the  position  of  such  Foreign 
Secretary  at  home,  it  is  the  Municipal  Law  of  a  State 
which  regulates  this.  But  International  Law  defines 
his  position  regarding  international  intercourse  with 
other  States.  He  is  the  chief  over  all  the  ambassadois 
of  the  State,  over  its  consuls,  and  over  its  other  agents 
in  matters  intemationaL  It  is  he  who,  either  in  person, 
or  through  the  envojrs  of  his  State,  approaches  foreign 
States  for  the  purpose  of  negotiating  matters  inter- 
national. And,  again,  it  is  he  whom  foreign  States, 
through  their  Foreign  Secretaries  or  their  envoys, 
approach  for  the  like  purpose.  He  is  present  when 
ministers  hand  in  their  credentials  to  the  head  of  the 
State.  All  documents  of  importance  regarding  foreign 
matters  are  signed  by  him  or  his  substitute,  the  Under- 
Secretary  for  Foreign  Affairs.  It  is,  therefore,  usual 
to  notify  the  appointment  of  a  new  Foreign  Secretary 
of  a  State  to  such  foreign  States  as  are  represented 
within  its  boundaries  by  diplomatic  envoys ;  the  new 
Foreign  Secretary  himself  makes  this  notification. 


CHAPTER  II 


DIPLOMATIC  ENVOYS 


THE  INSTITUTION  OF  LEGATION 

GrotiuB,  ii.  o.  18— Phillimore,  ii.  §§  148-153— Taylor,  §  274— Twin,  §  190— 
Geffcken  in  HoUzendarff,  iii.  pp.  606-618— Kya,  ii.  pp.  393-306— Rivier, 
i.  §  36— Ullmann,  {  44 — ^Martens,  ii.  §  6 — O^ntiUa,  Dt  LtgatiUmiibmB  lAbri 
III,  (1586)— Wioquefort,  L' An^banadewr  et  jM/V>nc<»oiM(1680)— Bynker- 
shoek,  Dt  Foro  Legatonun  (1721) — Garden,  Traits  camplet  de  DiphmtUie 
(3  vols.  1838)— Minus,  Das  europdUche  OtMondiscKafUreeht  (2  vols. 
1847)-<:%arlM  de  Martens,  Le  Guide  diplomaiique  <2  vols.  1832 ;  6ih  ed. 
by  Geffoken,  1866) — Anonymous,  Ihnbcissiet  and  Foreign  Courit  (1856) — 
Montague  Bernard,  Four  LedurtM  on  SubfeeU  connected  with  Diphmaey 
(1868),  pp.  11M62  (3rd  Lecture)— Alt,  Hamdlmeh  dee  eurtiaieehen 
Oeeandtedu^erechte  (1870)— Pradier-Fod^r^,  Cottre  de  Droit  diphmatiqne 
(2  vols.  2nd  ed.  1899) — Krauske,  Die  Eniwickelvng  der  etdndigen 
Diplomatic,  etc.  (1886) — ^Lehr,  Manuel  tMorigue  et  pratique  dee  Agente 
diplomatiquee  (1888)— Hill,  ffieiory  of  Dipkmacy  m  the  International 
Development  of  Europe,  vol.  i.  (1905),  voL  ii.  (1906),  vol.  iii.  (1914)— 
Foster,  The  Practice  qf  Diplomacy  (1906)— Week,  La  Repr^eentation 
diplomatique  de  la  Suisse  (1911)— 8atow,  Diplomatic  Practice^  i.  |§  1-6, 
89-96,  139-167. 

§  358.  Legation,  as  an  institution  for  the  puipose  of  Deveion- 
negotiating  between  difieient  States,  is  as  old  as  history,  ^^^.^ 
whose  recoids  are  full  of  examples  of  legations  sent  and  ^^°^ 
received  by  the  oldest  nations.    And  it  is  remarkable 
that  even  in  antiquity,  where  no  such  law  as  the 
modem  International  Law  was  known,  ambassadors 
everywhere  enjoyed  a  special  protection  and  certain 
privileges,  although  not  by  law  but  by  religion,  ambas- 
sadors being  looked  upon  as  sacrosanct.    Tet  per- 
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manent  legations  were  unkBown  till  veiy  late  in  the 
Middle  Ages.  The  fact  that  the  Popes  had  pennanent 
lepiesentatives — so-called  apocrisiarii  or  responsales— 
at  the  court  of  the  Frankish  kings  and  at  Constanti- 
nople until  the  final  separation  of  the  Eastern  from  the 
Western  Church,  ought  not  to  be  considered  as  the 
first  example  of  permanent  legations,  as  the  task  of  these 
papal  representatives  had  nothing  to  do  with  inter- 
national afiairs,  but  with  those  of  the  Church  only.  It 
was  not  until  the  thirteenth  century  that  the  first  per- 
manent legations  made  their  appearance.  The  Italian 
republics,  and  Venice  in  particular,  set  the  example^ 
by  keeping  representatives  stationed  at  one  another's 
capitals  for  the  better  negotiation  of  their  international 
a£birs.  And  in  the  fifteenth  century  these  republics 
b^^  to  keep  permanent  representatives  in  Spain, 
Germany,  France,  and  England.  Other  States  followed 
the  example.  Special  treaties  were  often  condnded 
stipulating  permanent  legations,  such  as  one  in  1520,  for 
instance,  between  the  King  of  England  and  the  EmpSoi 
of  Qermany.  From  the  end  of  the  fifteenth  century 
England,  France,  Spain,  and  Germany  kept  up  per* 
manent  legations  at  one  another's  courts.  But  it  was 
not  until  the  second  half  of  the  seventeenth  centoiy 
that  permanent  legations  became  a  general  institn- 
tion,  the  Powers  following  the  example  of  France  under 
Louis  XIV.  and  Richelieu.  It  ought  to  be  specially  men- 
tioned that  Grotius  ^  thought  permanent  legations  to 
be  wholly  unnecessary.  The  course  of  events  has, 
however,  shown  that  Grotius'  views  as  regards 
permanent  legations  were  short-sighted*  Nowadays 
the  Faufuly  of  Nations  could  not  exist  without  them, 
as  they  are  the  channel  through  which  nearly  the 

^  See  Nya,  Lea  Oriffitkes  du  Droit  powunt,    quae    nimo   in    am  suit 

nUenuUional  (1894),  p.  285.  legationes   aasidiue,    qnibni    qa^m 

*  De  Jure  BdLi  ac  Faeii,  ii.  o.  IS,  non  8it  opus  dooet  moa  Mitiqvw,  eni 

§3:     'Optimo    aotem    jure    rejioi  ilUe ignoiatee.' 
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whole,  and  oertainly  aU  important,  official  interooane 
of  the  StateB  flows. 

§  359.*  The  liae  of  pennaaent  legations  cieated  the  pipio. 
necessity  for  a  new  class  of  State  officials,  the  so-called 
diplomatists;  yet  it  was  not  until  the  end  of  the 
eighteenth  century  that  the  terms  '  diplomatist '  and 
'  diplomacy '  came  into  general  use.  And  although  the 
art  of  diplomacy  is  as  old  as  official  interoouzse  between 
States,  such  a  special  class  of  officials  as  are  now  called 
diplomatists  did  not,  and  could  not^  exist  until  per- 
manent legations  had  become  a  general  institution.  In 
this,  as  in  other  cases,  the  office  has  created  the  class  of 
men  necessary  for  it.  International  Law  has  nothing 
to  do  with  the  education  and  general  character  of  these 
officials.  Every  State  is  naturally  competent  to  create 
its  own  rules,^  if  any,  as  regards  these  points.  Nor  has 
International  Law  anything  to  do  with  dvpUmiatie 
usages^  although  these  are  more  or  less  of  importance,  as 
they  may  occasionally  grow  into  customary  rules  of 
International  Law.  But  I  would  notice  one  of  these 
usages — ^namely,  that  as  regards  the  language  which  is 
in  use  in  diplomatic  intercourse.  This  language  was 
formerly  Latin,  but  through  the  political  ascendancy 
of  France  under  Louis  xiv.  it  became  French.  How- 
ever, this  is  a  usage  of  diplomacy  only,  and  not  a  rule 
of  International  Law.*  Each  State  can  use  its  own 
language  in  all  official  communications  to  other  States, 
and  States  which  have  the  same  language  regularly  do 
so  in  their  intercourse  with  each  other.  But  between 
States  of  different  tongues  and,  further,  at  conferences 
and  congresses,  it  is  convenient  to  make  use  of  a 
language  which  is  generally  known.  This  is  nowadays 
French,  but  nothing  could  present  diplomatists  from 
dropping  French  at  any  moment  and  adopting  another 


*  A«  to  some  of  thete,  mo  Strnpp  '  See    ICirtuM,    Dom    eiftropAUche 

in  Z./.,  zzv.  pp.  56*1S0.  .    GmmdiMk^^fUndU,  i.  jj  86e-9g». 
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language  instead.  Article  120  of  the  General  Treaty  of 
the  Vienna  Congress  of  1815  expressly  observes  that 
the  fact  of  the  French  language  having  been  exclusively 
employed  in  all  the  copies  of  that  treaty  is  not  to  be 
construed  into  a  precedent  for  the  future,  and  that  eveiy 
Power  reserves  to  itself  the  right  to  adopt,  in  future 
negotiations  and  conventions,  the  language  which  it 
had  previously  employed  in  its  diplomatic  relations. 
And  it  should  be  specially  noticed  that  at  the  Peace 
Conference  at  Paris  in  1919,  the  Enghsh  and  French 
languages  were  treated  on  a  footing  of  equality,  and 
the  English  and  French  texts  of  the  Treaty  of  Peace 
with  Germany,  which  includes  the  Covenant  of  the 
League  of  Nations,  are  both  authentic. 


II 

BIGHT  OF  LEGATION 

(Grotiua,  ii.  o.  IS—Vattel,  iv.  §§  55-68— HaU,  §  98— PhiUimore,  ii.  ^  115- 
139  — Taylor,  §§  286-288  — Twiss,  §§  201-202  — Henihcy,  Na  258- 
Wheaton,  §§  206-209— Bluntsohli,  §§  159-165— Hefiler,  §  200-^effcken 
in  ffoUzendorff,  iii.  pp.  620-631— UUmann,  §  45— Rivier,  i.  §  35— 
Nys,  ii.  p.  392— Bonfilfl,  Noa.  668-667— Pradier-Fod^rt,  iii.  Noa.  1225- 
1256— Fiore,  ii.  Nos.  1112-1117— Galvo,  iii.  §§  132M325— MartooB,  ii. 
§§  7-8— Satow,  Diphmatic  Practice,  i.  §§  207-220. 

Conoep-  §  360.  Right  of  legation  is  the  ri^t  of  a  State  to 
R?ght  of  send  and  receive  diplomatic  envoys.  The  right  to  send 
Legation,  g^^j^  euvoys  is  tcnued  active  right  of  legation,  in  contra- 
distinction to  the  passive  right  of  legation,  as  the  right 
to  receive  such  envoys  is  termed.  Some  writers^  on 
International  Law  assert  that  no  right  but  a  me^  com- 
petence to  send  and  receive  diplocEiatic  envoys  exists 
according  to  International  Law,  maintaining  that  no 
State  is  bound  by  International  Law  to  send  or  receive 
such  envoys.    But  this  is  certainly  wrong  in  its  gener- 

^  See,  for  instanoe,  Wheaton*  §  207 ;  Heilboni,  8y§km,  p.  182L 
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ality.  Obviotifily  a  State  is  sot  bound  to  send  diplo- 
matic envoys  or  to  receive  permanent  envoys.  But,  on 
the  other  hand,  the  veiy  existence  ^  of  the  Family  of 
Nations  makes  it  necessary  for  the  members,  or  some 
of  the  members,  to  negotiate  occasionally  on  certain 
points.  Such  negotiation  would  be  impossible  in  case 
one  member  could  always,  and  under  all  circumstances, 
refuse  to  recdve  an  envoy  from  the  other  members. 
The  duty  of  every  member  to  listen,  under  ordinary 
circumstances,  to  a  message  from  another  member 
brought  by  a  diplomatic  envoy  is,  therefore,  an  out* 
come  of  its  very  membership  of  the  Family  of  Nations, 
and  this  duty  corresponds  to  the  right  of  every  member 

to  send  such  envoys.  ^fit^L-?™^^  ^'  *^^  active 
right  of  legation  is  discretionary.  No  State  need  send 
diplomatic  envoys  at  al^^flltii&ugh  practically  all  States 
do  at  least  occasionally  send  such  envoys,  and  most 
States  send  permanent  envoys  to  many  other  States. 
The  passive  right  of  legation  is  discretionary  as  regards 
the  reception  of  permanent  envoys  only. 

The  League  of  Nations,  being  an  International  Person 
m  generiSy  possesses  the  right  of  legation,  although  it 
is  not  a  State.  « 

§  361.  Not  every  State  possesses  the  right  of  legation.  What 
This  right  belongs  chiefly  to  full  sovereign  States,^  for  ^^ 
other  States  possess  it  under  certain  conditions  only.     ^\]^^^^ 

(1)  Half  sovereign  States,  such  as  States  under  thetion. 
suzerainty,  or  the  protectorate,  of  another  State,  can, 
as  a  rule,  neither  send  nor  receive  diplonmtic  envoys. 
Thus  Egypt  is  destitute  of  such  a  right,  and  the  Powers 
are  represented  there  only  by  consuls.    But  there  may 

^  See  abore,  f  141.  matio  envoys.   That  they  are  actually 

*  It  should  be  emphasised  that  the  not  diplomatio  envoys,  although  so 

Holy  See,  which  is  in  some  respects  treated,  becomes  apparent  from  the 

treated  as  though  an  International  fact  that  they  are  not  agents  for 

Person,  can  send  and  receive  envoys,  international  affurs  of  States,  bat 

who  must  in  every  respect  be  con-  exclusively  for  affihirs  of  the  Roman 

ndered  as  though  they  were  diplo-  Catholic  Church.    See  above,  §  106. 
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be  ezceptdoiiB  to  this  rule.  Thus,  aooozding  to  tbe 
Peace  Treaty  of  Eainaidgi  of  1774  between  Ruflsia 
and  Turkey,  the  two  half  sovereign  principalitieB  of 
Moldavia  and  Wallachia  had  the  right  at  sendiDg 
chargfe  d'affaires  to  foreign  Poweis.  Thus,  further, 
before  the  Boer  War,  the  South  African  Republic,  which 
was,  in  the  opinion  of  Great  Britain,  a  State  under 
British  suzerainty,  used  to  keep  pennanent  diplomatic 
envoys  in  several  foreign  States. 

(2)  Part  sovereign  member-States  of  a  Federal  State 
may,  or  may  not,  have  the  right  of  legation  as  well  as 
the  Federal  State.  It  is  the  constitution  of  the  Federal 
State  which  regulates  this  point.  Thus,  the  member- 
States  of  Switzerland  and  of  the  United  States  of 
America  have  no  light  of  legation,  but  those  of  the 
German  Empire  before  the  World  War  certainly  had. 
Bavaria,  for  example,  used  to  send  and  receive  several 
diplomatic  envojrs. 
Right  of  §  362.  As,  according  to  International  Law,  a  State 
by  whom  ^  represented  in  its  international  relations  by  its  head, 
exercised.  {^  ^j^f^  Qf  legation  is  excrciscd  through  him.  But  just 
as  Municipal  Law  designates  the  person  who  is  the 
head  of  the  State,  so  it  may  impose  certain  conditions 
and  restrictions  upon  him  as  regards  the  exercise  of 
this  right.  And  the  head  himself  may,  provided  that 
it  is  sanctioned  by  the  Municipal  Law  of  his  State, 
delegate  ^  the  exercise  of  this  right  to  any  representa- 
tive he  chooses. 

It  may,  however,  in  consequence  of  revolutionary 
-movements,  be  doubtful  who  is  the  real  head  of  a  State, 
and  in  such  cases  it  remains  in  the  discretion  of  foreign 
States  to  make  their  choice.  But  it  is  impossible  for 
foreign  States  to  receive  diplomatic  envoys  from  both 
claimants  to  the  headship  of  the  same  State,  or  to  s^ 

>  See  FhilUmoce,  ii.  §|  12e-139,  where  eeTenl  inteMtiiig  qmm  d  nob 
delegation  are  dieouaaed. 
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diplomatic  envoys  to  both  of  them.  And  as  soon  as 
a  State  has  recognised  the  head  of  a  State  who  came  into 
his  position  through  a  revolution,  it  can  no  longer  keep 
up  diplomatic  relations  with  the  former  head. 

It  should  be  mentioned  that  a  revolutionary  party 
which  is  recognised  as  a  belligerent  Power  has  never- 
theless no  right  of  legation,  although  foreign  States  may 
negotiate  with  it  in  an  informal  way  through  political 
agents  without  diplomatic  character,  to  provide  for 
the  temporary  security  of  the  persons  and  property  of 
their  subjects  within  the  territory  under  the  actual 
sway  of  such  a  party.  A  revolutionary  party  which  is 
recognised  as  a  belligerent  Power  is,  in  some  points  only, 
treated  as  though  it  were  a  subject  of  International 
Law ;  but  it  is  not  a  State,  and  there  is  no  reason  why 
International  Law  should  give  it  the  right  to  send  and 
receive  diplomiatic  envoys.  , 

It  should  further  be  mentioned  that  neither  an 
abdicated,  nor  a  deposed,  head  has  a  right  to  send 
or  receive  diplomatic  envoys.^ 


Ill 
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Vattel,  iv.  §§  69-76— Phillimore,  ii.  |§  21  l-226~Twi88,  i.  §§  204-20»-Henhey» 
No.  261— Moore,  iv.  §  624—Heffter,  |  208— Oeffoken  in  Hollzendarff,  iii. 
pp.  636-646-~Caivo,  iii.  §§  1826-1336— Bonflls,  Not.  668-676— Pradier- 
FodM,  ui.  §§  1277-1290— Rivier,  i.  pp.  443-463— Nye,  ii.  pp.  396-400— 
Satow,  Diplomatic  Practice,  i.  §§  263-277. 

§  363.  Two  different  kinds  of  diplomatic  envoys  are  Enroys 
to  be  distinguished — ^namely,  such  as  are  sent  for  poli-  ^J^ 
tical  negotiations,  and  such  as  are  |  sent  for  the  purpose  »nd 
of  ceremonial  function  or  notification  of  changes  in  the 

^  See  PhiUimoie,  ii.  %  124-125,      ambasndor  of  Mary  Queen  off  Soote, 
where   the    oaae    of   Biihop  Ro9$^      la  diioiuBed. 
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the  Ambassadors,  have  not  the  privilege  of  treating 
with  the  head  of  the  State  personally,  and  cannot  at 
all  times  ask  for  an  audience  with  him.  But  otherwise 
there  is  no  difference  between  these  two  classes,  except 
that  Ministers  Plenipotentiary  receive  the  title  of '  Excel- 
lency,' by  courtesy  only,  and  not  by  right. 
MiniBten  §  367.'  The  third  class,  the  Ministers  Resident,  enjoy 
Kefliaent.  f^^^j.  houours,  and  rank  below  the  Ministers  Pleni- 
potentiary. But  beyond  the  fact  that  Ministers  Resident 
do  not  enjoy  the  title  '  Excellency,'  even  by  courtesy, 
there  is  no  difference  between  them  and  the  Ministers 
Plenipotentiary. 
c*>««^  §  368.'  The  fourth  class,  the  Charg^  d'Afiaires,  differs 
chiefly  in  one  point  from  the  first,  second,  and  third 
class — ^namely,  in  that  they  are  accredited  from  Foreign 
Office  to  Foreign  Office,  whereas  the  other  classes  are 
accredited  from  head  of  State  to  head  of  State.  Chaiges 
d'A&ires  do  not  enjoy,  therefore,  so  many  honours  as 
other  diplomatic  envoys. 

^  A  distinction  ought  to  be  made  between  a  Charge 
d'Afiaires  who  is  the  head  of  a  legation,  and  who, 
therefore,  is  accredited  from  Foreign  Office  to  Foreign 
Office,  and  a  Charg6  d 'Affaires  ad  interim.  The  latter 
is  a  member  of  a  legation  whom  the  head  of  the  lega- 
tion delegates  for  the  purpose  of  taking  his  place  during 
absence  on  leave.  Such  Charge  d'A£^es  ad  infertm, 
who  had  better  be  called  a  Charge  des  Affaires,^  ranks 
below  the  ordinary  Charg6  d'Affaires ;  he  is  not 
accredited  from  Foreign  Office  to  Foreign  Office,  but  is 
simply  a  delegate  of  the  absent  head  of  the  legation. 
TheDi;  §  369.  All  the  diplomatic  envoys  accredited  to  the 
^^^^  same  State  form,  according  to  a  diplomatic  usage,  a 
body  which  is  styled  the  'Diplomatic  Corps.'  The 
head  of  this  body,  the  so-called  '  Doyen,'  is  the  Papal 
Nuncio,  or,  in  case  there  is  no  Nuncio  accredited,  the 

^  See  Bivier,  i.  pp.  451-452. 
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oldest  Ambassador,  or,  f ailuig  Ambassadois,  the  oldest 
Minister  Plenipotentiary,  and  so  on.  As  the  Diplo- 
matic Corps  is  not  a  body  legally  constituted,  it  per- 
forms no  legal  fnnctions,  bat  it  is  nevertheless  of  great 
importance,  as  it  watches  over  the  privileges  and 
honours  due  to  diplomatic  envoys. 


IV 
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VatteU  iv.  §  76-77— PhiUimora,  ii.  fil  227-231— Twmb,  i.  fH  212-214— 
UUouum,  §  48-Calvo,  iu.  §§  1343-1345— Ny 8,  ii.  p.  402-Boiiflls, 
Noe.  677-680- Wheaton,  §§  217-220— Moore,  iv.  fi|  632-635— Henhey, 
Nos.  262-265— Satow,  Diplomatic  Practice,  i.  §§  221-242. 

§  370.  International  Ijaw  has  no  rules  as  regards  the  Penon 
qualification  of  the  individuals  whom  a  State  can  appoint  fi^tio^of 
as  diplomatic  envoys.  States  being  naturally  competent  ^^^ 
to  act  according  to  discretion,  although  of  course  there 
are  many  qualifications  a  diplomatic  envoy  must  possess 
to  fill  his  office  successfully.    The  Municipal  Laws  of 
many   States   comprise,   therefore,    many   details   as. 
regards  the  knowledge  and  training  which  a  candidate 
for  a  permanent  diplomatic  post  must  possess,  whereas, 
regarding  envoys  ceremonial,  even  the  Municipal  Laws 
have  no  provisions  at  all.    The  question  is  sometimes 
discussed  whether  females  ^  might  be  appointed  envoys. 
History  relates  a  few  cases  of  female  diplomatists. 
Thus,  for  example,  Louis  xiv.  of  France  accredited  in 
1646  Madame  de  Gu6briant  ambassador  to  the  court 
of  Poland.    During  the  last  two  centuries,  however, 
no  such  case  has  to  my  knowledge  occurred,  although  I 
doubt  not  that  International  Law  does  not  prevent  a 

*  See    Minus,    Da$    turopditcht  ii.  §  134 ;  and  Fooherini,  Le  Signcre 

OtmmdU9chc^/Ureeht,   i.   S$    127-128;  AmboBcicAricidei  8t<MU  rvii.  e  xviii,  e 

Bmbassies      and     Foreign      CourU  loro  Poaizione  nel  Diritto  diphmaiieo 

(Anon.),   pp.    102-109;    PyUimore,  (1909). 
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State  from  sending  a  female  as  diplomatio  envoy.  But 
mider  the  present  ciicumstances  many  States  would 
refuse  to  receive  her. 
Lett*  of  §  371.  The  appointment  of  an  individual  as  a  diplo- 
PoU^^'  matic  envoy  is  annoimced  to  the  State  to  which  he  is 
^^^1^  accredited  in  certain  official  papers  to  be  handed  in  by 
porta.  the  envoy  to  the  receiving  State.  LMet  of  Credence 
(lettre  de  oriance)  is  the  designation  of  the  document  in 
which  the  head  of  the  State  accredits  a  permanent 
ambassador  or  minister  to  a  foreign  State.  Every  such 
envoy  receives  a  sealed  letter  of  credence,  and  an  open 
copy.  As  soon  as  he  arrives  at  his  destination,  he  seoids 
the  copy  to  the'  Foreign  Office  in  order  to  make  his 
arrival  known.  The  sealed  original,  however,  is  handed 
personally  by  the  envoy  to  the  head  of  the  State  to 
whom  he  is  accredited.  Charges  d'affaires  receive  a 
letter  of  credence  too,  but  as  they  are  accredited  from 
Foreign  Office  to  Foreign  Office,  their  letter  of  credence 
is  signed,  not  by  the  head  of  their  home  State,  but  by 
its  Foreign  Office.  Now  a  permanent  diplomatic  envoy 
needs  no  other  empowering  document  if  he  is  not  en- 
trusted with  any  task  outside  the  limits  of  the  ordinary 
business  of  a  permanent  legation.  But  in  case  he  is 
entrusted  with  any  such  task,  as,  for  instance,  if  any 
special  treaty  or  convention  is  to  be  negotiated,  he 
requires  a  special  empowering  document — ^namely,  so- 
called  FuU  Powers  {pleins  pouvoirs).  These  are  given 
in  letters  patent  signed  Ky  the  head  of  the  State,  and 
they  are  either  limited  or  unlimited  full  powers,  accord- 
ing to  the  requirements  of  the  case.  Such  diplomatic 
envoys  as  are  sent,  not  to  represent  their  home  State 
permanently,  but  on  an  extraordinary  mission  ^uch  as 
representation  at  a  congress,  negotiation  of  a  special 
treaty,  and  other  transactions,  receive  full  powers  only, 
and  no  letter  of  credence.  Every  permanent  or  other 
diplomatic  envoy  is  also  furnished  with  so-called  /n- 
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Orudions  for  the  gnidance  of  his  conduct  as  r^jaids 
the  objects  of  his  mission.  Bat  such  instractions  are 
a  matter  between  the  envoy  and  his  home  State  exclu- 
sively, and  therefore,  although  they  may  otherwise  be 
very  important,  they  have  no  importance  for  Inter- 
national  Law,  Lastly,  every  permanent  diplomatic 
envoy  receives  passports  for  hmaself  and  his  suite, 
specially  made  out  by  the  Foreign  Office.  These  pass- 
ports he  deposits  after  his  airival  at  the  Foreign  Office 
of  the  State  to  which  he  is  accredited,  where  they  remain 
until  he  himself  asks  for  them  because  he  desires  to 
leave  his  post,  or  until  they  are  returned  to  him  on  his 
dismissal. 

§  372.  As  a  rule,  a  State  appoints  difierent  individuals  OombiMd 
as  pennanent  diplomatic  envoys  to  difierent  States ;  ^^1 
but  sometimes  a  State  appoints  the  same  individual  as 
pennanent  diplomatic  envoy  to  several  States.  More- 
over, as  a  rule,  a  diplomatic  envoy  represents  one  State 
only.  But  occasionally  several  States  appoint  the  same 
individual  as  their  envoy,  so  that  one  envoy  represents 
several  States. 

§  373.  In  former  times  States  used  frequently  ^  to  Appoint- 
appomt  more  than  one  permanent  diplomatic  envoy  as  serermi 
their  representative  in  a  foreign  State.    Although  this  ^^^'v*- 
would  hardly  occur  nowadays,  there  is  no  rule  against 
such  a  possibility.    And  even  now  it  happens  frequently 
that  Stotes  appoint  several  envoys  for  the  purpose  of 
representing  them  at  congresses  and  conferences.    In 
such  cases  one  of  the  several  envoys  is  appointed  senior, 
and  the  others  are  subordinate  to  him. 


Sao  Miran,  op.  eU.,LK  117119. 
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Vattel,  iv.  §§  65-67— HaU,  §  98— PhiUimore,  ii.  g§  133-13»— Twias,  i.  §8  302- 
20a— Taylor,  §§  285290— Moore,  iv.  §§  635,  637-638— Herahey,  Nob. 
259  and  266— Martens,  ii.  §  8-Oalvo,  iu.  §§  1353-1366— Pradier-Fod^ 
iii.  §§  1253-1260— Fiore,  ii.  Nos.  1118-1120,  1124— Rivier,  i.  pp.  455- 
457--Ny8,  ii.  pp.  400-402— Satow,  DiphmcUic  Practice,  i.  ^  243-262. 

Dnty  to  §  374.  Eveiy  member  of  the  Family  of  Nations  that 
jS^o^  possesses  the  passive  right  of  legation  is,  imder  oidinaiy 
matio  circumstances,  bound  to  receive  diplomatic  envoys 
accredited  to  itself  from  other  States  for  the  purpose  of 
negotiation.  But  this  duty  extends  neither  to  the 
reception  of  permanent  envoys,  nor  to  the  reception  of 
temporary  envoys  under  all  circumstances. 

(1)  As  regards  permanent  envoys,  it  is  generally 
recognised  that  a  State  is  as  little  bound  to  receive 
them  as  it  is  to  send  them.  In  practice,  however,  every 
full  sovereign  State  which  desires  its  voice  to  be  heard 
among  the  States  receives,  and  sends,  permanent  envoys, 
as  without  such  it  would,  under  present  circumstances, 
be  impossible  for  a  State  to  have  any  influence  what- 
ever in  international  afiEairs.  It  is  for  this  reason  that 
Switzerland,  which  in  former  times  abstained  entirely 
from  sending  permanent  envoys,  has  abandoned  her 
former  practice,  and  nowadays  sends,  and  receiveB, 
several.  The  insignificant  PrincipaUty  of  lichtenstein 
is,  as  far  as  I  know,  the  only  full  sovereign  State  which 
neither  sends  nor  receives  one  single  perman^it  legation. 
But  a  State  may  receive  a  permanent  legation  from 
one  State,  and  refuse  to  do  so  from  another.  Thus, 
the  Protestant  States  never  received  a  permanent  lo- 
tion from  the  Popes,  even  when  the  latter  were  heads 
of  a  State,  and  they  still  observe  this  rule,  although  some 
keep  a  permanent  legation  at  the  Vatican. 
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(2)  As  regards  temporary  envojrs,  it  is  likewise  gene- 
rally recognised  among  those  writers  who  assert  the 
duty  of  a  State  to  receive  temporary  envoys  under 
ordinary  circumstances  that  there  are  exceptions  to 
that  nde.  Thus,  for  example,  a  State  which  knows 
beforehand  the  object  of  a  mission,  and  does  not  wish 
to  negotiate  thereon,  can  refuse  to  receive  the  mission. 
Thus,  further,  a  belligerent  can  refuse^  to  receive  a 
legation  from  the  other  belligerent,  as  war  involves  the 
rupture  of  all  peaceable  relations. 

§  375.  But  the  refusal  to  receive  an  envoy  must  not  Refuftito 
be  confounded  with  the  refusal  to  receive  a  certain  indi-  ^^  ^ 
vidual  as  envoy.  A  State  may  be  ready  to  receive  a  Jj^ 
permanent  or  temporary  envoy,  but  may  object  to  the 
individual  selected  for  that  purpose.  International 
Law  gives  no  right  to  a  State  to  insist  upon  the  recep- 
tion of  an  individual  appointed  by  it  as  diplomatic 
envoy.  Every  State  can  refuse  to  receive  as  envoy  a 
person  objectionable  to  itself.  And  a  State  refusing 
an  individual  envoy  is  neither  compelled  to  specify 
what  kind  of  objection  it  has,  nor  to  justify  its  objec- 
tion. Thus,  for  example,  most  States  refuse  to  receive 
one  of  their  own  subjects  as  an  envoy  from  a  foreign 
State.'  Thus,  again,  the  King  of  Hajiover  refused  in 
1847  to  receive  Count  von  Westphalen  as  minister  from 
Prussia,  because  he  was  of  the  Roman  Catholic  faith. 
Italy  refused  in  1885  to  receive  Mr.  Keiley  as  ambas- 


^  But  this  is  not  generally  reoog- 
maed.  See  Vettel,  iv.  §  67 ;  PhilU- 
more,  ii.  §  138 ;  and  Pradier-Fod^r^, 
ui.  No.  1256. 

'  In  case  a  State  reoeives  one  of 
its  own  subjeote  as  diplomatio  envoy 
of  a  foreign  State,  it  has  to  grant 
him  all  the  privileges  of  such  envoys, 
including  exterritoriality.  Thus  in 
the  ease  of  Mttcartney  v.  CfoHmU, 
(1890)  24  Q.6.D.  368,  it  was  decided 
that  a  British  sobjeot  aocredited  to 
Great  Britain  by  the  Chinese  Govern- 


ment as  a  secretary  to  its  embassy, 
and  reoetved  by  Great  Britain  in  that 
capacity,  without  an  express  condi- 
tion that  he  should  remain  subject 
to  British  jurisdiction,  was  exempt 
from  British  jurisdiction.  See,  how- 
ever, Article  15  of  the  'R^glement 
sur  les  Immunit^s  Diplomatiques,' 
adopted  in  1895  by  the  Institute  of 
International  Law  {Annuaire,  xiv. 
p.  244),  which  denies  to  such  an 
individual  exemption  from  jurisdic- 
tion. See  also  Phillimore,  ii.  §  135, 
Twiss,  i.  I  203,  and  Praag,  No.  70. 
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sador  of  the  United  States  of  America,  because  he  had, 
in  1871,  protested  against  the  annexation  of  the  Papal 
States.  And  when  the  United  States  sent  the  same 
gentleman  as  ambassador  to  Austria,  the  latter  lefused 
him  reception  on  the  ground  that  his  wife  was  said  to  be 
a  Jewess.  Although,  as  is  apparent  from  these  examples, 
no  State  has  a  right  to  insist  upon  the  reception  of  a 
certain  individual  as  envoy,  in  practice  States  are  often 
ofEended  when  reception  is  refused.  Thus,  in  1832 
England  did  not  cancel  for  three  years  the  appoint- 
ment of  Sir  Stratford  Canning  as  ambassador  to  Russia, 
although  the  latter  refused  reception,  and  the  post  was 
practically  vacant.  In  1885,  when,  as  above  mentioned, 
Austria  refused  reception  to  Mr.  Keiley  as  ambassador, 
the  United  States  did  not  appoint  another,  although 
Mr.  Keiley  resigned,  and  the  legation  was  for  sev^ 
years  left  to  the  care  of  a  charg6  d'affaires.^  To  avoid 
such  conflicts,  many  States  adopt  the  good  practice  of 
never  appointing  an  individual  as  envoy  without  having 
ascertained  beforehand  whether  he  would  be  ferwna 
grata.  And  it  is  a  customary  rule  of  International  Law 
that  a  State  which  does  not  object  to  the  appointment 
of  a  certain  individual,  when  its  opinion  has  been  asked 
beforehand,  is  bound  to  receive  suc]i  individual^  The 
acceptance  of  a  proposal  to  appoint  a  certain  individual 
as  envoy  is  called  agreation. ' 
Mode  and  §  376.  In  casc  a  State  does  not  object  to  the  reception 
S'Kpf  of  a  person  as  diplomatic  envoy  accredited  to  itseK,  his 
^o°-  actual  reception  takes  place  as  soon  as  he  has  arrived 
at  the  place  of  his  designation.  But  the  mode  of  recep- 
tion differs  according  to  the  class  to  which  the  envoy 
belongs.    If  he  be  one  of  the  first,  second,  or  third  dass, 

^  See  Moore,  iv.  f  638,  p.  480.  to  an  tndiyidual  to  whom  reoepCiaD 

iw  an  envoy  is  refuted.    I  think  the 
*  The    question    is    of    interest      qaeation  ought  to  be  answwvd  in  the 
whether  the  privileges  due  to  envoys      affirmative ;  see,  howaver.  If  oore»  iv- 
.must  be  granted  on  his  journey  home      S6S6,  p.  668. 


BBCEPnON  OF  DIPLOMATIC  ENVOYS  666 

it  18  the  duty  of  the  head  of  the  State  to  receive  him 
solemnly  in  an  audience  with  all  the  usual  ceremonies. 
For  that  puipose  the  envoy  sends  a  copy  of  his  cieden* 
tials  to  tine  Foreign  Office,  which  arranges  for  him  a 
special  audience  with  the  head  of  the  State,  when  he 
delivers  in  person  his  sealed  credentials.^  If  the  envoy 
be  a  charge  d'afiaires  only,  he  is  received  in  audience 
by  the  Secretary  for  Foreign  AfEairs,  to  whom  he  hands 
his  credentials.  ^  Through  formal  reception  the  envoy 
becomes  officially  recognised,  and  can  officially  com- 
mence to  exercise  his  functions.  But  those  of  his  privi- 
leges (exterritoriality  and  the  like)  which  concern  the 
safety  and  inviolability  of  his  person  must  be  granted 
even  before  his  official  reception,  as  his  character  as 
diplomatic  envoy  is  considered  to  date,  not  from  the 
time  of  his  official  reception,  but  from  the  time  when  his 
credentials  were  handed  to  him  on  leaving  his  home 
State,  his  passports  furnishing  sufficient  proof  of  his 
diplomatic  character. 

§377.  It  must  be  specially  observed  that  all  these 
details  regarding  the  reception  of  diplomatic  envoys  ^o^^' 
accredited  to  a  State  do  not  apply  to  the  reception  of  ^J^T . 
envoys  sent  to  represent  the  several  States  at  a  congress  ferenoes, 
or  conference,  or  at  the  seat  of  the  League  of  Nations,  ^^e^ 
As  such  envoys  are  not  accredited  to  the  State  on  whose  NauoM. 
territory  the  congress  or  conference  takes  place,  or  the 
League  of  Nations  is  established,  that  State  has  no  com- 
petence to  refuse  the  reception  of  the  appointed  envoys, 
and  no  formal  and  official  reception  of  the  latter  by  the 
head  of  the  State  need  take  place.    The  appointing 
States  merely  notify  the  appointment  of  their  envoys 
to  the  Foreign  Office  of  the  State  on  whose  territory  the 
transactions  take  place,  the  envoys  call  upon  the  Foreign 
Secretary  after  their  arrival  to  introduce  themselves, 

^  Dstaib  ooooomiiig  rtoeptioci  of  «&to]w  are  gitreo  by  TwiM,  L  I  2I69  and 
Rivier,  i  p.  467. 
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and  they  are  courteously  received  by  him.  They  do 
not,  however,  hand  to  him  their  full  powers,  but 
reserve  them  for  the  first  meeting  of  the  congress  or 
conference,  where  they  produce  them  to  one  another, 
or  to  the  Secretariat  of  the  League  of  Nations* 


VI 

FUNCTIONS  OF  DIPLOMATIC  ENVOYS 

Bivier,  i.  §  37— Ullnuum,  §  49— Bonfils,  Nob.  681-683— Pradier-Fod^  iil 

§§  1346-1376— Hershey,  No.  260. 

On  Dipio-  §  378.  A  distinction  must  be  made  between  the  func- 
F^Qotioiw  tions  of  permanent  envoys  and  those  of  envoys  for 
^^^  temporary  purposes.  The  functions  of  the  latter,  who 
are  either  envoys  ceremonial  or  envoys  political  only 
temporarily  accredited  for  the  purpose  of  some  definite 
negotiations,  or  as  representatives  at  congresses  and 
conferences,  are  clearly  demonstrated  by  the  veiy 
purpose  of  their  appointment.  But  the  functions  of 
the  permanent  envoys  demand  closer  consideration. 
Their  regular  fimctions  may  be  grouped  together  undet 
the  heads  of  negotiation,^  observation,  and  protection. 
But  besides  these  regular  functions,  a  diplomatic  envoy 
may  be  charged  with  other  and  more  miscellaneons 
functions. 
Negotia-  §  379.  A  permanent  ambassador  or  other  envoy  repre- 
sents his  home  State  in  the  totality  of  its  international 
relations,  not  only  with  the  State  to  which  he  is  accredited 
but  also  with  other  States.  He  is  the  mouthpiece  of 
the  head  of  his  home  State  and  its  Foreign  Secretary, 
as  regards  communications  to  be  made  to  the  State  to 

^  Negotiatiou  is  here  used  in  the  sense  it  oompriaes  only  Bach  inter- 
wider  sense  of  the  term,  oomprising  course  between  State*  as  is  directed 
every  diplomatic  ooromunioation  from  towards  securing  an  tmdantaoding. 
one  State  to  another.    In  its  narrower  See  below,  §  477. 
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which  he  is  aociedited.  He  likewise  receives  commtmi- 
catioDs  from  the  latter,  and  reports  them  to  his  home 
State.  In  this  way,  not  only  are  international  relations 
between  these  two  States  fostered  and  negotiated,  but 
also  such  international  affairs  of  other  States  as  are  of 
general  interest  to  all,  or  a  part  of,  the  members  of  the 
Family  of  Nations  are  discussed.  Owing  to  the  fact 
that  all  the  more  important  Powers  keep  permanent 
legations  accredited  to  one  another,  a  constant  exchange 
of  views  in  regard  to  affairs  international  is  taking  place 
between  them. 

§  380r  But  these  are  not  all  the  functions  of  per-  obMrra. 
manent  diplomatic  envoys.  Their  task  is,  further,  to^^°* 
observe  attentively  every  occurrence  which  might  affect 
the  interest  of  their  home  States,  and  to  report  such 
observations  to  their  Governments.  It  is  through  these 
reports  that  every  member  of  the  Family  of  Nations 
is  kept  well  informed  in  regard  to  the  army  and  navy, 
the  finances,  the  public  opinion,  and  the  commerce  and 
industry  of  foreign  countries.  And  it  must  be  specially 
observed  that  no  State  that  receives  diplomatic  envoys 
has  a  right  to  pirevent  them  from  exercising  their 
function  of  observation. 

§  381'  A  third  task  of  diplomatic  envoys  is  the  pro-  Proteo. 
tection  of  the  persons,  property,  and  interests  of  such 
subjects  of  their  home  States  as  are  within  the  boim- 
daries  of  the  State  to  which  they  are  accredited.  If 
such  subjects  are  wronged  without  being  able  to  find 
redress  in  the  ordinary  way  of  justice,  and  if  they  ask 
help  of  the  diplomatic  envoy  of  their  home  State,  he 
must  be  allowed  to  afford  them  protection.  It  is,  how- 
ever, for  the  Municipal  Law  and  regulations  of  his  home 
State,  and  not  for  International  Law,  to  prescribe  the 
limits  within  which  an  envoy  has  to  afford  protection 
to  his  compatriots. 

§  382."^  Negotiation,  observation,  and  protection  are 
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tasks  commbn  to  all  diplomatic  envoys  of  eveiy  State. 
But  a  State  may  oider  its  pennanent  envoys  to  peif onn 
other  tasks,  such  as  the  registration  of  deaths,  births, 
and  marriages  of  subjects  of  the  home  State,  legalisa- 
tion of  their  signatures,  issue  of  passports  for  them, 
and  the  like.  But  in  doing  this,  a  State  must  be  careful 
not  to  order  its  envoys  to  perform  tasks  which  aie  by 
the  law  of  the  receiving  State  exclusively  reserved  to 
its  own  officials.  Thus,  for  instance,  a  State  whose 
laws  compel  persons  who  intend  matriage  to  conclude  it 
in  the  presence  of  its  registrars,  need  not  allow  a  foreign 
envoy  to  legalise  a  marriage  of  compatriots  before  its 
registration  by  the  official  registrar.  So,  too,  a  State 
need  not  allow  a  foreign  envoy  to  perform  an  act  which 
is  reserved  for  its  jurisdiction,  as,  for  instance,  the 
examination  of  witnesses  on  oath. 

§  383^  But  it  must  be  specially  emphasised  tiist 
envojTs  must  not  interfere  with  the  internal  poUiacal 
life  of  the  State  to  which  they  are  accredited.  It  cer- 
tainly belongs  to  their  functions  to  watch  pofitical 
events  and  poHtical  parties  with  a  vigilant  eye,  and  to 
report  their  observations  to  their  home  States.  But 
they  have  no  right  whatever  to  take  part  in  that  poli- 
tical life,  to  encourage  one  political  party,  or  to  tJireaten 
another.  If  they  do  so,  they  abuse  their  position.  And 
it  matters  not  whether  an  envoy  acts  thus  on  his  own 
account,  or  on  instructions  from  his  home  State.  No 
strong  self-respecting  State  will  allow  a  foreign  envoy 
to  exercise  such  interference,  but  will  either  request  his 
home  State  to  recall  him  and  appoint  another  individual 
in  his  place,  or,  in  case  his  interference  is  very  flagrant, 
hand  him  his  passports  and  therewith  dismiss  him. 
History  records  many  instances  of  this  kind,^  althoo^ 


>  See  Hall  (§  98**),  Taylor  (§  322), 
and  Moore  (iv.  §  640),  who  difionas  a 
number  of  caaea,  especially  that  of 
Lord  SaekviUe,  who   reoeived   hia 


paBsporta  in  1888  from  the  United 
States  of  America  for  aa  aUe^ed 
interferenoe  in  the  pw'dentitl 
election. 
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in  many  cases  it  is  doubtful  whether  the  envoy  con- 
cerned really  abused  his  office  for  the  purpose  of  inter- 
fering mih  internal  politics. 


VII 
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§  384.  Diplomatic  envoys  are  just  as  little  subjects  Dipio- 
of  International  Law  as  are  heads  of  States ;  and  the  ^^ 
arguments  used  regarding  the  position  of  such  heads  ^  ^^^^  ^ 
must  also  be  applied  to  the  position  of  diplomatic  envoys,  national 
This  position  is  given  to  them  by  International  Law,  not  ^^' 
as  individuals,  but  as  representative  agents  of  their 
States.    It  is  derived,  not  from  personal  rights,  but  from 
rights  and  duties  of  their  home  States  and  the  receiving 
States.    All  the  privileges  which,  according  to  Inter- 
national Law,  are  possessed  by  diplomatic  envoys  are 
not  rights  given  to  them  by  International  Law,  but 
rights  given  by  the  Mimicipal  Law  of  the  receiving  States 
in  compliance  with  an  international  right  belonging  to 
their  home  States.    For  International  Law  gives  a  right 
to  every  State  to  demand  for  its  diplomatic  envoys  cer- 
tain privil^es  from  the  Municipal  Law  of  a  foreign  State. 
Thus,  a  diplomatic  envoy  is  not  a  subject,  but  an  object 
of  International  Law,  and  is,  in  this  regard,  Uke  any 
other  individual. 

§  385.  Privileges  due  to  diplomatic  envoys,   apart  PriTiiege* 
from  ceremonial  honours,  have  reference  to  their  in-  i^pi^ 
violabihty  and  to  their  so-called  exterritoriality.    The  |^^^ 
reasons  why  these  privileges  must  be  granted  are  that 
diplomatic  envoys  are  representatives  of  States  and  of 
their  dignity,^  and,  further,  that  they  could  not  exercise 
their    functions   perfectly   unless    they  enjoyed  such 

^  See  ftbove,  {344.  *  See  ftbove,  §  181. 
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privileges.  For  it  is  obvious  that,  were  they  liable  to 
ordinary  legal  and  political  interference  like  other 
individuals,  and  thus  more  or  less  dependent  on  the  good- 
will of  the  Government,  they  might  be  influenced  by 
personal  considerations  of  safety  and  comfort  to  a  degree 
which  would  materially  hamper  them  in  the  exercise 
of  their  functions.  It  is  equally  clear  that  if  their  full 
and  free  intercourse  with  their  home  States  througli 
letters,  telegrams,  and  couriers  were  Uable  to  interfer- 
ence, the  objects  of  their  mission  could  not  be  fulfilled. 
In  this  case  it  would  be  impossible  for  them  to  send 
independent  and  secret  reports  to,  or  receive  similar 
instructions  from,  their  home  States.  From  the  con- 
sideration of  these,  and  various  cognate  reasons,  their 
privileges  seem  to  be  inseparable  attributes  of  the 
very  existence  of  diplomatic  envoys.^ 


VIII 

INVIOLABILITY  OP  DIPLOMATIC  ENVOYS 

Grotius,  ii.  o.  18,  §  4— Vattel,  iv.  §§  80-107— Hall,  §§  60,  98*— PiiUlimore, 
ii.  §§  154-175— Twiss,  i.  §§  216-217— Moore,  W.  ^  657-65»— Henhey. 
Nob.  271-274— Ullmann,  §  50— Geffoken  in  IToUzendorf,  iii.  pp.  048-633 
— Rivier,  i.  §  38— Nys,  ii.  pp.  425-428— Bonfils,  Noe.  084-699— Pradier- 
Pod6r6,  iii.  §§  1382-1393— M^gnliac,  ii.  pp.  204-273— Fioro,  ii.  Noa 
1127-1143— Oalvo,  iii.  §§  1480-1498— Martens,  ii.  §  ll-^Croosst,  2k 
VlntMabUM  .  ,  ,  dea  AgenU  dvpUmatiquu  (1875)— Praag,  No.  205- 
Satow,  DipUmaiic  Practice,  i.  §§  279-811. 

proteo-        §  386.  Diplomatic  envoys  are  just  as  sacrosanct  as 
to^Dipb-  heads  of  States.    They  must,  therefore,  be  afforded 
Envoys,    special  protection  as  regards  the  safety  of  their  persons, 
and  be  exempted  from  every  kind  of  criminal  juris- 
diction by  the  receiving  States.    The  protection  due 
to  diplomatic  envoys  must  find  its  espression,  not 

^  The  Institute  of  International  diplomatio  envoys,  uid  drafted  » 
Law,  at  its  meeting^at  Cambridge  body  of  seventeen  roles  in  regard 
in  1895,Ldiflcus8ed  the  privileges  of       thereto;  see  ilfm«a«re,  xiv.  p.  240. 
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only  in  the  neceesaiy  police  meaBUies  for  the  preven- 
tion of  ofiences,  but  also  in  specially  severe  punish- 
ments for  offenders.  Thus,  according  to  English 
Criminal  Law,^  every  one  is  guilty  of  a  misdemeanour 
who,  by  force  or  personal  restraint,  violates  any 
privilege  conferred  upon  the  diplomatic  representatives 
of  foreign  countries,  or  who  sets  '  forth  or  prosecutes 
or  executes  any  writ  or  process  whereby  the  person  of 
any  diplomatic  representative  of  a  foreign  country, 
or  the  person  of  a  servant  of  any  such  representative, 
is  arrested  or  imprisoned.  The  protection  of  diplo- 
matic envoys  is  not  restricted  to  their  own  person, 
but  must  be  extended  to  the  members  of  their  family 
and  suite,  to  their  official  residence,  their  furniture, 
carril^es,  papers,  and  likewise  to  their  intercourse  with 
their  home  States  by  letters,  telegrams,  and  special 
messengers.  Even  after  a  diplomatic  mission  has  come  / 
to  an  end,  the  archives  of  an  embassy  must  not  be 
touched,  provided  they  have  been  put  under  seal  and 
confided  to  the  protection  of  another  envoy.' 

§  387.  As  regards  the  exemption  of  diplomatic  envoys  Exemp- 
from  criminal  jurisdiction,  the  theory  and  practice  of  ^^^ 
International  Law  agree  nowadays  *  that  the  receiving  ^^***^ 
States  have  no  right,  under  any  circumstances  whatever, 
to  prosecute  and  punish  diplomatic  envoys.    But  among 
writers  on  International  Law  the  question  is  not  settled 
whether  the  commands  and  injunctions  of  the  laws  of 
the  receiving  States  concern  diplomatic  envoys  at  all, 
so  that  they  must  comply  with  them,  although  it  is 
admitted  that  they  can  never  be  prosecuted  and  punished 

'  See  Stephen's  Digui,  Artloles       of  the  existing  law  in  England,  and 
96-97.  not  as  oreating  new  law. 

-  *♦  \J^ir^J^',Su^^\r.  J^  '  S«e  •bore,  I  106  (om.  of  Ucn- 

statate,  which  was  passea  m  1708       #«.«,.-„.'\  .«^  iLi^«»  s>tii 

in      olwisequenoe     of     thT   Russian  ^"^•'**>'  ^  ^^^^'  « *"• 

ambwMMdor  in  London  having  been  *  In  former  times  there  was  no 

arrested  for  a  debt  of  £900,  has  unanimity  amongst  pubiioists.    See 

always  been  oonaideredasdeolaratoK7  PhiUimore,  ii.  S  156. 

VOL.  I.  2n 
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for  any  breach.^  This  question  ought  to  be  decided  in 
the  negative,  for  a  diplomatic  envoy  must  in  no  lespect 
be  considered  to  be  under  the  legal  authority  of  the 
receiving  State.  But  this  does  not  mean  that  a  diplo- 
matic envoy  must  have  a  right  to  do  what  he  likes. 
The  presupposition  of  the  privileges  he  enjoys  is  that 
he  acts  and  behaves  in  such  a  manner  as  harmonises 
with  the  internal  order  of  the  receiving  State.  He  is 
therefore  expected  voluntarily  to  comply  with  all  such 
commands  and  injunctions  of  the  Municipal  Law  as 
do  not  restrict  him  in  the  elective  exercise  of  his  func- 
tions. In  case  he  acts  and  behaves  otherwise,  and 
disturbs  the  internal  order  of  the  State,  the  latter  will 
certainly  request  his  recall,  or  send  him  back  at  once. 

History  records  many  cases  of  diplomatic  ^ivoys  who 
have  conspired  against  the  receiving  States,  but  have 
nevertheless  not  been  prosecuted.  Thus,  in  1584,  the 
Spanish  ambassador  in  England,  Mendoza,  plotted  to 
depose  Queen  Elizabeth ;  he  was  ordered  to  leave  the 
country.  In  1587  the  French  ambassador  in  Vingiand, 
L'Aubespine,  conspired  against  the  life  of  Queen  Eliza- 
beth ;  he  was  simply  warned  not  to  commit  a  similar 
act  again.  In  1654  the  French  ambassador  in  l^tigUTd, 
De  Bass,  conspired  against  the  life  of  Cromwell ;  he  was 
ordered  to  leave  the  country  within  twenty-four  hours.' 
Limito-  §  388.  As  diplomatic  envoys  are  sacrosanct,  the  prin- 
in^^oia-  ciple  of  their  inviolability  is  generally  recognised.  But 
biiity.  there  is  one  exception.  For  if  a  diplomatic  ravoy 
commits  an  act  of  violence  which  disturbs  tiie  internal 
order  of  the  receiving  State  in  such  a  manner  as  makes 
it  necessary  to  put  him  under  restraint  for  the  purpose 
of  preventing  similar  acts,  or  if  he  conspires  against 
the  receiving  State  and  the  conspiracy  can  be  made 

^  The   point   is    thorougkly  dis-      liUU  (1896),  pp.  71-8a 
ouBsed   by   Beling,   Die  iirt^recht-  *  TkMe  mod  other  oMei  an  di«- 

liche    BedetUung    der  MUerritona-      onaeed  tgr  FhiUiaore,  iL  H  idO-166. 
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futile  only  by  putting  him  under  reBtraint,  he  may  be 
arrested  for  the  time  being,  although  he  must  in  due 
time  be  safely  sent  home.  Thus  in  1717  the  Swedish 
ambassador,  GyUenburg,  in  London,  who  was  an  accom- 
plice in  a  plot  against  King  George  i.,  was  arrested, 
and  his  papers  were  searched.  In  1718  the  Spanish 
ambassador  in  France,  Prince  Gellamare,  was  placed  in 
custody,  because  he  oi^anised  a  conspiracy  against  the 
French  Government.^  It  must  be  emphasised  that  a 
diplomatic  envoy  cannot  complain  if  he  is  injured  in 
consequence  of  his  own  unjustifiable  behaviour,  as 
for  instance  in  attacking  an  individual  who  in  self- 
defence  retaliates,  or  in  unreasonably  or  wilfully  placing 
himself  in  dangerous  or  awkward  positions,  such  as  in 
a  disorderly  crowd.^ 

IX 

EXTEABrrOBIAIJTY  OF  DIPLOMATIC  SNVOYS 

Grotiiis,  ii.  o.  18,  S9  9  and  10— VsUel,  iv.  M  80-119— HaU,  M  50,  52,  58— 
WestUke,  I  pp.  273-28^— Phillimore,  ii.  |§  176-210-Tft7lor,  H  299-315 
— Twifls,  I  H  217-221— Moore,  ii.  §S  291-304,  and  iv.  8§  660-6e9— Henhey, 
Nos.  270  and  275-280— UUmann,  fi  60— Oeffoken  in  ffoUiendorf^  iii. 
pp.  654-659— Nys,  u.  pp.  406-433— Rivier,  i.  §  38— Bonfila,  Not.  700- 
721— Pradier-Fod^r^  iii.  §§  1396- 1495— M^rignhao,  ii.  pp.  249-294— 
Fiore,  ii.  Nos.  1 146-1 163-<^lvo,  iii.  9§  1499-1531— Martena,  ii.  H  12- 
14— Gottaohalok,  Die  ExUrrUorialitiU  der  Oesemiien  (1878)— Hayking, 
L^SxterriianaliU  (1889)— Odier,  De$  PriviUges  €t  ImmwiiUB  d-  Agenf 
dipiamatiques  (1890)— Veroamer,  Iks  Franchiaes  diplomatiquu  el  ep^ciale- 
maU  de  V SxterrUorialiU  (1891)— Droin,  UlhitenitonaLiU  dee  AgtmU 
dipicmatiquee  (1895)— Mirre,  Die  8UUung  der  vMerreehtliehen  LitenUur 
t!ur  Lehre  von  den  eogenatmUn  Nebenreehten  der  geeandeche^iehen 
FtMkUonSre  (1904) — Ozanam,  UlmmmiiU  civile  de  Jmiedidion  dee  AgttUe 
dipUmiUiquee  (1912)— Praag,  Nob.  49-68,  168,  and  208-226-8atow, 
DiphmaUe  Practice,  i.  S§  312-347. 

§  389!  The  exterritoriality  which  must  be  granted 
to  diplomatic  envoys  by  the  Municipal  Laws  of  all  the 

^  Details  regardixig  these  oases  are  ing  diplomatic  immunities  adopted 

given  by  Phillimore,  ii.  §S  166  and  by  the  Institute  of  International  Law 

170.  at  its  meeting  at  Oambridge  in  1895 

*  See  Artiole  6  of  the  rules  regard-  {Anwuaire^  ziv.  p.  241). 
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RM0on    membeis  of  the  Family  of  Nations  is  not,  as  in  the 
Sot^°    ^^^  ^f  sovereign  heads  of  States,  based  on  the  principle 
Chwacter  p^f  ^^  ^fem  WM  hobet  imperiumy  but  on  the  necessity 
ritoriai-    that  envoys  must,  for  the  purpose  of  fulfilling  their 
**^'         duties,  be  independent  of  the  jurisdiction,  the  control, 
and  the  like,  of  the  receiving  States.    Ezterritoriahty, 
in  this  as  in  every  other  case,  is  a  fiction/  only,  for 
diplomatic   envojrs  are   in    reaUty  not  without,   but 
within,  the  territories  of  the  receiving  States.    The 
term     '  ErterritoriaUty  ^     is     nevertheless     valuable, 
because  it  demonstrates  clearly  the  fact  that  envoys 
must,  in  most  respects,   be  treated  as   though  they 
were  not  within  the  territory  of  the  receiving  States.^ 
The  so-called  exterritoriality  of  envoys  takes  practical 
form  in  a  body  of  privileges  which  must  be  severally 
discussed. 
Immunity     §  39C(.  The  first  of  these  privileges  is  immunity  of 
oiie?^™    domicile,  the  so-called  Franchise  de  VhStd.    The  present 
immunity  of  domicile  has  developed  from  the  former 
condition  of  things,  when  the  oflBlcial  residences  of  envop 
were  in  every  respect  considered  to  be  outside  the  terri- 
tory of  the  receiving  States,  and  when  this  exterri- 
toriality was,  in  many  cases,  even  extended  to  the  whole 
quarter  of  the  town  in  which  such  a  residence  was 
situated.    One  used  then  to  speak  of  the  Franchise  du 
quartier  or  the  JiJts  qvurtenorum.    And  an  inference 
from  this  Franchise  du  quartier  was  the  so-caUed  right 
of  asylum,  envoys  claiming  the. right  to  grant  asylum, 
within  the  boundaries  of  their  residential  quarters,  to 
every  individual  who  took  refuge  there.^    But  already 

^  See  Praag,  Nos.  40-54.  States  in  former  centuries,  it  is  of 

=  With    a    few    exocptions    (see       ^"^'^^  ^  ^P^    ^\5'?^'?  ^ 
Droin,  VJBkUerritarialiUdee  AgenU       «ot  consider  it  postalatod  by  Inter- 

diphmatiques    (1896),    pp.     32-43),  S'Sj^^S  ^Ts    /s^   '^^^jl^' 

all  publicists  accept  the  term  and  J^*^^  ^"- A  ^  •'  §  8) :     Ex  oonoett 

the  fiction  of  exterritoriaUty.  lone  pendet  ejus  spud  quern  apt. 

"^  Istud  emm  juris  gentium  non  esL 

*  Although  this  right  of  asylum  See    also    Bynkerahoek,    2k  Foro 

was    certainly    reoognised   by   the  Legatorum,  o.  21. 
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in  the  seventeenth  century  most  States  opposed  this 
Franchise  du  quartiefj  and  it  totally  disappeared  in  the 
eighteenth  century,  leaving  behind,  however,  the  claim 
of  envoys  to  grant  asylum  within  their  official  resi- 
dences. Thus,  when  in  1726  the  Duke  of  Ripperda,  first 
minister  to  PhiUp  v.  of  Spain,  who  was  accused  of  high 
treason  and  had  taken  refuge  in  the  residence  of  the 
English  ambassador  in  Madrid,  was  forcibly  arrested 
there  by  order  of  the  Spanish  Government,  the  British 
Gk>vemment  complained  of  this  act  as  a  violation  of 
International  Law.^  Twenty-one  years  later,  in  1747, 
a  similar  case  occurred  in  Sweden.  A  merchant  named 
Springer  was  accused  of  high  treason,  and  took  refuge 
in  the  house  of  the  English  ambassador  at  Stockholm. 
On  the  refusal  of  the  English  envoy  to  surrender  Springer, 
the  Swedish  Government  surrounded  the  embassy  with 
troops,  and  ordered  the  carriage  of  the  envoy,  when 
leaving  the  embassy,  to  be  followed  by  mounted  soldiers. 
At  last  Springer  was  handed  over  to  the  Swedish  Govern- 
ment under  protest,  but  England  complained  and  re- 
called her  ambassador,  as  Sweden  refused  to  make 
the  required  reparation.'  As  these  two  examples 
show,  the  right  of  asylum,  although  claimed  and 
often  conceded,  was  nevertheless  not  universally  re- 
cognised. During  the  nineteenth  century  all  remains 
of  it  vanished,  and  when  in  1867  the  French  envoy  in 
Lima  claimed  it,  the  Peruvian  Government  refused  to 
concede  it.* 


*  See  MartenB,  Cautu  edWyres, 
i.  p.  178. 

*  See  MarteiiB,  Gatues  ciUbru, 
ii.  p.  52. 

'  The  South  American  States, 
Peru  excepted,  still  grant  to  foreign 
envoys  the  right  to  afford  asylum  to 
potitioal  refugees  in  time  of  rcTolu- 
tion.  It  is,  however,  acknowledged 
that  this  right  is  not  based  upon  a 
rule  of  International  Law,  but  merely 
upon  UkoI  usage.    See  Hall,  f  02; 


Westlake,  i.  p.  282;  Moore,  ii. 
291-304;  Qilbert  in  ^./.,  iii.  (1909), 
pp.  562-595;  Robin  in  R,Q„  xv. 
(1908),  pp.  461-508;  Soelle  in  R.O., 
xix.  (1912),  pp.  623-634;  Moore, 
Atylum  trt  Legat\on9  and  ConsttkUe*, 
and  in  VetteU  (1892)  (a  reprint  from 
the  Political  Science  Quarterly,  voL 
vii.);  Tobar  y  Borgono,  L*  A  tile 
inUmt  devant  le  Droit  iniematumcU 
(1912).  That  in  practice  in  times 
of  revolution  and  of  perseoution  of 
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Nowadays  the  official  residences  of  envoys  axe,  in  a 
sense  and  in  some  respects  only,  considered  as  though  they 
were  outside  the  territory  of  the  receiving  States.  For 
the  immunity  of  domicile  granted  to  diplomatic  envoys 
comprises  the  inaccessibility  of  these  residences  to 
officers  of  justice,  police,  or  revenue,  and  the  like,  of 
the  receiving  States  without  the  special  consent  of  the 
respective  envoys.^  Therefore,  no  act  of  jurisdiction  or 
administration  of  the  receiving  Governments  can  take 
place  within  these  residences,  except  by  special  permis- 
sion of  the  envoys.  And  the  stables  and  carriages  of 
envoys  are  considered  to  be  parts  of  their  residences. 
.  But  such  immunity  of  domicile  is  granted  only  in  so  far 
as  it  is  necessary  for  the  independence  and  inviolability 
of  envo3^,  and  the  inviolabihty  of  their  official  docu- 
ments and  archives.  If  an  envoy  abuses  this  immunity, 
the  receiving  Government  need  not  bear  it  passively. 
There  is,  therefore,  no  obligation  on  the  poxt  of  the 
receiving  State  to  grant  an  envoy  the  right  of  affording 
asylum  to  criminals,  or  to  other  individuals  not  belong- 
ing to  his  suite.  Of  course,  an  envoy  need  not  deny 
entrance  to  criminals  who  want  to  take  refuge  in  the 
embassy.  But  he  must  surrender  them  to  the  prosecut- 
ing Government  at  its  request,  and  if  he  refuses,  any 
measures  may  be  taken  to  induce  him  to  do  so,  apart 
from  such  as  would  involve  an  attack  on  his  person. 
Thus,  the  embassy  may  be  surrounded  by  soldiers,  and 


oertain  olAsaes  of  the  population 
asylum  is  oooasionally  granted  to 
refugees,  and  respected  by  the  local 
authorities,  there  is  no  doubt ;  but 
this  oooasional  praotioe  does  not 
shake  the  validity  of  the  general  rule 
of  International  Law,  aooording  to 
which  there  is  no  obligation  on  the 
part  of  the  receiving  State  to  grant  to 
envoys  the  right  of  affording  asylum 
to  individuals  not  belonging  to  their 
suites.  See,  however,  Moore,  ii. 
§293. 

^  Can  the  official  residence  of  an 


envoy,  if  the  property  of  his  hone 
State,  be  oonnsoated  after  his  de* 
parture  by  the  State  on  the  territory 
of  which  it  is  situated  as  a  raessnie 
of  reprisals?  During  the  World  War, 
on  August  25,  1910,  the  Italian 
(Government  confiscated  the  Pislaii 
de  Venice  in  Rome,  which  was  the 
seat  of  the  Austrian  Legation  at  the 
Holy  See,  as  a  measure  of  repriBsls 
against  the  bombardment  of  Venice 
by  Austrian  airoraft.  See  Scelle  in 
B.O.,  xxiv.  (1917),  pp.  244-2S5,  and 
below,  voL  ii.  §  247. 
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eventoally  the  oiiminal  may  even  forcibly  be  taken  out 
of  the  embassy.  But  such  measures  of  force  are  justi- 
fiable only  if  the  case  is  an  urgent  one,  and  after  the 
envoy  has  in  vain  been  required  to  surrender  the 
crimhiaL  Further,  if  a  crime  is  committed  inside  the 
house  of  an  envoy  by  an  individual  who  does  not  enjoy 
personally  the  privil^^  of  exterritoriality,  the  criminal 
must  be  surrendered  to  the  local  Government.  The 
case  of  Nikitschenkow,  which  occurred  in  Paris  in  1867, 
is  an  instance  thereof.  Nikitschenkow,  a  Russian 
subject  not  belonging  to  the  Russian  legation,  made  an 
attempt  on,  and  wounded,  a  member  of  that  legation 
within  the  precincts  of  the  embassy.  The  French  police 
were  called  in,  and  arrested  the  criminal.  The  Russian 
Government  required  his  extradition,  maintaining  that, 
as  the  crime  was  conmiitted  inside  the  Russian  embassy, 
it  fell  exclusively  under  Russian  jurisdiction ;  but  the 
French  Government  refused  extradition,  and  Russia 
dropped  her  claim. 

A^ain,  an  envoy  has  no  right  to  seize  a  subject  of  his 
home  State  who  is  within  the  boundaries  of  the  receiv- 
ing State,  and  keep  him  under  arrest  inside  the  embassy 
with  the  intention  of  bringing  him  away  into  the  power 
of  his  home  State.  An  instance  thereof  is  the  case  of 
the  Chinaman,  Sun  Tat  Sen,  which  occurred  in  London 
in  1896.  He  was  a  political  refugee  from  China,  living 
in  London,  and  was  induced  to  enter  the  house  of  the 
Chinese  legation  and  kept  under  arrest  there  in  order 
to  be  conveyed  forcibly  to  China.  The  Chinese  envoy 
contended  that,  as  the  house  of  the  legation  was  Chinese 
territory,  the  English  (rovemment  had  no  right  to  inter- 
fere. But  the  latter  did  interfere,  and  Sun  Yat  Sen 
was  released  after  several  days. 

In  contrast  to  this  case  may  be  mentioned  that  of 
ELalkstein  which  occurred  on  the  Continent  in  1670. 
Colonel  von  E^lkstein,  a  Prussian  subject,  had  fled  to 
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Poland  for  political  reasoss,  since  he  was  accused  of 
high  treason  against  the  Prussian  (royenmient.  Now 
Frederic  William,  the  great  Elector  of  Brandenburg, 
ordered  his  diplomatic  envoy  at  Warsaw,  the  capital 
of  Poland,  to  obtain  possession  of  the  person  of  Ealk- 
stein.  On  November  28,  1670,  this  order  was  carried 
out.  E^alkstein  was  secretly  seized,  and,  wrapped  up 
in  a  carpet,  was  carried  across  the  frontier.  He  was 
afterwards  executed  at  Memel. 
Bxemp-  ^  391.  The  second  privilege  of  envoys  in  reference 
Crimi!^  to  their  exterritoriality  is  their  exemption  from  criminal 
j^^}  and  civil  jurisdiction.  As  their  exemption  from  criminal 
tion.  jurisdiction  is  also  a  consequence  of  their  inviolability, 
it  has  already  been  discussed,^  and  we  have  here  only 
to  deal  with  their  exemption  from  civil  ^  jurisdiction. 
No  civil  action  of  any  kind  as  regards  debts  and  the 
like  can  be  brought  against  them  in  the  civil  courts  of 
the  receiving  States.  They  cannot  be  arrested  for  debtB, 
nor  can  their  furniture,  their  carriages,  their  horses,  and 
the  like,  be  seized  for  debts.  They  cannot  be  pre- 
vented from  leaving  the  country  for  not  having  paid 
their  debts,  nor  can  their  passports  be  refused  to 
them  on  this  account.  Thus,  when  in  1772  the  French 
Government  refused  passports  to  Baron  de  Wrech, 
the  'envoy  of  the  Landgrave  of  Hesse-Cassel  at  Paris, 
for  not  having  paid  his  debts,  all  the  other  envoys  in 
Paris  complained  of  this  act  of  the  French  Govern- 
ment as  a  violation  of  International  Law.^  But  the 
rule  that  an  envoy  is  exempt  from  civil  jurisdiction 
has  certain  exceptions.  If  an  envoy  enters  an  appear- 
ance to  an  action  against  himself,  or  if  he  himself  brings 
an  action  under  the  jurisdiction  of  the  receiving  State, 
the  courts  of  the  latter  in  such  cases  have  civil  juris- 

*  See  above,  §§  387-388.  '  See  Martens,  OottfM  eMres^  ii. 

'  See  Ozanam,  op.   eU.,  pp.  110-       p.  282. 
188. 
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diction  over  him.  And  the  same  is  valid  as  regards 
real  property  held  within  the  bomidaries  of  the  receiv- 
ing State  by  an  envoy,  not  in  his  official  character, 
but  as  a  private  individual,  and  as  regards  mercantile  ^ 
ventures  in  which  he  might  engage  on  the  territory  of 
the  receiving  State.  But  although  in  these  cases  the 
local  courts  may  exercise  jurisdiction  over  him,  their 
judgments  cannot  be  enforced  if  he  refuses  to  comply 
with  them,  because  no  force  can  be  applied  against  an 
envoy.* 

§^3d2.  The  third  privil^^  of  envoys  in  reference  to  Szemp- 
their  eiterritorkUty  is  exemption  from  subpoena  as  tl^ 
witnesses.  No  envoy  can  be  obliged,  or  even  required,  "  ^*** 
to  appear  as  a  witness  in  a  civil  or  criminal  or  adminis- 
trative court,  nor  is  an  envoy  obliged  to  give  evidence 
before  a  commissioner  sent  to  his  house.  A  remark- 
able case  of  this  kind  is  that  of  the  Dutch  envoy,  Dubois, 
in  Washington,  which  happened  in  1866.  A  case  of 
homicide  occurred  in  the  presence  of-M.  Dubois,  and 
as  his  evidence  was  absolutely  necessary  for  the  trial, 
the  Foreign  Secretary  of  the  United  States  asked  Dubois 
to  appear  before  the  court  as  a  witness,  recognising  the 
fact  that  Dubois  had  no  duty  to  do  so.  When  Dubois, 
on  the  advice  of  all  the  other  diplomatic  envoys  in 
Washington,  refused  to  comply  with  this  desire,  the 
United  States  brought  the  matter  before  the  Dutch 
Government.  The  latter  approved  of  Dubois'  refusal, 
but  authorised  him  to  give  evidence  under  oath  before 
the  American  Foreign  Secretary.  As,  however,  such 
evidence  would  have  had  no  value  at  all  according  to  the 


^  The  Btatute  o£  7  Anne,  o.  12,  on 
which  the  exemption  of  diplomatic 
envoys  from  English  jnriadiction  ia 
baaed,  does  not  exclude  such  envoy 
Afl  embarks  on  mercantile  ventures 
from  the  benefit  of  the  Act,  and 
the  practice  of  the  English  courts 
giants,  therefore,  to  foreign  envoys 
even  in  snoh  oasee  exemption  f  itm 


local  jurisdiction ;  see  the  case  of 
MctgdaUna  8Uam  Navigaticn  Co,  v. 
Martin,  (1859)  2  £.  and  £.  94,  over- 
ruling the  case  of  TVi^or  ▼.  But, 
(1854)  14  C.B.  487.  See  also  West- 
lake,  i.  277,  and  Praag,  Kos.  85-87. 
'  See  In  re  Franeueo  Swxrez, 
Suarez  v.  Suaret,  [1917]  2  Ch.  131 ; 
[1918]  1  Gh.  178. 
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local  law,  Dubois'  evidence  was  not  taken,  and  the 
Qovenunent  of  the  United  States  asked  the  Dutch 
Government  to  recall  him.^  . 

Although  an  envoy  cannot  be  compelled  to  give  evi- 
dence, if  he  chooses  for  himself  to  appear  as  a  witness, 
the  courts  can  make  use  of  his  evidence.  Thus  in  1881, 
at  the  trial  of  Guiteau  for  the  murder  of  President 
Garfield,  the  Venezuelan  envoy,  Sefior  Oomancho,  who 
was  present  when  the  crime  was  committed,  appeared 
as  a  witness  for  the  prosecution,  the  Venezuelan  Govern- 
ment having  authorised  him  to  do  sa^ 
E4emp-  -  §  393.  The  fourth  privilege  of  envoys  in  reference  to 
PoUoe.  their  exterritoriahty  is  exemption  from  the  pofice  of 
the  receiving  States.  Orders  and  r^ulations  of  tho. 
poUce  do  not  in  any  way  bind  them.  On  the  other  hand  .^ 
this  exemption  from  police  does  not  carry  with  it  any 
privilege  for  an  envoy  to  do  what  he  Ukes  as  r^aids 
matters  which  are  regulated  by  the  police.  Althou^ 
such  regulations  can  in  no  way  bind  him,  an  envoy  enjoya 
,  the  privilege  of  exemption  from  police  under  the  pre- 
supposition that  he  acts  and  behaves  in  such  a  manner 
as  harmonises  with  the  internal  order  of  the  receiving 
State.  He  is,  therefore,  expected  to  comply  voluntarily 
with  all  such  commands  and  injunctions  of  the  loca] 
police  as,  on  the  one  hand,  do  not  restrict  him  in  the 
effective  exercise  of  his  duties,  and,  on  the  other  hand» 
are  of  importance  for  the  genersd  order  and  safety  of 
the  community.  Of  course,  he  cannot  be  punished  if 
he  acts  otherwise,  but  the  receiving  Government  may 
request  his  recall,  or  even  be  justified  in  taking  other 
measures  of  such  a  kind  as  do  not  injure  his  inviolability. 
Thus,  for  instance,  if,  in  time  of  plague,  an  envoy  were 
not  voluntarily  to  comply  with  important  sanitary 
arrangements  made  by  the  local  police,  and  if  there  were 

1  See  Wharton,  i.  §  d8 ;  Moore,  iv.  §  662;  and  CSalvo,  iii.  §  15201 
'  See  Moore,  iv.  §  662. 
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great  danger  in  delay,  a  case  of  necessity  would  be 
created,  and  tbe  receiying  Government  would  be  justified 
in  tbe  exercise  of  reasonable  pressure  upon  the  envoy. 

§394.  The  fifth  privilege  of  envoys  in  reference  toEzemp- 
their  exterritoriaUty  is  exemption  from  taxes  and  the  T^e/a^ 
like.  As  an  envoy,  through  his  exterritoriaUty,  is  con-  *^  "^•• 
sidered  not  to  be  subject  to  the  territorial  supremacy  of 
the  receiving  State,  he  must  be  exempt  from  all  direct 
personal  taxation,  and,  therefore,  need  not  pay  either 
income-tax  or  other  direct  taxes.  As  regards  rates,  it 
is  necessary  to  draw  a  distinction.  Payment  of  rates 
imposed  for  local  objects  from  which  an  envoy  himself 
derives  benefit,  such  as  sewerage,  hghting,  water,  night- 
watch,  and  the  like,  can  be  required  of  the  envoy, 
although  often  ^  this  is  not  done.  Other  rates,  however, 
Buch  as  poor-rates  and  the  like,  he  cannot  be  requested 
to  pay.  As  regards  customs  duties.  International  Law 
does  not  claim  the  exemption  of  envoys  therefrom.  In 
practice,  and  by  courtesy,  however,  the  Municipal  Laws 
of  many  States  allow  diplomatic  envoys,  within  certain 
limits,  to  receive  free  of  duty  goods  intended  for  their 
own  private  use.  If  the  house  of  an  envoy  is  the  pro- 
perty of  his  home  State,  or  his  own  property,  the  house 
need  not  be  exempt  from  property  tax,  although  it  is 
often  so  by  the  courtesy  of  the  receiving  State.  Such 
property  tax  is  not  a  personal  and  direct,  but  an  in- 
direct tax. 

§  395.  A  sixth  privilege  of  envoys  in  reference  to  Right  of 
t^eir  exterritoriality  is  the  so-called  Right  of  Chapel      ^' 
{droit  de  cha^peUe  or  droit  du  cuUe).    This  is  the  privi- 
lege of  having  a  private  chapel  for  the  practice  of  his 
own  reUgion,  which  must  be  granted  to  an  envoy  by 
the  Municipal  Law  of  the  receiving  State.    A  privilege 

^  Ab,   for   instance,    in    England  Parkimon y.  Potter,  {lSS5)lfi  Q.B.J), 

where  the  payment  of  looal  rates  152,  and  Afocor^ney  v.  6^(hW<,(  1890) 

cannot  be  enforced  by  suit  or  distress  24  Q-B.D.  368.     See  also  Westlake, 

against  a  member  of  a  legation ;  see  i.  p.  27ft 
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of  great  worth  in  former  times,  when  freedom  of  reli- 
gious worship  was  unknown  in  most  States,  it  has  at 
present  a  historical  value  only.  But  it  has  not  dis- 
appeared, and  might  become  again  of  practical  import- 
ance in  case  a  State  should  in  the  future  give  way  to 
reactionary  intolerance.  It  must,  however,  be  emphasised 
that  the  right  of  chapel  need  only  comprise  the  privi- 
lege of  reUgious  worship  in  a  private  chapel  inside  the 
official  residence  of  the  envoy.  No  right  of  having  and 
tolling  bells  need  be  granted.  The  privilege  includes 
the  office  of  a  chaplain,  who  must  be  allowed  to  perform 
every  reUgious  ceremony  within  the  chapel,  such  as 
baptism  and  the  like.  It  further  includes  permission 
to  aU  the  compatriots  of  the  envoy,  even  if  they  do  not 
belong  to  his  retinue,  to  take  part  in  the  service.  But 
the  receiving  State  need  not  allow  its  own  subjects  to 
take  part  therein, 
^if  juris-  ^  396.  The  seventh  and  last  privilege  of  envojrs  in 
reference  to  their  exterritoriality  is  self-jurisdiction 
within  certain  limits.  As  the  members  of  an  envoy's 
retinue  are  considered  exterritorial,  the  receiving  State 
has  no  jurisdiction  over  them,  and  the  home  State  may 
therefore  delegate  civil  and  criminal  jurisdiction  to  the 
envoy.  But  no  receiving  State  is  required  to  gnoit 
self-jurisdiction  to  an  ambassador  beyond  a  certain 
reasonable  limit. .  Thus,  an  envoy  must  have  jurisdic- 
tion over  his  retinue  in  matters  of  discipline,  he  must  be 
able  to  order  the  arrest  of  a  member  of  his  retinue  who 
has  conmutted  a  crime  and  is  to  be  sent  home  for  his 
trialy  and  the  like.  But  no  civilised  State  would  nowa- 
days  aUow  an  envoy  himseM  to  try  a  member  of  his 
retinue.  This  was  done  in  former  centuries,  as  the 
following  case  proves :  The  Due  de  SuUy,  then  Marquis 
de  Bosny,  was  sent  in  1603  by  Henri  iv.  of  France  on  a 
special  mission  to  England,  as  a  ceremonial  envoy  to 
congratulate  James  t.  upon  his  accession  to  the  thxone. 
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On  the  very  day  of  his  arrival,  some  membera  of 
retinue  fell  into  a  brawl  with  some  Enghshmen,  and 
one  of  the  latter  was  killed.  Sully  had  the  murderer 
seized,  and  called  together  a  jury  of  some  Frenchmen  who 
had  accompanied  him  to  London*  This  jury  condemned 
the  culprit  to  death  for  murder,  and  he  was  handed  over 
to  the  Mayor  of  London  to  be  executed.  However,  the 
Count  of  Beaumont-Harley,  the  permanent  French 
ambassador  in  London,  obtained  from  James  L  a  pardon 
for  the  convicted  man.^ 


y/ 


POSITION    OF   DIPLOMATIC    ENVOYS    AS   REGARDS 

THIRD   STATES 

GrotiuB,  ii.  o.  18,  §  5— Vattel,  iv.  SI  84-86~>Hall,  M  99-101— PhiUimore,  ii. 
fi§  172.175->Taylor,  §|  293-296->Moore,  iv.  §§  643-644— Twin,  i.  $  222— 
Henhey,  No.  272— Wheftton,  f§  244-247— Ullmsnn,  §  52— Geffoken  in 
HciUundorff^  iii.  pp.  665-668— Heffter,  §  207— Rivier,  i.  §  39— Nys,  ii. 
p.  445— Pradier-Fod^r^,  iii.  |  1394— Fiore,  ii.  Nos.  1143-1144— Galvo, 
iii.  i§  1532-1539— Praag,  No.  227— Satow,  Diphmatie  Pradiee,  i. 
§§  348-367. 

§  397.  Although,  when  an  individual  is  accredited  Poaaibie 
as  diplomatic  envoy  by  one  State  to  another,  these  two  ^^^*^ 
States  alone  are  directly  concerned  in  his  appoint- 
ment, yet  the  position  of  an  envoy  must  be  considered 
in  those  cases  in  which  he  comes  in  contact  with  third 
States.  Several  such  cases  are  possible.  An  envoy 
may  travel  through  the  territory  of  a  third  State  to 
reach  the  territory  of  the  receiving  State.  Or  again, 
an  envoy  accredited  to  a  beUigerent  State  and  living  on 
the  territory  of  the  latter  may  be  found  there  by  the 
other  belligerent  who  militarily  occupies  such  territory. 

*  See  Biartens,  Gau$u  UUbru^  i.  p.  331.     See  also  the  two  oases  reported 
by  Oalvo,  ilL  g  1545. 
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Thiidly,  an  envoy  accredited  to  a  certain  State  might 
interfere  with  the  affairs  of  a  third  State. 
Envoy  §  398.  If  an  envoy  travels  through  the  territory  of 
th^^°^  a  third  State  inoognito  or  for  his  pleasure  only,  there 
of^Thi^  is  no  doubt  that  he  cannot  claim  any  special  privileges 
state.  whatever.  He  is  in  exactly  the  same  position  as  any 
other  foreign  individual  travelling  there,  althou^  by 
courtesy  he  might  be  treated  with  particular  attention. 
But  matters  are  different  when  an  envoy,  on  his  way 
from  his  own  State  to  the  State  of  his  destination,  travels 
through  the  territory  of  a  third  State.  If  the  sending 
and  the  receiving  States  are  not  neighbours,  the  envoy 
probably  has  to  travel  through  the  territory  of  a  third 
State.  Now,  as  the  institution  of  legation  is  necessary 
for  the  intercourse  of  States,  and  is  firmly  established 
by  International  Law,  there  ought  to  be  no  doubt  that 
such  third  State  must  grant  the  right  of  innocent  passage 
(jus  transitus  innoxit)  to  the  envoy,  provided  that  it  is 
not  at  war  with  the  sending  or  the  receiving  State.  But 
other  privileges,^  especially  those  of  inviolability  and 
exterritoriality,  need  not  be  granted  to  the  envoy. 
Moreover,  the  right  of  innocent  passage  does  not  include 
the  right  to  stop  on  the  territory  longer  than  is  necessary 
for  the  passage.  Thus,  in  1854,  Soul6,  the  envoy  of  the 
United  States  of  America  at  Madrid,  who  had  landed 
at  Calais,  intending  to  return  to  Madrid  via  Paris,  was 
provisionally  stopped  at  Calais  for  the  purpose  of  ascer- 
taining whether  he  intended  to  make  a  stay  in  Paris, 
which  the  French  Gk>vemment  wanted  to  prevent, 
because  he  was  a  French  refugee  naturalised  in  America, 
and  was  reported  to  have  made  speeches  against  the 
Emperor  Napoleon.  Soul6  at  once  left  Calais,  and  the 
French  Government  declared,  during  the  correspondence 

1  The  matter,  whioh  has  always      opinion   of   Qrotiiis,    Bynkenhoek, 
been  disputed,  is  fully  disouased  by      and  VatteL 
TwisB,  i.  §  222,  who  also  quotes  the 


i 


THEIB  POSITION  A8  BBOARDB  THIRD  STATES     575 

with  the  United  States  in  the  matter,  that  there  was 
no  objection  to  Soul6  travetsing  France  on  his  way  to 
Madrid,  but  that  they  would  not  allow  him  to  make  a 
sojourn  in  Paris,  or  anjn^here  else  in  France.^ 

But  no  right  of  passage  need  be  granted  if  the  third 
State  is  at  war  wiUi  the  sending  or  receiving  State.  The 
envoy  of  a  belligerent,  who  travels  through  the  terri- 
tory of  the  otiier  belligerent  to  reach  the  place  of  his 
destination,  may  be  seized  and  treated  as  a  prisoner  of 
war.  Thus,  in  1744,  when  the  French  ambassador, 
Marichal  de  Belle-Isle,  on  his  way  to  Berlin,  passed 
through  the  territory  of  Hanover,  which  count^  was 
then,  tc^ether  with  England,  at  war  with  France,  he 
was  made  a  prisoner  of  war  and  sent  to  England. 
Again,  in  August  1917,  after  Cuba  had  entered  the 
Worid  War  as  an  Allied  Power,  Herr  von  Heinrichs, 
formerly  secretary  to  the  Qerman  embassy  at  Madrid, 
was  arrested  and  made  a  prisoner  of  wu  when  landing 
at  Havana  from  a  Spanish  steamer  on  which  he  was 
proceeding  to  Mexico,  where  he  was  being  transferred. 
On  the  other  hand,  the  envoy  of  a  beUigerent  who  travels 
to  his  neutral  destination  on  a  neutral  vessel  may  not 
be  forcibly  removed  and  made  a  prisoner  of  war  while 
the  vessel  is  on  the  open  sea.^  But  should  the  vessel 
enter  the  territorial  waters,  or  a  port,  of  the  other  beUi- 
gerent, that  envoy  could  be  seized.  Therefore  when,  in 
November  1914,  during  the  World  War,  Count  Tamowsld, 
the  Austrian  envoy  to  the  United  States,  then  neutral, 
intended  to  travel  from  Rotterdam  to  America,  it  was 
necessary  to  ask  Great  Britain  for  a  safe-conduct.  Other- 
wise he  could  have  been  made  a  prisoner  of  war  when 
the  vessel  on  which  he  was  travelling  entered  British 

^  See  Wharton,  i.  §  97,  and  Moore,  ^afi<»,  (1889)56  N.Y.  Super.  Ct.  582, 

!▼.  1 643.    See  also  Whaaton,  1 247.  and  in  Soott,  Oaaes  cm  InUmatianal 

Amerioan   praotioe  would  seem  to  Lcno,  p.  206. 

grant  inriolability  and  exterritori-  *  See  The  TWiU  oaae  below,  voL  ii. 

ality  in  saoh  oaMS.    See  WiUcn  ▼.  1 40S  n. 
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tenitoiial  waters.^  The  same  proceduie  was  necessary, 
for  the  same  reason,  when  in  1915  the  Austrian  ambas- 
sador at  Washington,  Dr.  Dumba,  and  in  1917  the 
German  ambassador  at  Washington,  Count  Bemsdorfi, 
desired  to  return  to  their  home  States. 
Bnvoy  §  399.  When  in  time  of  war  a  beUigerent  occupies 
]^ge7  the  capital  of  an  enemy  State  and  finds  there  envoys  of 
l^uTed  ^*^^^  States,  these  envoys  do  not  lose  their  diplomatic 
Bnemy  privileges  as  long  as  the  State  to  which  they  are  aoere- 
^^  ^'  dited  is  in  existence.  As  mihtary  occupation  does  not 
extinguish  a  State  subjected  thereto,  such  envojm  do 
not  cease  to  be  envoys.  On  the  other  hand,  they  are 
not  accredited  to  the  belligerent  who  has  taken  posses- 
sion of  the  territory  by  military  force,  and  the  question 
is  not  yet  settled  in  International  Law  how  far  the 
occupying  belligerent  has  to  respect  the  inviolability 
and  exterritoriaUty  granted  to  such  envojns  by  the  law 
of  the  land  in  compliance  with  a  demand  of  Inter- 
national Law.  It  may  safely  be  maintained  that  he 
must  grant  them  the  right  to  leave  the  occupied  terri- 
tory. But  must  he  likewise  grant  them  the  right  to 
stay  ?  Has  he  to  respect  their  immunity  of  domicile 
and  their  other  privileges  in  reference  to  their  exterri- 
toriality ?  Neither  customary  rules  nor  international 
conventions  exist  as  regards  these  questions,  which 
must,  therefore,  be  treated  as  open.  A  case  arose 
during  the  siege  of  Paris  in  1870  by  the  Germans.  Mr. 
Washbume,  United  States  ambassador  in  Paris,  claimed 
the  right  of  sending  a  messenger  with  despatches  to 
London  in  a  sealed  bag  through  the  German  Unes.  But 
the  Germans  refused  to  grant  that  right,  and  did  not 

^  SimiUrly  a  member  of  the  suite       naval     attach^     to     the     German 
of  an  envoy  may  be  made  a  prisoner       legation    at    Madrid,    desired     to 


of  war  if  apprehended  in  a  third  return     to    Germany    by    croasing 

State  which  is  at  war  with  his  home  France,  he  had  to  possess  a  safe- 

State.     Therefore,  when  in  February  oonduot  from  the  French  Govsm- 

1918,     during     the    World    War,  ment.    On  the  case  of  vtm  P^pf^ 

Captain  von  Krohn,  the    so-oalled  see  below,  voL  ii.  §  218. 
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alter  their  decision  although  the  Qovenunent  of  the 
United  States  protested.^ 

§  400.  There  is  no  doubt  that  an  envoy  must  not  Env^ 
interfere  in  matters  with  regard  to  which  the  State  to  l^wfth 
which  he  is  accredited  is  involved  with  a  third  State.    If  ffSiti^' 
he  does  inteifere,  he  enjoys  no  privileges  whatever  sute. 
against  such  third  State.    Thus,  in  1734,  the  Marquis 
de  Monti,  the  French  envoy  in  Poland^  who  took  an 
active  part  in  the  war  between  Poland  and  Russia, 
was  made  a  prisoner  of  war  by  the  Russians,  and  was 
not  released  till  1736,  although  France  protested.^ 


XI 
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GrotitiB,  ii.  o.  18,  I  S— Vattel,  iv.  H  190-124— HftU,  I  51— Phillimora,  ii. 
«  186-103— TwiBS,  i.  1 218— Moon»  ir.  H  664-666— Herthey,  No.  279— 
UUmann,  H  47  and  61— Ctofibken  in  HoUatendarf,  iii.  pp.  660-661— 
Hefftar,  §  221— Birier,  i.  pp.  468-461— Nys,  ii.  pp.  440-444— Pradier- 
TodM,  iu.  §§  1472-1486— Fiore,  ii.  Noa.  11641168— Calvo,  iii.  H  1348- 
1360— Martens,  ii.  |  16— Roederer,  De  rApplieation  dti  ImrnwiiUi  de 
rAmbatmMdewr  am  Penanml  de  rAmba$9auU  (1904),  pp.  22-84— Praag, 
Noa.  229-236— Satow,  DiplomcUie  Practice,  i.  H  375-383. 

§  401.  The  individuals  accompanying  an  envoy  offi-  Different 
cially,  or  in  his  private  service,  or  as  members  of  his  of  Mem- 
family,  or  as  couriers,  compose  his  retinue.    The  members  ^"  ^e. 
of  the  retinue  belong,  therefore,  to  four  different  classes. 
All  those  individuals  who  are  officially  attached  to  an 
envoy  are  members  of  the  legation,  imd  are  appointed 
by  the  home  State  of  the  envoy.    To  this  first  class 
belong  the  councillors,  attach^,  and  secretaries  of  the 
legation;    the    chancellor  of    the    legation    and    his 
assistants ;  the  interpreters,  and  the  Uke ;  the  chaplain, 
the  doctor,  and  the  legal  advisers,  provided  that  they 
are  appointed  by  the  home  State,  and  are  sent  specially 

^  See  below,  toL  ii.  I  157,  and  '  See    Martens,    Oauees   calibres, 

Wharton,  i.  1 07.  i«  P*  207. 
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as  members  of  the  legation.  A  list  of  these  members 
of  a  legation  is  handed  by  the  envoy  to  the  Secretary 
for  Foreign  A&irs  of  the  receiving  State,  and  is  revised 
from  time  to  time.  The  councillois  and  secretaries 
of  a  legation  are  personally  presented  to  the  Secretary 
for  Foreign  Affairs,  and  very  often  also  to  the  head  of 
the  receiving  State.  The  second  class  comprises  all 
those  individuals  who  are  in  the  private  service  of  the 
envoy,  such  as  servants  of  all  kinds,  the  private  secre- 
tary of  the  envoy,  the  tutor  and  the  govemeas  of  his 
children.  The  third  class  consists  of  the  members  of  the 
family  of  the  envoy — ^namely,  his  wife,  children,  and 
such  of  his  other  near  relatives  as  live  within  his  family, 
and  under  his  roof.  And,  lastly,  the  fourth  class  con- 
sists of  the  so-called  couriers.  They  are  the  bearers  of 
despatches  sent  by  the  envoy  to  his  home  State,  who  on 
their  way  back  also  bear  despatches  from  the  home  State 
to  the  envoy.  Such  couriers  are  attached  to  most  lega- 
tions to  guarantee  the  safety  and  secrecy  of  thedespatches. 
PriviiegeB  §  402.  It  is  a  universally  recognised  ^  rule  of  Inter- 
^n  T  i^ational  Law  that  all  members  of  a  legation  are  as  in- 
u^tion.  violable  and  exterritorial  as  the  envoy  himself.  They 
must,  therefore,  be  granted  by  the  receiving  State 
exemption  from  criminal  and  civil  jurisdiction,  exemp- 
tion from  poUce,^  subpoena  as  witnesses,  and  taxes.   They 


^  Some  authors,  howeyer,  plead 
for  an  abrogaticm  of  this  rale.  See 
Martens,  ii.  §  16. 

'  A  oase  of  this  kind  ooourred  in 
1904  in  the  United  States.  Mr. 
Gnmey,  Secretary  to  the  BriUsh 
embassy  at  Washington,  was  fined 
by  the  poUoe  magistrate  of  Lee,  in 
Massaehusetts,  for  furiously  driving 
a  motor-oar.  But  the  judgment  was 
afterwards  annulled,  and  the  fine 
remitted.  Another  oase  of  interest 
ooourred  in  London  in  May  1013. 
I^e  body  of  a  young  man  was  re- 
covered from  the  river  Thames,  and 
identified  as  that  of  Mogen  Schested, 


a  secretary  to  the  Dsaish  legation. 
The  inquest  neoeasaiy  in  sodh  cssm, 
aooording  to  English  law,  oodd  not 
be  held,  because  the  Danish  legation 
claimed  exemption  for  Schested  as 
one  of  its  members.  The  body  was 
therefore  conveyed  to  Oopenbagen 
without  further  interference  by  the 
police.  Again,  when  in  Febrosiy 
1016  Roberto  Oentaro,  the  fii«t 
seoretary  to  the  Italian  embassy  in 
London,  committed  suicide  by  shoot- 
ing himself  in  a  hotel,  on  the  demand 
of  the  Italian  ambawBidor,  the 
coroner  refrained  from  holdiog  an 
inquest,  and  the  .p<£oe  <fid  not 
further  interfere. 
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are  coDaideied»  like  the  envoy  himself,  to  letain  their 
domicile  within  their  home  State.  Children  bom  to 
them  daring  their  stay  within  the  receiving  State  are 
considered  as  bom  on  the  tercitory  of  tiie  home  State. 
And  it  must  be  emphasised  that  it  is  not  within  the 
envoy's  power  to  waive  these  privileges  belonging  to 
members  of  a  legation,^  although  the  home  State  itself 
can  waive  them.  Thus  when,  in  1909,  Wilhelm  Beckert, 
the  chancellor  of  the  German  legation  in  Santiago  de 
Chili,  murdered  the  porter  of  this  lotion,  a  Chilian 
subject,  and  then  set  fire  to  the  chancery  in  order  to 
conceal  his  embezzlement  of  money  belonging  to  the 
legation,  the  German  Government  consented  to  his 
being  prosecuted  in  Chili ;  he  was  tried,  found  guilty, 
and  executed  at  Santiago  on  July  5,  1910.  On  the 
other  hand,  when  in  1915  Gottfried  Ruh,  a  r^;istrar  of 
the  Swiss  legation  in  Berlin,  embezzled  monies  en- 
trusted to  the  legation,  the  Swiss  Government  asked 
the  German  Government  to  arrest  and  extradite  him 
to  Switzerland ;  he  was  tried  at  Berne  in  June  1916, 
and  condemned  to  penal  servitude. 

§  403.  It  is  a  customary  rule  of  International  Law  Priviiegas 
that  the  receiving  State  must  grant  to  aU  persons  in  gerrantfl. 
the  private  service  of  the  envoy,  provided  such  persons 
are  not  subjects  of  the  receiving  State,  exemption  from 
civil  and  criminal  jurisdiction.^  But  the  envoy  can 
disclaim  these  exemptions,  and  these  peisons  cannot 
then  claim  exemption  from  police,  immunity  of  domi- 
cile, and  exemption  from  taxes.  Thus,  for  instance,  if 
Buch  a  private  servant  commits  a  crime  outside  the 


^  See  In  rt  RepMie  of  Bolivia 
Exploraium  8ifndiaUe^  Ltd.,  [1014] 
1  Gh.  139,  and  Bet^  in  the 
Law  Magaune  amd  Bemew,  xxzix. 
p.  349. 

*  Thu  rule  seenw  to  be  everywhere 
reoogDued  ezoept  in  Great  Britain. 
Wlien,  in  1827»  a  coachman  of  Mr. 
Qallatin,  the  Amerioan  miniater  in 


London,  committed  an  assault  out- 
side the  embassy,  he  was  arrested 
in  the  stable  of  the  embassy  and 
charged  before  a  local  magistrate, 
and  the  British  Foreign  (Mftoe  re- 
fused to  recognise  the  exemption  of 
the  coachman  from  the  local  juris- 
diction. See  Wharton,  L  I  94,  and 
HaU,  §  51. 
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residence  of  his  employer,  the  police  can  arrest  him; 
he  musty  however,  be  at  once  released  if  the  envoy  does 
not  waive  the  exemption  from  criminal  jurisdiction. 
Priviiegea  §  404.  Although  the  wife  of  the  envoy,  his  children, 
of  i^x^y.  ft^d  such  of  his  near  relatives  as  live  within  his  family 
and  under  his  roof  belong  to  his  retinue,  there  is  a  dis- 
tinction  to  be  made  as  regards  their  privileges.  His 
wife  must  certainly  be  granted  all  his  privileges  in  so 
far  as  they  concern  inviolability  and  exterritoriality. 
As  regards,  however,  his  children  and  other  relatives, 
no  other  general  rule  of  International  Law  can  safely 
be  said  to  be  generally  recognised,  than  that  they  must 
be  granted  exemption  from  civil  and  criminal  jurisdic- 
tion. But  even  this  rule  was  formerly  not  generaUy 
recognised.  Thus,  when  in  1653  Don  Pantaloon  S&,  the 
brother  of  the  Portuguese  ambassador  in  London  and  a 
laember  of  his  suite,  killed  an  Englishman  named 
Greenaway,  he  was  arrested,  tried  in  England,  found 
guilty,  and  e;:^ecuted.^  Nowadays  the  exemption  from 
civil  and  criminal  jurisdiction  of  such  members  of  an 
envoy's  family  as  live  under  his  roof  is  always  granted. 
Thus,  when  in  1906  Carlos  Waddington,^  the  son  of  the 
Chihan  envoy  at  Brussels,  murdered  the  secretary  of 
the  Chilian  legation,  the  Belgian  authorities  did  not 
take  any  steps  to  arrest  him.  Two  days  afterwards, 
however,  the  Chilian  envoy  waived  the  privily  of  the 
immunity  of  his  son,  and  on  March  2  the  Chilian  Govern- 
m^it  likewise  agreed  to  the  murderer  being  prosecuted  in 
Belgium.  The  trial  took  place  in  July  1907,  but 
Waddington  was  acquitted  by  the  Belgian  jury« 
Privi-  §  405.  To  ensure  the  safety  and  secrecy  of  the  diplo- 

(^en   matic  despatches  they  bear,  couriers  ^  must  be  granted 
of  Envoy,  gjcemption  from  civH  and  criminal  jurisdiction,  and 

^  The  case  is  diaoussed  by  Philli-  '  See    the    valuable    infonnattoo 

more,  ii.  §  169.  oonoerxiing   ooariera    in    Bmbasnei 

*  See    B.G.,    idv.     (1907),    pp.  and    Foreign    Courts    (1866),    pp^ 

109-166.  178-199. 
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affoided  special  protection  during  the  exercise  of  their 
office.  It  is  therefore  usual  to  provide  them  with 
special  passports.  It  is  particularly  important  to 
observe  that  they  must  have  the  right  of  innocent 
passage  through  third  States,  and  that,  according  to 
general  usage,  those  parts  of  their  luggage  which  con- 
tain diplomatic  despatches,  and  are  sealed  with  the 
official  seal,  must  not  be  opened  and  searohed.^ 


XII 

TERMINATION  OF  DIPLOMATIC  MISSION 

Vattel,  iv.  |§  125126— HaU,  §  08**— PhilUmore,  ii.  §t  237-242— Moore, 
IT.  9§  636,  639,  640,  666— Henhey,  Nob.  267-269— Taylor,  SI  320-823— 
Wheaton,  §$  250-251— UUmann,  §  53— Heffber,  f%  223-226— RiWer,  L 
§  40— Nys,  ii.  p.  447-449^6onfilB,  Nos.  730-732— Pradier-Fod^r^  iii. 
§§  1515-1535— Fiore,  ii.  Nos.  1169-1175— Calvo,  iii.  §|  1363-1367— 
Martens,  u.  §  17--8atow,  DiplamtUie  Practice,  i.  9§  410-438. 

§  406.  A  diplomatic  mission  may  come  to  an  end  Ten&iika 
from  eleven  different  causes — ^namely,  Accomplishment  ^t^. 
of  the  object  for  which  the  mission  was  sent ;   ezpira-  ^?°* 
tion  of  letters  of  credence  given  to  an  envoy  for  asospen- 
specific  time  only ;  ^recall  of  the  envoy  byj;he  sliding  "^°* 
State ;   his  promotion  to  a  higher  class ;  ^t]^  deliveiy 
of  passports  to  him  by  the  receiving  State ;  request  of 
the  ^ivoy  for  his  passporte ;  ^war  between  the  sending 
and  the  receiving  State ;  constitutional  changes  in  the 
headship  of  the  sending  or  receiving  State ;  ^revolu- 
tionary chfl^e  of  government  in  the  sending  or  receiv- 
ing State ;  extinction  of  the  sending  or  receiving  State ; 
and,  lastly,Meath  of  the  envoy.    These  events  must  be 
treated  singly  on  account  of  their  peculiarities.    But  the 
termination  of  diplomatic  missions  must  not  be  con- 

^  This  luage  was  abused  during  in  Norway  and  Switcerland  carried 
the  World  War,  when  couriers  in  exploeires  concealed  in  their  sealed 
the  service  of  the  German  legations      luggage. 
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founded  with  their  suspension.    Whereas  from  the  fore- 
going eleven  causes  a  mission  actually  comes  to  an  end, 
and  new  letters  of  credence  are  necessary,  a  suspension 
does  not  put  an  end  to  the  mission,  but  creates  an  in- 
terval during  which  the  envoy,  although  he  remaius 
in  office,  cannot  exercise  his  office.    Suspension  may  be 
the  result  of  various  causes,  as,  for  instance,  a  revolu- 
tion within  the  sending  or  receiving  State.    Whatever 
the  cause  may  be,  an  envoy  enjoys  aU  his  privfleges 
during  the  duration  of  the  suspension. 
Aooom-        §  407.  A  mission  comes  to  an  end  through  the  fulfil- 
of  ^!^^  ment  of  its  objects  in  all  cases  of  missions  sent  for  special 
of  Mis-     purposes,  such  as  ceremonial  functions  like  representa- 
tions at  weddings,  funerals,  and  coronations ;  or  notifica- 
tion of  changes  in  the  headship  of  a  State ;  or  r^reeenta- 
tion  of  a  State  at  conferences  and  congresses,  and  the 
like.    Although  the  mission  is  tenninated  through  the 
accomplishment  of  its  object,  the  envoys  enjoy  all  theii 
privileges  on  their  way  home. 
Expira-       §  408.  If  a  letter  of  credence  of  a  limited  duration  is 
Letter  of  givcu  to  au  euvoy,  his  mission  terminates  at  the  expiia- 
Oredenoe.  (jJqj^  ^f  ^j^^  pcriod.    A  temporary  letter  of  credence 

may,  for  instance,  be  given  to  an  individual  for  the 
purpose  of  representing  a  State  diplomatically  during 
the  interval  between  the  recall  of  an  ambassador  and 
the  appointment  of  his  successor. 
K«<»u-  §  409.  The  mission  of  an  envoy,  be  he  permanently 
or  only  temporarily  appointed,  terminates  through  his 
recall  by  the  sending  State.  If  this  recall  is  not  caused 
by  unfriendly  acts  of  the  receiving  State,  but  by  other 
circumstances,  the  ^ivoy  receives  a  letter  of  recall  from 
the  head,  or,  in  case  he  is  only  a  charge  d'afiEaires, 
from  the  Foreign  Secretary  of  his  home  State,  and  he  ^ 

*  But  Bometimes  his  suooesaor  reoeiTiiig  Stftte,  or  to  the  fViragn 
presente  the  letter  reoalling  his  Secretuy  in  the  ease  of  ohsigte 
predeoessor    to    the   head    of    the      d'effiuras. 
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hands  this  letter  to  the  head  of  the  leceiviiig  State  in  a 
solemn  audience,  or  in  the  case  of  a  charge  d'affaires 
to  the  Foreign  Secretary.  In  exchange  for  the  letter 
of  recall  the  envoy  receives  his  passports  and  a  so-called 
LMft  de  ricrSance,  a  letter  in  which  the  head  of  the  re- 
ceiving State  (or  the  Foreign  Secretary)  acknowledges 
the  letter  of  recall.  Although  therewith  his  mission 
ends,  he  enjoys  nevertheless  all  his  privileges  on  his 
home  journey.^  A  recall  may  be  caused  by  the  resigna- 
tion of  the  ^ivoy,  by  his  transference  to  another  post, 
and  the  like.  It  may,  secondly,  be  caused  by  the  out- 
break of  a  conflict  between  the  sending  and  the  receiving 
State  which  leads  to  a  rupture  of  diplomatic  intercourse, 
and  under  these  circumstances  the  sending  State  may 
order  its  envoy  to  ask  for  his  passports  and  depart  at 
once  without  handing  in  a  letter  of  recall.  And, 
thirdly,  a  recall  may  result  from  a  request  of  the  receiv- 
ing Stete  by  reason  of  real  or  alleged  misconduct  of  the 
envoy.  Such  request  of  recall  may  lead  to  a  rupture 
of  diplomatic  intercourse,  if  the  receiving  State  insists 
upon  the  recall,  and  the  sending  State  does  not  recog- 
nise the  act  of  its  envoy  as  misconduct. 

Examples  of  requests  by  a  receiving  State  for  the 
recall  of  diplomatic  envoys  occurred  during  the  World 
War.^  On  September  8, 1915,  the  United  States  requested 
the  Austro-Hungarian  Government  to  recall  its  ambas- 
sador at  Washington,  Dr.  Dumba,  for  proposing  plans 
to  instigate  strikes  in  Am^can  munition  factories,  and 
for  employing  an  American  citizen  with  an  American 
passport  as  a  secret  bearer  of  official  despatches  through 
the  lines  of  the  enemy  of  Austria-Hungary.  On  Decemb^ 
4,  1915,  the  United  States  requested  Germany  to  recall 
Captain   Boy-Ed,   naval    attach^,  and   Captain   von 

^  See  the  intereeting   oases  clis-  '  Eaiiier  oases  of  request  of  reoall 

CQflsed  by  ^Sjoon,  iv.  §  666.    See  of  enroys  are  reported  by  Taylor, 

also  In  re  SuareZf  Suartz  ▼.  Suartz,  §  322 ;    Hall,  |  98**  ;    Moore,  it. 

[1917]  2  Gh.  131 ;  [1918]  1  Ol  176.  §  639 ;  Henhey,  No.  269. 
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Papen,  militaiy  attach^,  to  the  Gennan  embassy  at 
Washington,  on  account  of  their  '  connection  with  the 
illegal  and  questionable  acts  of  certain  peisons  within 
the  United  States/ 1 
Promo.      ^§  410.  When  an  envoy  remains  at  his  post,  but  is 
mgh^^  promoted  to  a  higher  class — ^for  instance,  when  a  charge 
^^^^^      d'affaires  is  created  a  minister  resident,  or  a  minister 
plenipotentiary  is  created  an  ambassador — his  original 
mission  technically  ends,  and  he  therefore  receives  a 
new  letter  of  caredence. 
DeUvery      §"411.  A  missiou  may  terminate,  further,  through  the 
^^"*    delivery  of  his  passports  to  an  envoy  by  the  receiving 
State.    The  reason  for  such  dismissal  of  an  envoy  may 
be,  either  gross  misconduct  on  his  part,  or  a  quarrel 
between  the  sending  and  the  receiving  State  which  leads 
to  a  rupture  of  diplomatic  intercourse.    Whenever  such 
rupture  takes  place,  diplomatic  relations  between  the 
two  States  come  to  an  end,  and  all  diplomatic  privi- 
leges cease  when  the  envoy  departs  and  crosses  the 
frontier.    If  the  archives  of  the  legations  ace  not  re- 
moved, they  must  be  put  under  seal  by  the  departing 
envoy,  and  confided  to  the  protection  ^  of  some  other 
foreign  legation. 
Revest       §  412.  Without  being  recalled,  an  envoy  may,  on 
!^Sgt^'  his  own  account,  ask  for  his  passports  and  depart,  in 
consequence .  of  ill-treatment  by  the  receiving  State. 
This  may,  or  may  not,  lead  to  a  rupture  of  diplomatic 
imtercourse. 
Ontbroftk      §  413.  When  war  breaks  out  between  the  sending  and 
the  receiving  State  before  theb  envoys  accredited  to 
each  other  are  recalled,  their  mission  nevertheless  comes 
to  an  end.    They  receive  their  passports,  but  they  must 
be  granted  their  privileges  ^  on  their  way  home. 

^  See    A.J.,    X.    (1916),    Special      ynmt,  see  above,  H  106  and  S8& 
Supplement,  pp.  361,  363.  *  See  below,  voL  ii  §  96. 

'  As  regards  the  case  of  Monia- 


of  War. 
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§  414.  If  the  head  of  the  sending  oi  receiving  State  Constita. 
is  a  sovereign,  his  death  or  abdication  tenninates  the  c^gw. 
missions  sent  and  received  by  him,  and  all  envoys  re- 
maining at  their  posts  must  receive  new  letters  of 
credence.  But  if  they  receive  new  letters  of  credence, 
their  place  in  order  of  seniority  remains  as  before.  More- 
over, during  the  time  between  the  termination  of  their 
mission  and  the  arrival  of  new  letters  of  credence  they 
enjoy  .U  U.e  privUege.  of  diplon».tio  en^ya. 

As  regards  the  effect  of  constitutional  changes  in  the 
headship  of  repubhcs  on  the  missions  sent  or  received, 
this  general  rule  can  be  laid  down :  When,  as  in  France 
or  the  United  States  of  America,  the  President  is  con- 
sidered to  be  the  head  of  the  republic,  and  it  is  he  who 
sends  and  receives  diplomatic  ^ivoys,  a  constitutional 
change  in  the  headship  through  death,  abdication  or 
expiration  of  office  must  necessarily  terminate  the 
missions  sent  and  received  by  the  former  head,  and  new 
letters  of  credence  must  be  provided.  But  when,  as  in 
Switzerland,  the  Bundesrath,  a  body  of  individuals,  is 
considered  to  be  the  head  of  the  republic,  the  death  or 
abdication  of  the  President,  or  the  expiration  of  his  term 
of  office,  does  not  terminate  the  missions,  and  no  new 
letters  of  credence  are  necessary. 

§415.  A  revolutionary  movement  in  the  sending  Revoiu- 
or  receiving  State  which  creates  a  new  Govermnent,  q^^^ 
changing,  for  example,  a  republic  into  a  monarchy  or^^J^"* 
a  monarchy  into  a  repubhc,  or  deposing  a  sovereign 
and  enthroning  another,  terminates  the  missions.    All 
envoys  remaining  at  their  posts  must  receive  new 
letters  of  credence,  but  no  change  in  seniority  takes 
place  if  they  do  receive  them.    It  happens  that  in  cases 
of  revolutionary  changes  of  Government  foreign  States, 
for  some  time,  neither  send  new  letters  of  credence  to 
their  envoys  nor  recall  them,  watching  the  course  of 
events  in  the  meantime,  and  waiting  for  more  proof  of 
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a  real  setfclement.  In  such  cases  tiie  envoys  aie,  aocoid- 
ing  to  an  international  usage,  granted  all  privileges  of 
diplomatic  envoys,  although  in  strict  law  they  have 
ceased  to  be  such.  In  cases  of  recall  subsequent  to 
revolutionary  changes,  the  protection  of  subjects  of  the 
recalling  States  remains  in  the  hands  of  their  consuls, 
since  the  consular  office^  does  not  come  to  an  end  through 
constitutional  or  revolutionary  changes  in  &e  headship 
of  a  State. 
Ezttno-  ^  416.  If  the  State  sending  or  receiving  a  mission  is 
^X^or  extinguished  by  voluntary  merger  into  another  State, 
g^2[^^  or  through  annexation  in  consequence  of  conquest^  the 
mission  terminates  ipso  fado.  In  case  of  annexation 
of  the  receiving  State,  there  can  be  no  doubt  that, 
although  the  annexing  State  will  not  consider  the  envoys 
received  by  the  annexed  State  as  accredited  to  itsdf, 
it  must  grant  those  envoys  the  right  to  leave  the  terri- 
tory of  the  annexed  State  unmolested,  and  to  take  their 
archives  away  with  them.  In  case  of  annexation  of 
the  sending  State,  the  question  arises  what  becomes  of 
the  archives  and  official  property  belonging  to  the 
missions  of  the  annexed  State  accredited  to  foreign 
States.  This  question  is  one  on  the  so-called  succes- 
sion^ of  States.  The  annexing  State  acquires,  ipso 
factOf  by  the  annexation  the  property  in  those  archives 
and  other  official  property,  such  as  the  hotels,  furniture, 
and  the  like.  But  as  long  as  the  annexation  is  not 
notified  ahd  recognised,  the  receiving  States  have  no 
duty  to  interfere. 
Death  of  §  417.  A  missiou  ends,  lastly,  by  the  death  of  the 
'^^^^'  envoy.  As  soon  as  an  envoy  is  dead,  his  effects,  and 
especially  his  papers,  must  be  sealed.  This  is  done  by 
a  member  of  the  legation  of  the  dead  envoy,  or,  if  there 
be  no  such  members,  by  a  member  of  another  legation 
accredited  to  the  same  State.    The  local  Government 

*  See  beIow»  §  43S.  'See  above,  S  88- 
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mujst  not  interfere,  unless  at  the  special  request  of  the 
home  State  of  the  deceased  envoy. 

Although  the  mission,  and  therefore  the  privileges  of 
the  envoy,  come  to  an  end  by  his  death,  the  members 
of  his  family  who  resided  under  his  roof,  and  the  members 
of  his  suite,  enjoy  their  privileges  until  they  leave  the 
countiy.  But  a  certain  time  may  be  fixed  for  them  to 
depart,  and  on  its  expiration  they  lose  their  privilege 
of  exterritoriality.  It  must  be  specially  mentioned 
that  the  courts  of  the  receiving  State  have  no  juris- 
diction whatever  over  the  goods  and  effects  of  the 
deceased  envoy,  and  that  no  death  duties  can  be 
demanded. 
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THE  INSTITUTION  OF  CONSULS 

HaU,  §  105— PhiUimore,  ii.  §§  243-246— HaUeok,  i.  p.  396— Taylor,  §S  325- 
326— Twiss,  i.  §  223— Ullmann,  §§  54-65— Bulmerinoq  in  HoUamicrf, 
iii.  pp.  687-695— Hefiter,  §§  241-242— Rivier,  i.  §  41— Nys,  iL  pp.  450- 
460--Galyo,  iii.  §§  1368-1372— Bonfils,  Nos.  733-742— Pndier-FodM, 
iv.  §§  2034-2043— Martens,  ii.  §§  18-19— Fiore,  u.  Noa.  1176-1178— 
Warden,  A  TreaiUe  on  the  Origin^  Haturt^  etc,  of  the  OommUar 
Eaidbluhment  (1814)— Miltitz,  Manud  des  OonttiU,  5  vols.  (1837-1839>— 
Cussy,  RiglemenU  cofMulairet  des  prindpaux  JSuUm  matrUimeM  (1851) — 
H.  B.  Oppenheim,  ffandbuch  der  ConaukUe  aUer  Ldnder  (1864) — Caeroq 
et  Vallat,  Guide  prcUique  de$  CoMtdats  (5th  ed.  1898)— Salles,  L*Inatitu- 
tion  des  ConsuicUs,  son  Originet  eto.  (1898) — Chester  lioyd  Jonee,  The 
Consvlar  Service  qf  the  United  States :  Its  History  and  Activities  {I9f»}— 
Stowell,  Le  Consul  (1909),  and  Consular  Cases  and  Opinions^  eto.  (1909) 
— Pillaut,  Manuel  de  Droit  consulaire,  2  vols.  (1910  and  1912)— Oontnai^ 
Trattato  teoricopralico  di  DiriUo  consulare  e  dipUmuUico,  2  toIs.  (1910, 
1911)— Jordan  in  RJ.,  2nd  Ser.  viii.  (1906),  pp.  479-607,  and  717-76a 

Develop-  §  418.  The  roots  of  the  institution  of  consuls  gp  back 
Sie°iMti-  to  the  second  half  of  the  Middle  Ages.  In  the  com- 
Oi^Sds  ^  mercial  towns  of  Italy,  Spain,  and  France  the  merchants 
used  to  appoint  by  election  one  or  more  of  their  fellow- 
merchants  as  arbitrators  in  commercial  disputes,  who 
were  caUed  Jt/^e^  Ccm^uZs  or  Con^tib  Mor^cAancb.  When, 
between  and  after  the  Crusades,  Italian,  Spanish,  and 
French  merchants  settled  down  in  the  Eastern  countries, 
founding  factories,  they  brought  the  institution  of 
consuls  with  them,  the  merchants  belonging  to  the  same 
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nation  electing  their  own  consul.  The  competence  of 
these  consuls  became,  however,  more  and  more  enlarged 
through  treaties,  so-called  *  Capitulations/  between  the 
home  States  of  the  merchants  and  the  Mohanmiedan 
monarchs  on  whose  territories  these  merchants  had 
settled  down.^  The  competence  of  consuls  came  to 
comprise  the  whole  civil  and  criminal  jurisdiction  over, 
and  protection  of,  the  privileges,  the  life,  and  the 
property  of  their  countrymen.  From  the  East  the 
institution  of  consuls  was  transferred  to  the  West.^  Thus, 
in  the  fifteenth  century  Italian  consuls  existed  in  the 
Netherlands  and  in  London,  English  consuls  in  the 
Netherlands,  Sweden,  Norway,  Denmark,  and  Italy 
(Pisa).  These  consuls  in  the  West  exercised,  just  as  did 
those  in  the  East,  exclusive  civil  and  criminal  jurisdic- 
tion over  the  merchants  of  their  nationality.  But  the 
position  of  the  consuls  in  the  West  decayed  in  the 
beginning  of  the  seventeenth  century  through  the  influ- 
ence of  the  rising  permanent  legations  on  the  one  hand, 
and,  on  the  other,  from  the  fact  that  everywhere  foreign 
merchants  were  brought  under  the  civil  and  criminal 
jurisdiction  of  the  State  in  which  they  resided.  This 
change  in  their  competence  altered  the  position  of 
consuls  in  the  CShristian  States  of  the  West  altogether. 
Their  functions  now  shrank  into  a  general  supervision 
of  the  commerce  and  navigation  of  their  home  States, 
and  into  a  kind  of  protection  of  the  commercial  interests 
of  their  countrymen.  Consequently,  they  did  not  receive 
much  notice  in  the  seventeenth  and  eighteenth  centuries, 
and  it  was  not  until  the  nineteenth  century  that  the 
general  development  of  international  conmierce,  naviga- 
tion, and  shipping  again  drew  the  attention  of  the 
Gk>vemments  to  the  value  and  importance  of  the  institu- 
tion of  consuls.  It  was  now  systematically  developed. 
The  position  of  the  consuls,  their  functions,  and  their 

^  Sm  TwiM»  i.  ii  263-268. 
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privileges  were  the  subject  of  stiptilations»  either  in 
commeicial  treaties,  or  in  special  consular  treaties,^  and 
the  several  States  enacted  statutes  regarding  the  duties 
of  their  coosuls  abroad,  such  as  the  Consular  Act  passed 
by  England  in  1826.2 
Qtamx  §  419.  Nowadays  consuls  are  agents  of  States  lesid- 
^r  of  ^  abroad  for  purposes  of  various  kinds,  but  mainly 
Oonanis.  jji  the  interests  of  the  commerce  and  navigation  of  the 
appointing  State.  As  they  are  not  diplomatic  repre- 
sentatives, they  do  not  enjoy  diplomatic  privileges. 
Nor  have  they,  ordinarily,  anythiiig  to  do  with  inter- 
course between  their  home  State  and  the  State  in  which 
they  reside.  But  these  niles  have  exceptions.  Consuls 
of  Christian  Powers  in  certain  non-Christian  States 
have  retained  their  former  competence,  and  exercise 
full  civil  and  criminal  jurisdiction  over  their  countiy- 
men.  And  sometimes  consuls  are  charged  with  the 
tasks  which  are  regularly  fulfilled  by  diplomatic  repre- 
sentatives. Thus,  in  Statbi  under  suzerainty,  the 
Powers  are  frequently  represented  by  consuls,  who 
transact  all  the  business  otherwise  transacted  by  diplo- 
matic representatives,  and  who  have,  therefore,  often 
the  title  of '  Diplomatic  Agents.  *  Thus,  too,  on  ocoasions 
small  States,  instead  of  accrediting  diplomatic  envoys 
to  another  State,  send  only  a  consul,  who  combines  con- 
sular functions  with  those  of  a  diplomatic  envoy.  It 
must,  however,  be  emphasised  that  consuls  thereby 
neither  beccmie  diplomatic  envoys,  although  they  may 
have  the  title  of  '  Diplomatic  Agents,'  nor  enjoy  die 
privileges  of  diplomatic  envoys  if  such  privfleges  are 
not  specially  provided  for  by  treaties  between  the  home 
State  and  the  State  in  which  they  reside.  Different, 
however,  is  the  case  in  which  a  consul  is  at  the  same 
time  accredited  as  charg6  d'affaires,  and  in  which,  there- 

*  Phillimore,  ii.  §  255,  gives  «  list  of  such  tn^tiec 

•  0  Goo.  IV.  0.  87. 
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foie,  he  oombineB  two  different  offioee ;  foi  as  chaig^ 
d'affaires  he  is  a  diplomatio  envoy,  and  enjoys  all  the 
privileges  of  snch  an  envoy,  provided  he  has  received  a 
letter  of  credence. 


II 

CONSULAR  ORGANISATION 

Hall,  fartign  Fewer$  «md  JwiMeUtm,  %  l^-PhiUimora,  li.  ff  2SS-264~ 
Halleok,  i.  p.  S96— Taylor,  |  328— Moore,  ▼.  |  096^Hendiey,  No.  284— 
Ullmaim,  §  57— Bolmerinoq  in  HoUumdorf,  iii.  pp.  0M'701— Rtvier,  i. 
f  41-Galvo,  ui.  H  1378-1376— BonflU,  Noa.  743-748-PndierFocUr4, 
iv.  H  2060-2005— M^gnhao,  U.  pp.  820-338— ICariena,  ii.  i  20— Stowell, 
Le  Ootmd,  pp.  186-205— Oenmi/  In*inuium»/or  Hu  MajeMtj^$  CkmnUar 
Qfleen  (1907). 

§  420.  Consuls  are  of  two  kinds.  They  are  either  Diffmnt 
specially  sent  and  paid  for  the  administration  of  their  oo^^iJ^ 
consular  office  (Constdes  miaai),  or  they  are  appointed 
from  individuals,  in  most  cases  merchants,  residing  in 
the  district  for  which  they  are  to  administer  the  con- 
sular office  (Constdes  decti).^  Consuls  of  the  fiist^ldnd 
who  are  the  so-called  professional  consuls,  and  aro  always 
subjects  of  the  sending  State,  have  to  devote  their 
whole  time  to  the  consular  office.  Consuls  of  the  second 
kind,  who  may  or  may  not  be  subjects  of  the  sending 
State,  administer  the  consular  office  besides  following 
their  ordinary  callings.  Some  States,  such  as  France, 
appoint  professional  consuls  only ;  most  States,  how- 
ever, appoint  consuls  of  both  kinds,  according  to  the 
importance  of  the  consular  districts.  But  there  is  a 
general  tendency  with  most  States  to  appoint  profes- 
sional consuls  for  important  districts. 

No  difference  exists  in  the  general  position  of  the  two 

'  To  thia  diatinotioii  ooirMpoiida      Offioera'    and    'Trading    Oonaiilar 
in    the    British    Coiunilar    Service      Offioen.' 
the  diatinctiop  between  'Gooealar 
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kinds  of  consuls  according  to  International  Law.  But, 
naturally,  a  professional  consul  enjoys  in  practice  a 
greater  authority,  and  a  more  important  social  position, 
and  consular  treaties  often  stipulate  special  privileges 
for  professional  consuls. 
GonBoiar  §  421.  As  the  fuuctious  of  cousuls  are  of  a  more  or 
'  less  local  character,  most  States  appoint  several  consols 
on  the  territory  of  other  larger  Stetes,  confining  the 
duties  of  each  to  certain  districts  of  such  territories,  or 
even  to  a  certain  town  or  port  only.  Consular  districte 
as  a  rule  coincide  with  provinces  of  the  State  in  which 
the  consuls  administer  theiroffices.  Consuls  in  each 
consular  district  are  independent  of  each  other,  and 
conduct  their  correspondence  directly  with  the  Foreign 
Office  of  their  home  State,  the  agents-consular  excepted, 
who  correspond  only  with  the  consul  who  appoints  them. 
The  extent  of  the  districts  is  agreed  upon  between  the 
home  Stete  of  the  consul  and  the  admitting  Stete.  Only 
the  consul  appointed  for  a  particular  district  is  entitled 
to  exercise  consular  functions  within  its  boundaries,  and 
to  him  alone  the  local  authorities  have  to  grant  the 
consular  privileges,  if  any. 
iMffeient  §'422.  FouT  classcs  of  cousuls  are  generally  distin* 
c^SS^^  guished  according  to  rank :  consuls-general,  consuls, 
vice-consuls,  and  agents-consular.  Consuls-general  are 
appointed  either  as  the  head  of  several  consular  dis- 
tncts,  and  have  then  several  consuls  subordinate  to 
themselves,  or  as  the  head  of  one  very  large  consular 
district.  Consuls  are  usually  appointed  for  smaller 
districts,  and  for  towns  or  even  ports  only.  Vice- 
consuls  are  assistants  of  consuls-general  and  consuls 
who  themselves  possess  consular  character  and  so  can 
take  the  consul's  place  in  regard  to  all  his  duties ;  they 
are,  according  to  the  Municipal  Law  of  some  States, 
appointed  by  the  consul,  subject  to  the  approbation  of 
his  home  State.    Agents-consular  are  agents  with  con* 
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sular  character,  appointed,  subject  to  the  approbation 
of  the  home  Government,  by  a  consul-general  or  consul 
for  the  exercise  of  certain  parts  of  the  consular  functions 
in  certain  towns  or  other  places  of  the  consular  district. 
Agents-consular  are  not  independent  of  the  appointing 
consul,  and  do  not  correspond  directly  with  the  home 
State,  since  the  appointing  consul  is  responsible  to  his 
Government  for  them.  The  so-called  proconsul  is  not  a 
consul,  but  a  locum  tenens  only  during  the  temporary 
absence  or  illness  of  a  consul ;  he  possesses,  therefore, 
consular  character  for  such  time  only  as  he  actually  is 
the  locum  tenens. 

The  British  Consular  Service,  which  is  being 
reorganised,  consisted  in  1919^  of  the  following  six 
ranks:  (1)  agents  and  consuls-general,  commissioners 
and  consuls-general ;  (2)  consuls-general ;  (3)  consuls ; 
(4)  vice-consuls;  (5)  consular  agents;  (6)  proconsuls. 
In  the  British  Consular  Service  proconsuls  only 
exercise,  as  a  rule,  the  notarial  functions  of  a  consular 
officer. 

§423.  Although  consuls  conduct  their  correspond- Conmiis 
ence  directly  with  their  home  Govenunent,  they  are^teto 
nevertheless  subordinate  to  the  diplomatic  envoy  of^P?*** 
their  home  Government  accredited  to  the  State  in  EnToyt. 
which  they  admimster  their  consular  office.    According 
to  the  Municipal  Law  of  almost  every  State  except  the 
United  States  of  America,  the  diplomatic  envoy  has 
full  authority  and  control  over  them.    He  can  give 
instructions  and  orders,  which  they  have  to  execute* 
In  doubtful  cases  they  have  to  ask  his  advice  and 
instructions.    On  the  other  hand,  the  diplomatic  envoy 
has  to  protect  the  consuls  in  case  they  are  injured  by 
the  local  Government. 

^  See  Fanign  Q/ke  Li$t,  1919. 
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APPOIKTMENT  OF  CONSULS 

HaU,  §  lOS^-Phillimore,  ii.  §  250— HaUeok,  i.  p.  398~Moore,  v.  £  097-700 

'    — ^Hershey,  No.  285 — Ullmann,  §  58 — ^Bulmerinoq  in  HcitwBmdorJf^  iiL 

pp.  702-706— Rivier,  i.  §  41— Nys,  ii.  p.  457-^Calvo,  iii.  $$  1978-1384— 

Bonfils,  Noa.   749-752  —  Pndier-Fod^r^  iv.  »  2060-2007  —  Fiore,   u. 

No6.  118M182— Martens,  ii.  §  21— Stowell,  Xe  CoMid,  pp.  207-216. 

QuaUfioa-  §424.  International  Law  has  no  rules  in  regard  to 
G^ncu-  the  qualifications  of  an  individual  whom  a  State  can 
<^*®»-  appoint  consul.  Many  States,  however,  by  their  Muni- 
cipal Law  require  certain  qualifications  in  professional 
consuls.  The  question  whether  female  consuls  oould 
be  appointed  cannot  be  answered  in  the  negative; 
but,  on  the  other  hand,  no  State  is  obliged  to  grant 
them  the  exeqvabMTj  and  many  States  would  at  present 
certainly  refuse  it. 
No  state  §  425.  According  to  International  Law  a  State  is  not 
2d^^^  obliged  to  admit  any  consuls.  But  the  commercial 
Consuls,  interests  of  all  States  are  so  powerful,  that  in  practice 
every  State  must  admit  consuls  of  foreign  Pow^s ;  for 
a  State  which  refused  would  in  its  turn  not  be  allowed 
to  have  its  own  consuls  abroad.  Commercial  and  con- 
sular treaties  stipulate,  as  a  rule,  that  the  contracting 
States  shall  have  the  right  to  appoint  consuls  in  all 
those  parts  of  each  other's  country  in  which  consols  of 
third  States  are  already  or  may  in  future  be  admitted. 
Consequently  a  State  cannot  refuse  admittance  to  a 
consul  of  one  State  for  a  certain  district  if  it  admits  a 
consul  of  another  State.  But  as  long  as  a  State  has 
not  admitted  the  consul  of  any  State  for  any  partLcnlar 
district,  it  can  refuse  to  admit  the  consuls  of  aU.  Thus, 
for  instance,  Russia  refused  for  a  long  time  for  political 
reasons  to  admit  consuls  in  Warsaw,  now  capital  of 
Poland. 
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'^  §  426.  There  is  no  doubt  that  it  is  within  the  com-  What 
petence  of  eveiy  full  sovereign  State  to  appoint  consuls.  statMOMi 
As  regards  not-full  sovereign  States,  everything  depends  ^j^^^ 
upon  the  special  case.  As  foreign  States  can  appoint 
consuls  in  States  under  suzerainty,  it  cannot  be  doubted 
that,  provided  the  contrary  is  not  specially  stipulated 
between  the  vassal  and  the  suzerain  State,  and  pro- 
vided the  vassal  State  is  not  one  which  has  no  position 
within  the  Family  of  Nations,^  a  vassal  State  is,  in  its 
turn,  competent  to  appoint  consuls  in  foreign  States.  In 
regard  to  member-States  of  a  Federal  State,  it  is  the 
constitution  of  the  Federal  State  which  settles  the 
question.  Thus,  according  to  the  constitution  of 
Germany,  as  it  was  before  the  World  War,  the  Federal 
State  was  exclusively  competent  to  appoint  consuls,  in 
contradistinction  to  diplomatic  envoys  who  might  be 
sent  and  received  by  every  member-State  of  the  German 
Empire. 

§  427.  Consuls  are  appointed  through  a  patent  or  Mode  of 
conmiission,  the  so-called  Lettre  de  pravisionj  of  the^|^^ 
State  whose  consular  office  they  are  intended  to  ad-<^^^i°utr 
minister.    Vice-consuls  are  sometimes,  and  agents-con- 
sular are  alwa3rs,  appointed  by  the  consul,  subject  to 
the  approval  of  the  home  State.    Admittance  of  consuls 
takes  place  through  the  grant  of  the  so-called  exeqtuUur 
by  the  head  of  the  admitting  State.^    The  diplomatic 
envoy  of  the  appointing  State  hands  the  patent  of  the 
appointed  consul  to  the  Secretary  for  Foreign  Affairs 
for  communication  to  the  head  of  the  State,  and  the 
exequatur  is  given,  either  in  a  special  document,  or  by 
means  of  the  word  exeqiuUur  written  across  the  patent. 
But  the  exequatur  can  be  refused  for  personal  reasons. 
Thus,  in  1869  England  refused  the  exequatur  to  an  Irish- 

*  See  above  1 91.  within  the  oompetenoe  of  the  latter 

*  That,     in     oaae     a    consul    is  to  srant   or  refuse  the  exeqncUur, 
appointed  for  a  State  which  is  under  has  heen  pointed  out  above,  §  92. 
the  proteotorate  of  another,  it   is 
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man  named  Haggeity,  who  was  naturalised  in  the  United 
States  and  appointed  American  consul  for  Glasgow. 
And  the  exequat/ur  can  be  withdrawn  for  personal  reasons 
at  any  moment.  Thus,  in  1834  France  withdrew  it 
from  the  Prussian  consul  at  Bayonne  for  having  helped 
in  getting  supphes  of  arms  into  Spain  for  the  Garlists. 

§  428.  As  the  appointment  of  consuls  takes  place  in 
the  interests  of  commerce,  industry,  and  navigation, 
and  has  merely  local  importance  without  political  con- 
sequences, it  is  maintained^  that  a  State  does  not 
indirectly  recognise  a  newly  created  State  merely  by 
appointing  a  consul  to  a  district  in  it.  This  opinion, 
however,  does  not  agree  with  the  facts  of  international 
life.  Since  no  consul  can  exercise  his  functions  before 
he  has  handed  over  his  patent  to  the  local  State^  and 
has  received  its  exequatur^  it  is  evident  that  thereby  the 
appointing  State  enters  into  such  formal  interoonise 
with  the  admitting  State  as  indirectly  '  involves  recog- 
nition. But  it  is  only  if  consuls  are  formally  appointed 
and  formally  receive  the  exequatur  on  the  part  of  the 
receiving  State,  that  indirect  recognition  is  involved. 
If,  on  the  other  hand,  no  formal '  appointment  is  made, 
and  no  formal  exequatur  is  asked  for  and  recdved,  foreigD 
individuals  may,  with  the  consent  of  the  local  State, 
in  fact  exercise  the  functions  of  consuls  without  recog- 
nition following  therefrom.  Such  individuals  are  not 
really  consuls,  although  the  local  State  allows  them, 
for  political  reasons,  to  exercise  consular  functions. 


^  Hall,  §S  26*  and  105,  and  Moore, 
i.  §  72. 

*  See  above,  §  72. 

*  The  oaae  mentioned  by .  Hall, 
§  26*,  of  Great  Britain  appointing,  in 
1823,  oonsulfl  to  the  South  American 


republioB,  without  gasetting  the 
various  oonsuls  and— as  must  be 
presumed — without  the  individiiab 
oonoemed  askinff  f QrmaUy  for  tlw 
ease^ttoter  of  tae  various  Sooth 
American  States,  would  seem  to  be 
a  ease  of  informal  appointments 
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HalU  §  106— Phimmore,  ii.  H  257-260— Taylor,  I  827— HaUeok,  i.  pp.  408- 
412— Moora,  ▼.  H  717-731  — Henhey,  No.  286  —  Ullmann,  i  61— 
Bulmerinoq  in  ffoUzmdorf,  iii.  pp.  738-763— Rivier,  i.  S  42— Calvo,  iii. 
91  142M420— BonfiU,  NO0.  762-771- Pndier-FodM,  iv.  ft  2060-2113— 
Fiora,  u.  Not.  1184-1186— Martens,  ii.  I  23— Stowell,  Lt  (Umnd, 
pp.  15-136. 

§  429.  Although   consuls   are   appointed   chiefly  in  On  Con. 
the  inteiests  of  commeice,  industry,  and  navigation,  f^. 
they  are  also  charged  with  various  functions  for  other ^ion"|o 
purposes.    Custom,  commercial  and  consular  treaties, 
Municipal  Laws,  and  Municipal  Consular  Instructions 
prescribe  detailed  rules  in  regard  to  these  functions. 
They  may  be  grouped  under  the  heads  of  promotion  of 
commerce   and   industry,   supervision  of   navigation, 
protection,  notarial  functions. 

§  430.  As  consuls  are  appointed  in  the  interests  of  Promo- 
commerce  and  industry,  they  must  be  allowed  by  the  commeroe 
receiving  State  to  watch  over  the  execution  of  the  com-  J^l^" 
mercial  treaties  of  their  home  State,  to  send  reports  to 
the  latter  in  regard  to  everything  which  can  influence 
the  development  of  its  commerce  and  industry,  and  to 
give  information  to  merchants  and  manufacturers  of 
the  appointing  State  necessary  for  the  protection  of 
their  commercial  interests.  Municipal  Laws  of  the 
several  States  and  their  Consular  Instructions  comprise 
detailed  rules  on  these  consular  functions,  which  are 
of  the  greatest  importance. .  Consular  reports  and  con- 
sular information  to  members  of  the  commercial  world 
have  rendered  and  render  valuable  assistance  to  the 
development  of  the  commerce  and  industry  of  their 
home  States. 

§  431.  Another  task  of  consuls  consists  in  supervising 
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Sopor-  the  navigation  of  the  appointing  State.  A  consul  at  a 
ISa^'  port  must  be  allowed  to  keep  his  eye  on  all  meichant- 
^^°-  men  sailing  under  the  flag  of  his  home  State  whidi  enter 
the  port,  to  control  and  legalise  their  ship's  papers,  to 
inspect  them  on  their  arrival  and  departure,  and  to 
settle  disputes  between  the  master  and  crew  oir  the 
passengers.  He  assists  sailors  in  distress,  undertakes 
the  sending  home  of  shipwrecked  crews  and  passengers, 
and  attests  averages.  It  is  neither  necessary,  nor 
possible,  to  enumerate  all  the  duties  and  powers  of 
consuls  in  regard  to  supervision  of  navigation.  It 
should,  however,  be  added  that  consuls  must,  upon  the 
request  of  the  commander,  assist  in  every  possible  way 
any  public  vessel  of  their  home  State  which  enters  their 
port ;  but  they  have  no  power  of  supervision  over  them. 
Proteo-  §  432.  In  exercising  the  protection  which  they  must 
be  allowed  by  the  receiving  State  to  provide  for  subjects 
of  the  appointing  State,  consuls  fulfil  a  very  important 
task.  For  that  purpose  they  keep  a  register,  in  which 
these  subjects  can  have  their  names  and  addresses 
recorded.  Consuls  make  out  passports,  and  they  have 
to  render  certain  assistance  and^Eelp  to  paupers  and 
the  sick,  and  to  litigante  before  the  courts.  If  a  foreign 
subject  is  wronged  by  the  local  authorities,  his  consul 
has  to  give  him  advice  and  help,  and  has  eventually  to 
interfere  on  his  behalf.  If  a  foreigner  dies,  his  consul 
may  be  approached  for  securing  his  property,  and  for 
rendering  all  kind  of  assistance  and  help  to  the  &mily 
of  the  deceased. 

As  a  rule,  a  consul  exercises  protective  functions  over 
subjects  of  the  appointing  State  only ;  but  the  latter 
may  charge  him  with  the  protection  of  subjects  of  other 
States  which  have  not  nominated  a  consul  for  his 
district. 

§  433.  Very  importent  are  the  notarial  and  similar 
functions  with  which  consuls  are  charged.    They  attest 
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and  l^aliae  siffnatotes,  ezaimne  witnesses  and  administei  Notarial 
oaths  for  the  purpose  of  piocnring  evidence  for  the  ^ 
coortB  and  other  authorities  of  the  appointing  State. 
They  oonclude  or  register  marriages  of  the  subjects  of 
the  State  which  they  represent,  take  charge  of  their 
wills,  legalise  their  ^jioptions,  register  their  births  and 
deaths.  They  provide  authorised  translations  for  local 
and  for  home  authorities,  and  furnish  attestations  of 
many  kinds.  All  consular  functions  of  this  kind  are 
enumerated  in  detail  by  Municipal  Laws  and  Consular 
Instructions.  But  it  should  be  specially  observed  that 
whereas  promotion  of  commerce,  supervision  of  navi- 
gation, and  protection  are  functions  the  exercise  of 
which  must,  according  to  a  customary  rule  of  Inter- 
national Law,  be  permitted  to  consuls  by  receiving 
States,  many  ot  their  notarial  functions  need  not  be,  in 
the  absence  of  treaty  stipulations. 
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Hall,  f  lOfr-PhiOimoze,  ii.  ff  261271— Halleok,  i.  pp.  80940S— Taylor, 
S§  326-832,  333  — Moore,  v.  ii  702-716  — Henhey,  Nos.  287-289— 
UUmaim,  ii  60  and  62— Bulmerinoq  in  ffoUtendorff,  iii.  pp.  710-720— 
RiTier,  i.  i  42-OaYo,  iii.  ii  1386- 1420— Bonflk,  Nob.  763-761— Pradier- 
FodM,  iv.  ii  2114-2121— Fiore,  ii.  No.  1183— Martens,  ii.  i  22— Bodin, 
Let  ImmuniUt  ecnnOairtg  (1890)— Stowell,  Le  Ckmtul,  pp.  137-184— 
Lndwig,  CfotmUar  Treaty  Rights  (1914)— Heyking  in  the  Journal  of  the 
Society  i^  Oomparalipe  LegiekUion,  New  Ser.  xiii.  (1913),  pp.  574-681 
— Lederle  in  ZJ.,  xzvii.  (1918),  pp.  164-176. 

§434.  Like  diplomatic  envoys,  consuls  are  simply  Pontion. 
objects  of  International  Law.    Such  rights  as  they  have 
are  granted  to  them  by  Municipal  Laws,  in  compliance 
with  rights  enjoyed  by  the  appointing  States  according 
to  International  Law.^    As  regards  their  position,  it 

>  See  above,  i  384. 
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should  nowadays  be  uncontested  that  consuls  do  not 
enjoy  the  position  of  diplomatic  envoys,  since  no 
Cluistian  State  in  practice  grants  to  foreign  consuls  the 
privileges  of  diplomatic  agents.^  On  the  other  hand, 
it  would  be  incorrect  to  maintain  that  their  position  is 
in  no  way  difEerent  from  that  of  any  other  individual 
living  within  the  consular  district.  Since  they  are 
appointed  by  foreign  States,  and  have  received  the 
exei(^uAuf^  they  are  publicly  recognised  by  the  admit- 
ting State  as  agents  of  the  appointing  State*  Of  course, 
consuls  are  not  diplomatic  representatives,  for  they  do 
not  represent  the  appointing  States  in  the  totality  of 
their  international  relations,  but  for  a  limited  number 
of  tasks,  and  for  local  purposes  only.  Yet  they  bear  a 
recognised  public  character,  in  contradistinction  to 
mere  private  individuals,  and,  consequently,  their 
position  is  different,  even  though  legally  they  might  not 
be  entitled  to  claim  special  privileges  of  any  kind.  This 
is  certainly  the  case  with  regard  to  professional  consuls, 
who  are  officials  of  their  home  State,  and  are  specially 
sent  to  the  foreign  State  for  the  purpose  of  administer- 
ing the  consular  office.  But  in  regard  to  non-profes- 
sional consuls  it  must  Ukewise  be  maintained  that  the 
admitting  State  by  granting  the  ea^jtioftir  recognises 
their  official  position  towards  itself,  and  this  demands 
at  least  a  special  protection^  for  their  persons  and 
residences.  The  official  position  of  consuls,  however, 
does  not  involve  direct  intercourse  with  the  Gfovem- 
ment  of  the  admifcting  State.  Consuls  are  appointed 
for  loooH  purposes  only,  and  they  have,  therefore,  direct 
intercourse  with  the  loooil  authorities  only.    If  they  want 

^  Viveash    v.     Becker,    (1814)    3  tures,  is  not  protected  by  his  oflioial 

M.  and  S.  284.  position  against  seisare  of  his  goods 

oaiTied    by  enemy  vessels,  for  by 

'  Aooording  to  British  and^Ameri-  trading  in  the  enemy  ooontiy  he 

ean  practice,  a  consul  of  a  neutral  acquires  to  a  certain  extent  enemy 

Power  accredited  to  an  enemy  State  ohaitMter ;  see  the  case  of  TKe  Indiim 

who  embarks  upon  mercantile  ven-  Oh^fiZC.  Rob.  12). 
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to  approach  the  Govenunent  itself,  they  can  do  so  only 
through  the  diplomatic  envoy,  to  whom  they  aie 
sabordinate. 

§  435.  From  the  undoubted  official  position  of  consuls  Oonmiftr 
no  universally  recognised  privileges  of  importance  have  i^g^' 
as  yet  been  evolved.  Apart  from  the  special  protec- 
tion due  to  consuls  according  to  International  Law, 
there  is  neither  a  custom  nor  a  universal  agreement 
between  the  Powers  to  grant  them  important  privileges. 
Such  privileges  as  consuls  actually  enjoy  aro  granted 
to  them  either  l^  courtesy  or  in  compliance  with  special 
stipulations  in  a  commercial  or  consular  treaty  between 
the  sending  and  the  admitting  State.  I  doubt  not  that 
in  time  the  Powers  will  agree  upon  a  universal  treaty 
in  regard  to  the  position  and  privileges  of  consuls.^ 
Meanwhile,  it  is  of  interest  to  notice  some  of  the  moro 
important  stipulations  to  be  found  in  the  innumerable 
treaties  between  the  several  States  in  rogard  to  con- 
sular privileges : 

(1)  A  distinction  is  very  often  made  between  pro- 
fessional and  non-professional  consuls,  moro  privileges 
being  accorded  to  the  former. 

(2)  Although  consuls  aro  not  exempt  from  the  local 
civil  and  criminal  jurisdiction,  criminal  jurisdiction 
over  professional  consuls  is  often  limited  to  crimes  of  a 
more  serious  character. 

(3)  In  many  treaties  it  is  stipulated  that  consular 
archives  shall  be  inviolable  from  search  or  seizuro. 
Consuls  aro  thereforo  obliged  to  keep  their  official  docu- 
ments and  correspondence  separate  from  their  private 
papers. 

(4)  Inviolabihty  of  the  consular  buildings  is  also 
sometimes  stipulated,  so  that  no  officer  of  the  local 

1  The  iDBtitnte  of  International  Immnnitte  oontolftirea'  oomprising 
Law  at  its  meeting  at  Venioe  in  twenty -one  artiolea.  Annucare,  xv. 
1SQ6  adopted  a  '  R^kment  mir  lee      p.  dOi, 
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police,  courts,  etc.,  can  enter  these  buildings 
special  permission  from  the  consul.  But  it  is  then  the 
duty  of  consuls  to  surrender  criminals  who  have  taken 
refuge  in  these  building^.       ■ 

(5)  Professional  consuls  sie  often  exempt  from  aO 
kinds  of  i^tes  and  taxes,  from  the  liability  to  have 
soldiers  quartered  in  their  houses,  and  from  the  duty 
of  appearing  in  person  as  witnesses  before  the  oourts. 
In  the  latter  case  consuls  have  either  to  send  in  their 
evidence  in  writing,  or  their  evidence  may  be  taken 
by  a  commission  on  the  premises  of  the  consulate.         * 

(6)  Consuls  of  all  kinds  have  the  right  to  put  up  the 
arms  of  the  appointing  State  over  the  door  of  the  con- 
sular building,  and  to  hoist  the  national  flag. 


VI 

TERMINATION  OF  CONSULAR  OFFICE 

Hall,  §  106— Moore,  v.  §  TOl-^Hershey,  No.  296-~nilmaim,  §  69— Bnbneiiiieq 
in  ffoUzendarff,  iii.  p.  708— Rivier,  i.  pp.  633-6Si-XMvo,  iiL  S  1382, 
1383,  1460— BonfiU,  No.  776— Fiore,  ix.  Na  1187— Martens,  u.  i  21 
— Stowell,  Le  OormU,  pp.  217-222. 

Un-  $  436.  Death  of  the  consul,  withdrawal  of  the  exe- 

c^l^s  of  q'f^UTy  recall  or  dismissal,  and,  lastly,  war  between  the 
tion^*°*  appointing  and  the  admitting  State,  are  univeisallj 
recognised  causes  of  the  termination  of  the  consular 
office.  When  a  consul  dies,  or  war  breaks  out,  Oxe  con- 
sular archives  must  not  be  touched  by  the  local  autho- 
rities. They  remain  either  under  the  care  of  an  employe 
of  the  consulate,  or  under  the  chs^ge  of  a  consul  of 
another  State,  until  the  successor  of  the  deceased 
consul  arrives,  or  peace  is  concluded. 
Doubtful      §  437.  It  is  not  certain  in  practice  whether  the  office 

fja  n  BAB   QJ 

Termina-  of  a  cousul  terminates  when  his  district,  through  cession, 
^^°'       annexation  following  conquest,  or  revolt,  becomeB  the 
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property  of  another  State.  The  question  ought  to  be 
answered  in  the  affirmative,  because  the  exequatur  given 
to  him  originates  from  a  Government  which  no  longer 
possesses  the  territory.  In  1836,  Belgium,  which  was 
then  not  yet  recognised  by  Russia,  declared  that  she 
would  no  longer  treat  the  Russian  consul,  A^,  at 
Antwerp  as  consul,  because  he  was  appointed  before 
the  revolt,  and  his  exequatur  was  granted  by  the  Govern- 
ment of  the  Netherlands.  Although  Belgium  gave  way 
in  the  end  to  the  urgent  remonstrances  of  Russia,  her 
original  attitude  was  l^aUy  correct. 

When  a  consular  district  has  been  conquered  but  not 
annexed,  that  is  to  say  when  it  is  under  military  occupa- 
tion, different  considerations  apply.  In  November 
1914,  during  the  World  War,  after  having  occupied 
the  greater  part  of  Belgium,  the  German  Government 
declared  that  the  exequatur  granted  before  the  war  by 
the  Belgian  Government  to  consuls  of  neutral  States  in 
occupied  consular  districts  had  expired  through  the 
German  occupation,  and  that  the  offices  of  the  consuls 
concerned  had  terminated.  The  Belgian  Government 
protested,  but  the  United  States  of  America  rightly 
held  that  the  occupying  Government  need  not  recognise 
an  exeqaaifur  given  by  the  legitimate  Government,  but 
might  suspend  it.  However,  suspension  is  not  termina- 
tion, and  such  an  exequatur  at  once  revives  on  the  occu- 
pation coming  to  an  end. 

§438.  It  is  universaUy  recognised  that,  in  contra- Change  in 
distinction  to  a  diplomatic  mission,  the  consular  office  shTp  of 
does  not  come  to  an  end  through  a  change  in  the  head-  ^^^^ 
ship  of  the  appointing  or  the  admitting  State.    Neither  Tormina- 
a  new  patent  nor  a  new  exequatur  is  therefore  necessary 
whether  another  king  comes  to  the  throne  or  a  monarchy 
turns  into  a  republic,  or  in  any  like  case. 
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CONSULS  IN  NON-CHBISTIAN  STATES 

HftUeok,  i.  pp.  386-400— PhiUimore,  ii.  §§  272.277~-Taylor,  H  SSl-SSS- 
TwiBS,  i.  S§  163, 253-264— Hershey,  No.  291— Wheaton,  §  110— UUmaiin, 
g§  63-65— Bulmerinoq  in  HoUzendarff,  ili.  pp.  720-738— Rivier,  i.  f  43— 
Nys,  ii  pp.  460-475^Calvo,  iii.  §§  1431-1444r-Bonfilfl,  Noe.  776-791— 
Pradier-FodM,  iv.  2122-2138— Mirignhao,  ii.  pp.  338-351— Martens,  ii. 
^  24-26,  and  Konsularwuen  und  KonatUarjurMiciion  im  Orient 
(Qerman  translation  from  the  Rusaian  original  by  Skerat,  1874) — 
Tarring,  BrUiah  OoMular  Jurisdiction  m  the  Bagt  (1887)— Hall,  Foreigm 
Powers  and  Jurisdiction,  §§  64-85— BmiUat,  Aude  historique  et  critique 
sur  Us  Jurisdictions  constdaires  (1898) — Lippmann,  Die  KonsularjuriS' 
diction  im  Orient  (1898)— Verg6,  Des  Consuls  dans  les  Pays  tPOeddaU 
(1903)— qiyokley,  American  Consular  Jurisdiction  m  the  Orient  (1906) 
— ^Piggott,  Bxterritoriality :  The  Law  relating  to  Consular  Jurisdiction^ 
etc.,  in  Oriental  Countries  (new  ed.  1907) — ^Mandelstam,  La  Justice 
ottomcme  dans  ses  Rapports  avec  les  Puissances  ^trangires  (1911),  and  in 
B.G.,  xiv.  (1907)»  pp.  5  and  534,  and  xv.  (1908),  pp.  829-384— Tohon, 
Le  Rdgime  des  Capittdations  ...  en  Chine  (1915). 

Position       §  ^d.  Consuls  in  certain  non-Christian  States  enjoy 

in  ^r^  *  position  fundamentally  different  from  that  of  consols 

non-        in  general.    In  the  Christian  countries  of  the  West 

States,     consuls  havc^  as  has  been  stated  (§  418),  lost  jurisdiction 

over  the  subjects  of  the  appointing  States.    In  tiie 

Mohammedan  States  consuls  not  only  retained  their 

original  jurisdiction,  but  by  degrees  acquired,  throu^ 

the  so-called  Capitulations,  complete  dvil  and  criminal 

jurisdiction,  the  power  of  protection  over  the  privil^es, 

life,  and  property  of  their  countrymen,  and  even  the 

power  to  expel  one  of  their  countrymen  for  bad  conduct. 

Moreover,  custom  and  treaties  secured  to  consuls  in 

.  these  States  inviolability,  exteiritoriality,  ceremonial 

honours,  and  miscellaneous  other  rights,  so  that  there 

is  no  doubt  that  their  position  became  materially  the 

same  as  that  of  diplonoatic  envoys.    A  similar  position 

was  acquired  by  consuls  in  China,  Japan,  Persia,  and 

other  non-Christian  countries. 
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In  1899,  however,  consuls  in  Japan  lost  this  privileged 
position  and  became  assimilated  to  those  in  Westenx 
States.  In  1914  Turkey  denounced  the  Capitulations,^ 
but  by  the  Treaty  of  Peace  will  be  called  upon  to  accept 
a  scheme  of  judicial  reform  drawn  up  by  foreign  Powers. 
By  the  Treaties  of  Peace  with  Germany  and  Austria 
these  States  renounced  the  benefits  of  treaties  conferring 
upon  them  extraterritorial  jurisdiction  in  Siam,  and  of 
the  Capitulations  in  Morocco  and  Egypt.  It  appears 
therefore  that  consular  jurisdiction  in  Eastern  States  is 
being  gradually  restricted  within  narrower  limits. 

§  440.  Where  consular  jurisdiction  is  still  in  full  force,  Ocmrakr 
international  custom  and  treaties  only  lay  down  the^l^^^' 
rule  that  all  the  subjects  of  Christian  States  shall  remain  ^'^^^^^^ 

....  non- 

under  the  jurisdiction  of  the  home  State  as  exercised  by  ohristiAn 
their  consuls.^    It  is  for  the  Municipal  Laws  of  the^*****" 
States  concerned  to  organise  this  consular  jurisdiction,  \ 
and  all  States  have  in  fact  done  so.    As  regards  Oreat  \ 
Britain,  the  Foreign  Jurisdiction  Act,  1890  (53  &  54  / 
Vict.  c.  37)  and  several  Orders  in  Council  are  now  its 
legal  basis.^    The  working  of  consular  jurisdiction  is, 
however,  uot  satisfactory  in  regard  to  the  so-called 
'  mixed  cases.'    As  the  consul  has  exclusive  jurisdiction 
over  the  subjects  of  his  home  State,  he  exercises  it  also 
in  cases  in  which  the  plaintiff  is  a  native,  or  is  a  subject 
of  another  State.    These  are  called  '  mixed  cases/ 

§  441.  To  overcome  some  of  the  disadvantages  of  the  inter- 
consular  jurisdiction,  an  interesting  experiment  ^bsq^^I^ 
made  in  Egypt.    On  the  initiative  of  the  Eliedive,  ^tanpt. 
most  of  the  Powers  in  1875  agreed  to  the  organisation 
of  international  courts   in  Egjrpt  for  mixed  cases,^ 

1  Sm  above,  §  318.  of  the  OapiitdatioM  (1907) ;  Goody 

1  o     -Hi  -..**  -«.     '*  in  the  Law  Quarterly  Review^  xxiii. 

See  nggott,  op.  crt.  ^g^^j^  pp   409-419 ;  Veroemer,  La 

'  See    Holland,     The    European  Jurisdiction  mixte  igyptientne  et  »e» 

Oomcert    in    the    JCaatetm    Question,  AttributioneUgidativee {1911);  QmoIa 

pp.  102-10^;  Soott,  The  Law  afftci-  de  Herreroe,  Lee  7Vt6imatix  mixte$ 

ing  Foreigners  in  Egypt  ae  the  Reeult  cTEgypU  (1915). 
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which  began  their  work  in  1876.  They  were  chiefly 
given  jurisdiction  in  mixed  civil  cases,  mixed  criminal 
cases  of  importance  remaining  under  the  jurisdiction 
of  the  national  consuls.  Three  international  coorts 
of  first  instance  were  established,  each  composed  of 
three  natives  and  four  foreigners,  and  one  international 
court  of  appeal  at  Alexandria,  composed  of  four  natives 
and  seven  foreigners. 

But  Egjrpt  has  now  become  a  British  protectorate, 
and  the  Egyptian  judicial  system  is  in  process  of  re- 
organisation.   Great    Britain    will,    where   necessaiy, 
conduct  negotiations  with  foreign  States  to  secure 
their  concurrence  in  the  proposed  changes.    Germany 
and  Austria  have  already  surrendered  their  right  to 
intervene  in  this  matter.^ 
Exoep-        §  442.  There  is  no  doubt  that  the  exceptional  posi- 
Gharaoter  tion  of  cousuls  in  States  where  consular  jurisdiction 
hi  Mrt^  ^  exercised  does  not  agree  with  the  principles  of  Inter- 
non-        national  Law  otherwise  universally  recognised ;  but  it 
sutes.     IS,  and  must  remam,  a  necessity,  so  long  as  the  civilisa- 
tion of  these  States  has  not  developed  their  ideas  of 
justice  in  accordance  with  Christian  ideas,  so  as  to 
preserve  the  life,  property,  and  honour  of  foreigners 
before  native  courts.    The  case  of  Japan  is  an  example 
of  the  readiness  of  the  Powers  to  consent  to  the  with- 
drawal of  consular  jurisdiction  in  such  States  as  soon 
as  they  l^ave  reached  a  certain  level  of  civilisation. 

^  See  Treaty  of  Peace  with  6er-       Peaee  with  Austria,  Artidai  ICS- 
many,  Artioles  147-148 ;  Treaty  of       108. 
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CHAPTER  IV 

mSCBLLANEOUS  AGENCIES 

I 

ARMED  FORCES  ON  FOREIGN  TERRITORY 

Hall,  »  64,  56,  102— Lftwrenoe,  f  107— FhiUimore,  i.  f  341— Taylor,  f  ISl— 
Twin,  i.  f  166— Wheaton,  §  99— Moore,  u.  |  261— WestUke,  i.  p.  266— 
Stoerk  in  HoUzendorf,  ii.  pp.  664-666— Rivier,  i.  pp.  333-335— Calvo, 
iii.  f  1660— Fion,  i.  Nos.  628-629— Praag,  Nos.  245-260. 

§  443.  Anned  forces  are  organB  of  the  State  which  Armed 
maintains  them,  because  they  are  cieated  for  the  purpose  f ^^ 
of  maintaining  the  independence,  authority,  and  saiety  Organs. 
of  the  State.    And  in  this  respect  it  matters  not  whether 
armed  forces  are  at  home  or  abroad ;  for  they  are  organs 
of  their  home  State,  even  when  on  foreign  territory, 
provided  only  that  they  are  there  in  the  service  of  their 
State,  and  not  for  their  own  purposes.    For  if  a  body 
of  armed  soldiers  enters  foreign  territory  without  orders 
from,  or  without  being  otherwise  in  the  service  of,  its 
State,  but  on  its  own  account,  be  it  for  pleasure  or  for 
the  purpose  of  committing  acts  of  violence,  it  is  no  longer 
an  organ  of  its  State. 

§444.  Besides  war,  there  are  several  occasions  foroooasiona 
armed  forces  to  be  on  foreign  territory  in  the  service  ForoeT*** 
of  their  home  State.    Thus,  a  State  may  have  a  right  Abroad. 
to  keep  troops  in  a  foreign  fortress,  or  to  send  troops 
through  foreign  territory.    Thus,  further,  a  State  which 

eo7 
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has  been  victonil  in  war  with  another  may,  after  the 
conclusion  of  {flwe,  occupy  a  part  of  the  territory  of 
its  former  opponent  as  a  guarantee  for  the  execution 
of  the  treaty  of  peace.  After  the  !Franco-German  War, 
for  example,  the  Germans  in  1871  occupied  a  part  of  the 
territory  of  France  until  the  final  instahnents  of  the 
indemnity  for  the  war  costs  of  five  milliards  of  francs 
were  paid.  Or  again,  under  Articles  428  to  432  of  the 
Treaty  of  Peace  with  Germany,  the  German  teiritoty 
west  of  the  Rhine  and  the  Rhhie  bridgeheads  are  to  be 
occupied  by  Allied  and  Associated  troops  as  a  guarantee 
for  the  execution  of  the  treaty.  It  may  also  be  a  case 
of  necessity  for  the  armed  forces  of  a  State  to  enter 
foreign  territory  and  commit  acts  of  violence  th^e, 
as  the  British  did  in  the  case  of  The  Caroline^ 
Position  §445.  Whenever  armed  forces  are  on  foreign  terri- 
Foro«r***  tory  in  the  service  of  their  home  State,  they  are  con- 
Abrowi.  gidered  exterritorial  and  remain,  therefore,  under  its 
jurisdiction.  A  crime  committed  on  foreign  territoiy 
by  a  member  of  these  forces  cannot  be  punished  by  the 
local  civil  or  miUtary  authorities,  but  only  by  the  com- 
manding officer  of  the  forces  or  by  other  authorities  of 
their  home  Stated  This  rule,  however,  applies  only 
in  case  the  crime  is  committed,  either  within  l^e  place 
where  the  force  is  stationed,  or  in  some  place  where  the 
criminal  was  on  duty;  it  does  not  apply,  if,  for  example, 
soldiers  belonging  to  a  foreign  garrison  of  a  fortress  leave 
the  rayon  of  the  fortress,  not  on  duty  but  for  recreation 
and  pleasure,  and  then  and  there  commit  a  crime.  The 
local  authorities  are  in  that  case  competent  to  punish 
theuL 
Nor  does  it  apply  if  in  time  of  war  a  belligerent  cap- 

^  See  above,  f  1S3,  and  below,  still   a  few  dieaentiiig  antboffitiei, 

§446.  suoh    as   Bar,    LeMmck  du  Mter- 

*  This  is  nowadays  tiie  opinion  of  natumalen  PriwU-    wnd    Sinffiredu 

the  vast  majority  of  writers  on  Inter-  (1892),    p.     361,    and     Rivier,    i. 

national  Law.     There  are,  however,  p.  383. 
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tares  membera  of  the  anned  f oices  of  the  enemy  who 
before  their  capture  committed  such  violations  of  the 
laws  and  customs  of  war  as  are  considered  to  be  war 
crimes.  A  belligerent  may  try  prisoners  of  war,  and 
punish  them,  as  war  criminals.^ 

§  446.  An  excellent  example  of  the  position  of  armed  Omw  of 
forces  abroad  is  furnished  by  the  case  of  M^Leoi^  which  ^  ^"^^^ 
occurred  in  1840.  Alexander  M'Leod,  who  was  a 
member  of  the  British  force  sent  by  the  Canadian 
Government  in  1837  into  the  territory  of  the  United 
States  for  the  purpose  of  capturing  the  Caroline,  a  boat 
equipped  for  crossing  into  Canadian  territory,  and 
taking  help  to  the  Canadian  insurgents,  came  in 
1840  on  business  to  the  State  of  New  York,  and 
was  there  arrested  and  indicted  for  the  killing  of 
one  Amos  Durfee,  a  citizen  of  the  United  States, 
on  the  occasion  of  the  capture  of  the  CaroUne.  The 
British  ambassador  at  Washington  demanded  the 
release  of  M'Leod,  on  the  ground  that  he  was,  at 
the  time  of  the  alleged  crime,  a  member  of  a  British 
armed  force  sent  into  the  territory  of  the  United 
States  by  the  Canadian  Government  acting  in  a  case 
of  necessity.  M'Leod  was  not  released,  but  had  to 
stand  his  trial  in  1840,  when  he  was  acquitted  on  proof 
of  an  aUbi.  However,  in  the  reply  of  Mr.  Webster,  the 
Secretary  for  Foreign  Affairs  of  the  United  States,  to  a 
note  from  the  British  ambassador  occurs  the  following 
passage  :  '  The  Government  of  the  United  States  enter- 


^  See  below,  roL  ii.  f  261.  When, 
during  the  World  War,  the  Frenoh 
tried  by  oourt-martial,  and  paniahed, 
German  priaoners  of  war  who  had 
pillaged  before  their  oapture,  some 
German  writers — ^lee  Stnipp  in  Z,I,, 
xxT.  (1915),  p.  86»— aaaerted  that 
nnoe  armed  foroes  abroad  remain 
under  the  exohuiye  jnriBdiction  of 
their  home  State,  the  Frenoh  had 
no  right  to  punish  eaptnred  German 
aokliert  for  war  orimea.     But  this 


assertion  is  quite  unfounded,  dnoe 
the  very  definition  of  war  crimes 
as  suoh  aots  of  soldiers  or  other 
individuals  cu  may  he  punished  by 
the  emtemv  on  eapiwre  of  the  offenders 
— see  below,  voL  ii.  §  261 — involves 
the  right  of  a  belligerent  to  punish 
prisoners  of  war  for  having  pre- 
viously violated  the  laws  and  customs 
of  war. 

*  See  Wharton,  i.  §  21,  and  Moore, 
ii§170. 
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tains  no  doubt  that,  after  the  avowal  of  the  transaction 
as  a  public  transaction,  authorised  and  undertaken  by 
the  British  authorities,  individuals  concerned  in  it 
ought  not  ...  to  be  holden  personally  responsible  in 
the  ordinary  tribunals  for  their  participation  in  it/ 
TheOasa  §  446a.  Another  intesesting  example  is  the  Casa 
^M^t.  Blanca  incident.  On  September  26,  1908,  six  soldiers 
— ^three  of  them  Germans — ^belonging  to  the  French 
Foreign  Legion  which  formed  part  of  the  French  tcoops 
in  Morocco,  deserted  at  Casa  Blanca,  and  asked  for,  and 
obtained,  the  protection  of  the  local  German  consol, 
who  intended  to  take  them  on  board  a  German  vessel 
lying  in  the  harbour  of  Casa  Blanca.  On  their  way  to 
the  ship,  however,  they  were  forcibly  taken  by  the 
French  out  of  the  custody  of  the  secretary  of  the  German 
consulate,  and  of  a  native  soldier  in  the  service  of  the 
consulate,  who  were  conducting  them.  Considenng 
aU  Germans  in  Morocco  without  exception  exterritorial, 
and  under  the  exclusive  jurisdiction  of  her  consul, 
Germany  complained  of  this  act  of  force,  and  demanded 
that  those  of  the  deserters  who  were  German  subjects 
should  be  given  up  to  her  by  France.  Germany  admitted 
that  the  consul  had  no  right  to  extend  his  protection  to 
other  than  German  subjects.  France  refused  to  con- 
cede this  demand,  maintaining  that  the  individuals  con- 
cerned had,  even  after  their  desertion,  remained  under 
the  exclusive  jurisdiction  of  their  corps,  which  formed 
part  of  a  French  force  occupying  foreign  territory.  As 
the  parties  could  not  settle  the  conflict  diplomatically, 
they  agreed,  on  November  10,  1908,  to  bring  it  before 
the  Hague  Court  of  Ajrbitration,  which  gave  its  award  ^ 
on  May  22,  1909,  which  was  on  the  whole  in  favour  of 
France.  The  Court  held  that  there  was  a  conflict  of 
jurisdiction  with  regard  to  the  German  deserters,  because 

'  See  MartenB,  N.R,0.,  3rd  Ser.       of  the  award  lis  printed  in  A.J.^  iii 
ii.   p.    19.     An  EngUah  translation       (1909),  p.  765. 
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as  German  subjects  they  were  under  the  exclusive  juris* 
diction  of  the  German  consulate,  but  as  deserters  from 
the  French  Foreign  Legion  they  were  under  the  exclusive 
jorisdiction  of  the  French  Army  of  Occupation ;  that, 
under  the  circumstances  of  the  case,  the  jurisdiction  of 
the  Army  of  Occupation  should  have  the  preference ; 
that  nevertheless  the  German  consul  was  not  to  be 
blamed  for  his  action,  since  in  a  country  granting  exterri- 
torial jurisdiction  to  foreigners  the  question  of  the  respec- 
tive competency  of  the  consular  jurisdiction  and  of  the 
jurisdiction  of  an  Army  of  Occupation  was  very  compli- 
cated and  had  never  been  settled  in  an  express,  distinct, 
and  universally  recognised  manner;  that,  since  the 
German  deserters  were  found  at  the  port  under  the 
actual  protection  of  the  German  consulate,  and  this 
protection  was  not  manifestly  illegal,  the  actual  situa- 
tion should,  as  far  as  possible,  have  been  respected  by 
the  French  mihtary  authority;  that  therefore  the 
French  mihtary  authorities  ought  to  have  confined  them- 
selves to  preventing  the  embarkation  and  escape  of  the 
deserters,  and,  before  proceeding  to  their  arrest  and 
imprisonment,  ou^t  to  have  offered  to  leave  them 
under  sequestration  by  the  German  consulate  until 
the  question  of  the  competent  jurisdiction  had  been 
decided.  The  Court  did  not,  however,  decree  the 
restitution  by  France  of  the  three  German  deserters 
to  Germany.^ 


^  The  ambiguity  of  the  award  has 

justly  beea  severely  critioised.     If, 

as  the  Court  oorreotly  asserts,  the 

jurisdiotioii  of  an  Army  of  Ooonpa- 

*ion   must  prevail  over   the   juris- 

^tion  of  a  oonsul  over  his  nationals 

a  country  granting  exterritorial 

'diotion,  a  decision  of  the  oon- 

on  mere  legal  grounds  would 

to   be   entirely  in  favour  of 

1^  for  it  is  difficult  to  see  how 

folly  acquired  and  illegally 
protection  can  create  any 
QD  on  the  part  of  those  who 


are  exclusively  competent  to  exercise 
jurisdiction.  But  it  is  a  well-known 
fact  that  courts  of  arbitration 
frequently  endeavour  to  give  an 
award  which  satisfies  both  parties, 
and  the  ambiguity  of  the  award  in 
the  Casa  Blanca  incident  is  mani- 
festly due  to  this  cause.  The  award 
is  not  of  such  a  kind  as  one  would 
expect  from  a  court  of  justice, 
although  it  may  be  an  excellent 
specimen  of  an  arbitral  decision. 
See  A.J.,  iii  (1909),  pp.  698-701. 
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HaU,  §§  54-55— Lawrence,  §  107— PhiUimore,  ii.  §§  344-350— WestUke,  pp. 
286-269— Taylor,  §  261— Moore,  ii.  §§  252-256— Twias,  i.  §  165— Stephen, 
History  of  the  Criminal  Law  qf  Sngiand  (1883),  ii.  pp.  43-58— 
Wheaton,  §  100— Bluntschli,  §  321— Stoerk  in  HoUzendarf,  u.  pp.  434- 
446— PerelB,  §§  11,  14,  15— Heilbom,  Syitem,  pp.  248-278— Rivier,  i. 
pp.  333-335— Bonfils,  Nos.  614-623— M^rignhae,  ii.  pp.  554-56&— GUto, 
iii.  §§  1550-1559— Fiore,  i.  Nob.  647-550— Testa,  p.  86— Joidaa.  R.L, 
2nd  Ser.  x.  (1908),  p.  343— Praag,  Nob.  251-259. 

Men-of-  §447.  Men-of-war  are  State  organs  just  as  anned 
QhrganBT^  f orces  are,  a  man-of-war  being  in  fact  a  part  of  the  aimed 
forces  of  a  State.  And  respecting  their  character  as 
State  organs,  it  matters  not  whether  men-of-war  are  at 
home,  or  in  foreign  territorial  waters,  or  on  the  high 
seas.  But  it  must  be  emphasised  that  men-of-war  are 
State  organs  only  so  long  as  they  are  manned,  and  under 
the  command  of  a  responsible  officer,  and,  further,  so 
long  as  they  are  in  the  service  of  a  State.  A  shipwrecked 
man-of-war,  abandoned  by  her  crew,  is  no  longer  a  State 
organ;  nor  does  a  man-of-war  in  revolt  against  her 
State,  and  sailing  for  her  own  purposes,  retain  her 
character  as  an  organ  of  a  State.  On  the  other  hand, 
public  vessels  in  the  service  of  the  police  and  the 
customs  of  a  State;  private  vessels  chartered  by  a 
State  for  the  transport  of  troops  and  war  materials ; 
and  vessels  carrying  a  head  of  a  State  and  his  suite 
exclusively,  are  also  considered  to  be  State  oigans, 
and  are,  consequently,  in  every  point  treated  as 
though  they  were  men-of-war. 
Proof  of  §  448.  The  character  of  a  man-of-war,  or  of  any  other 
asMen-of-  vcsscl  treated  as  a  man-of-war,  is^  in  the  first  instance, 


war. 


proved  by  its  outward  appearance ;  a  vessel  of  this  kind 
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flies  the  war  flag  and  the  pennant  of  its  State.  ^  If,  never* 
theless,  the  character  of  the  vessel  seems  doubtful,  her 
commission,  duly  signed  by  the  authorities  of  the  State 
which  she  appears  to  represent,  supplies  a  complete 
proQf  of  her  character  as  a  man-of-war*  And  it  is  by 
no  means  necessary  to  prove  that  the  vessel  is  really  the 
property  of  the  State,  the  commission  being  su£&cient 
evidence  of  her  character.  Vessels  chartered  by  a  State 
for  the  transport  of  troops,  or  for  the  purpose  of  carrying 
its  head,  are  indeed  not  the  property  of  such  State, 
Jth«.gh  they  W,  by  ™tu,  of  tEommi»ion^  a., 
same  character  as  men-of-war.^ 

§  449.  Whereas  armed  forces  in  time  of  peace  have  OoomIodb 
no  occasion  to  be  abroad  except  under  some  special  of fwar° 
condition,  or  in  a  case  of  necessity,  men-of-war  belonging  ^^«»<*- 
to  all  maritime  States  possessing  a  navy  are  constantly 
crossing  the  high  seas  in  all  parts  of  the  world,  for  all 
kinds  of  purposes ;  and  occasions  for  men-of-war  to  sail 
through  foreign  territorial  waters,  and  to  enter  foreign 
ports,  necessarily  arise.  No  special  convention  between 
the  flag-State  and  the  littoral  State  is  necessary  to  enable 
them  to  do  this.  All  the  territorial  waters  and  ports 
of  civilised  States  are,  as  a  rule,  open  to  men-of-war  as 
well  as  to  merchantmen  of  all  nations,  provided  they 
are  not  excluded  by  special  international  stipulations, 
or  special  Municipal  Laws  of  the  littoral  States.  On  the 
other  hand,  it  must  be  emphasised  that,  unless  special 
international  stipulations,  or  special  treaties  between 
the  flag-State  and  the  Uttoral  State,  provide  to  the  con- 
trary  in  regaid  to  a  particular  port  or  to  certain  terri- 
torial  waters,  a  State  is,  in  strict  law,  always  competent 
to  exclude  men-of-war  from  all  or  certain  of  its  ports, 

^  Attention  ought  to  be  drawn  war  only,  it  is  indireoUy  of  import- 
here  to  Convention  vii.  (oonoeming  anoe  for  the  time  of  peace.  For  its 
the  oonTersion  of  merchant  ships  stipalations,  see  below,  voL  ii.  §  84. 
into  warships)  of  the  second  Hague  *  Privateers  used  to  enjoy  the 
Peace  Oonferenoe  of  1907.  Although  same  character  and  exemptions  as 
this  convention  oonoems  the  tima  oi  men-of-war. 
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and  from  those  territorial  waters  which  do  not  serve  as 
highways  for  international  traffic.^  And  a  State  is, 
further,  always  competent  to  impose  what  conditions  it 
thinks  necessary  upon  men-of-war  which  it  allows  to 
enter  its  ports,  provided  these  conditions  do  not  deny 
to  men-of-war  their  universally  recognised  privilegies. 

§  450.  The  position  of  men-of-war  ^  in  foreign  waters 
is  characterised  by  the  fact  that  they  are  called  '  float- 
ing '  portions  of  the  flag-State.  For  at  the  present  time 
there  is  a  customary  rule  of  International  Law,  univer- 
sally recognised,  that  the  State  owning  the  waters  into 
which  foreign  men-of-war  enter  must  treat  them  in 
every  point  as  though  they  were  floating  portions  of 
their  flag-State.^  Consequentiy,  a  man-of-war,  with  all 
persons  and  goods  on  board,  remains  under  ihe  juris- 


^  The  matter  is  controversial. 
See  above,  §  188,  and  Westlake,  i. 
p.  196,  in  oontradistinotion  to  Hall, 
§42. 

*  As  to  merohantmen,  see  above, 
§189. 

*  This  rale  became  universally 
recognised  daring  the  nineteentji 
oentary  only.  On  the  change  of 
doctrines  formerly  held  in  this 
country  and  the  United  States  of 
America,  see  Hall,  §  54,  and 
Lawrence,  §  107.  English  and 
American  courts  now  recognise 
the  exterritoriality  of  foreign  public 
vessels.  Thus,  in  The  axckange 
(7  Granch  116),  the  Supreme  Court 
of  the  United  States  recognised 
that  it  had  no  jurisdiction  over  this 
French  man-of-war.  In  The  Con- 
BtittUion^  an  American  man-of-war, 
the  High  Court  of  Admiralty  in 
1879  held  t^at  foreign  public  ships 
cannot  be  sued  in  English  courts 
for  salvage  (4  P.D.  39).  And  in  the 
case  of  The  Pariement  Beige,  ((1880) 
5  P.D.  197, 214),  the  Court  of  Appeal 
and  the  House  of  Lords  held  that 
foreign  public  vessels  cannot  be  sued 
in  English  courts  for  damages  for 
collision.  The  same  was  held  in 
1906  in  The  Jcuey,  a  Roumanian 
ship  (10  Asp.  p.  278).  See  also  The 
Charkieh,  (1873)  L.R.  4  A.  and  E. 


59.  In  The  Oagara  ([1919]  P.  95) 
it  was  held  that  a  ship  olaJniffd  as 
the  property  of  a  (ie  Jfado  govern- 
ment, only  temporarily  reoognisedU 
must  be  treated  in  the  same  way. 

Different  is  the  case  of  a  private 
vessel  which  has  been  raqmatioDed 
or  chartered  by  the  Govemmeoi. 
While  a  ship  is  in  the  service  of  the 
Oovemment  concerned  she  is  indeed 
exempt  from  arrest  for  cUdms  for 
salvage,  collision,  etc  "Bat  claim* 
ants  are  not  thereby  deprived  of 
their  rights  of  action,  altfaoogh  they 
are  precluded  for  the  time  beix^ 
from  exercising  some  of  the  rights 
ordinarily  incident  thereta  See  The 
Broadmayne,  [1916]  P.  64 ;  f2^ 
Mesiicaino,  (1916)  32  T.L.R.  519; 
and  The  Orimdon,  (1918)  35  T.L.B. 
81.  But  the  practice  of  the 
American  courts  seems  to  be 
different;  see  Nielsen  in  A.J.,  ziii. 
(1919),  pp.  12-21,  and  the  case  of 
T?ie  Auiiaiita  thm  quoted. 

It  must  be  specially  msataooBd 
that,  in  accordance  with  Artiide  281 
of  the  Treaty  of  Peace  with  Cvermanj, 
if  the  German  Oovemment  engages  in 
international  trade,  it  is  not  to  have 
in  respect  thereof  any  ri^ta,  privi- 
leges or  immunities  of  sovereignty ; 
similar  provisions  ooour  in  other 
treaties  of  peace. 
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diction  of  her  flag-State  even  during  her  stay  in  foreign 
waters.  No  official  of  the  littoral  State  is  allowed  to 
board  the  vessel  without  special  permission  of  the 
commander.  Crimes  conmiitted  on  board  by  persons 
in  the  service  of  the  vessel  are  under  the  exclusive  juris- 
diction of  the  commander  and  the  other  home  autho- 
rities. Individuals  who  are  subjects  of  the  littoral  State, 
and  are  only  temporarily  on  board,  may,  although  they 
need  not,  be  taken  to  the  home  country  of  the  vessel, 
to  be  punished  there,  if  they  commit  a  crime  on  board. 
Even  individuals  who  do  not  belong  to  the  crew,  and 
who,  after  having  committed  a  crime  on  the  territory 
of  the  littoral  State,  have  taken  refuge  on  board,  cannot 
be  forcibly  taken  o£E  the  vessel;  if  the  commander 
refuses  their  surrender,  it  can  be  obtained  only  by  diplo- 
matic means  from  the  home  State.^ 

On  the  other  hand,  men-of-war  cannot  do  what  they 
like  in  foreign  waters.  They  are  expected  voluntarily 
to  comply  with  the  laj^s  of  the  littoral  States  with  regard 
to  order  in  the  ports,  the  places  for  casting  anchor,  sani- 
tation and  quarantine,  customs,  and  the  like.  A  man- 
of-war  which  refuses  to  do  so  can  be  expelled,  and,  if 
on  such  or  other  occasions  she  commits  acts  of  violence 
against  the  officials  of  the  Uttoral  State  or  against  other 
vessels,  steps  may  be  taken  against  her  to  prevent 
further  acts  of  violence.  But  it  must  be  emphasised 
that,  even  by  committing  acts  of  violence,  a  man-of- 
war  does  not  fall  under  the  jurisdiction  of  the  littoral 
State.  Only  such  measures  are  allowed  against  her 
as  are  necessary  to  prevent  her  from  further  acts  of 
violence.^ 

^  On  the  question  of  asylum  of  the  '  B^glement  but  le  Regime  Ugal 

foreign    men-of-war   generally,    see  des  Na vires  et  de  leurs  Equipages 

Moore,   Aaplvm   in   Legatioru   and  dans  les  Ports  Strangers/ adopted  by 

CoMulaUs  and  Vessels  (1892),  a  re-  the  Institute  of  International  Law,  in 

print   from    the    PolitiecU    Science  1898,  at  its  meeting  at  the  Hague, 

QuoreeWy,  vol.  vii.  of    whioh  Articles   8-24  deal  with 

men-of-war  in  foreign  waters ;  An- 

*  Attention  ought  to  be  drawn  to  nuatre,  zvii.  (1898),  pp.  275-280. 
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Position  §  451.  Of  some  importance  is  the  unsettled  question 
when  on  lespectiDg  the  position  of  the  commander  and  the  ciew 
^^^  of  a  man-of-war  in  a  foreign  port  when  they  are  on  land. 
The  majority  of  publicists  distinguiBh  between  a  stay 
on  land  in  the  service  of  the  man-of-war  and  a  stay  for 
other  purposes.^  The  commander  and  membets  of  the 
crew  ashore  in  an  oflS.cial  capacity  in  the  service  of  their 
vessel,  to  buy  provisions,  or  to  make  other  arrangements 
respecting  the  vessel,  remain  under  the  exclusive  juris- 
diction of  their  home  State,  even  for  crimes  they  commit 
on  the  spot.  Although  they  may,  if  necessary,  be 
arrested  to  prevent  further  violence,  they  must  at  once 
be  surrendcured  to  the  vessel.  On  the  otiber  hand,  if 
they  are  on  land  not  on  official  business,  but  for  pur- 
poses of  pleasure  and  recreation,  they  are  under  the 
territorial  supremacy  of  the  littoral  State  like  any  other 
foreigners,  and  they  may  be  punished  for  crimes  com- 
mitted ashore. 

There  are,  however,  a  number  of  publicists  ^  who  do 
not  make  this  distinction,  and  maintain  that  com- 
manders, or  members  of  the  crew,  whilst  ashore^  are  in 
every  case  under  the  local  jurisdiction. 


Ill 


AGENTS  WrrnOUT  DIPLOMATIC  OB  CONSULAB  GHABACIEB 

Hall,  §§  103-104*— Moore,  iv.  §  628— Blnnteohli,  §§  241-243— UIlmMm,  S 
66-67— Heffter,  §  222— Bivier,  i.  §  44— Calvo,  iii.  »  13S7-183»-Flore, 
ii.  Nob.  1188-1191— Martens,  ii.  §  5— Adler,  Du  api/omagt  (1906),  {ip. 
63-92 — Boutier,  UEspUmiigt  ti  la  Trdk%9(m  en  Temp9  de  Paix  H  m 
Tempi  cU  Onerrt  (1915). 

§  462.  Besides  diplomatic  envojrs  and  consuls.  States 

^  So  aim  Moore,  ii.  §  256.  PhiUimore,  i.  §  346 ;  Test*,  p.  109. 

See  alBO  Aztiole  18  of  the '  BigtoBent ' 
*  See,  for  inatanoe,  Hall,  g  56 ;       referred  to  on  p.  615,  n.  2L 


^ 
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may,  and  do,  send  various  kinds  of  agents  abroad — Agmu 
namely,  public  political  agents,  seciet  political  agents,  Dipu^ 
spies,  commissaries,  and  bearers  of  despatches.     The^|^j|^ 
position  of  these  agents  varies  according  to  the  class  oiumo- 
to  which  they  belong. 

§  453.  Public  political  agents  are  agents  sent  by  one  PnbUo 
Power  to  another  for  political  negotiations  of  different  j^u. 
kinds.  They  may  be  sent  for  an  unlimited  time,  or  for 
a  limited  time  only.  As  they  are  not  invested  with 
diplomatic  character,  they  do  not  receive  a  letter 
of  credence,  but  only  a  letter  of  recommendation  or 
commission.  They  may  be  sent  not  only  by  one  full 
sovereign  State  to  another,  but  also  by  and  to  insurgents 
recognised  as  a  belligerent  Power,  and  by  and  to  States 
under  suzerainty.  Political  agents  without  diplomatic 
character  afford,  in  fact,  the  only  means  for  personal 
political  negotiations  with  such  insurgents  and  with 
States  under  suzerainty. 

As  regards  the  position  and  privileges  of  public  political 
agents,  it  is  obvious  that  they  enjoy  neither  the  position 
nor  the  privileges  of  diplomatic  envoys.^  But,  on  the 
other  hand,  they  have  a  public  character,  being  admitted 
as  public  poUtical  agents  of  a  foreign  State,  and  must, 
therefore,  certainly  be  granted  a  special  protection.  No 
distinct  rules,  however,  concerning  the  special  privileges 
to  be  granted  to  such  agents  seem  to  have  grown  up  in 
practice.  Inviolabihty  of  their  persons  and  official 
papers  ought  to  be  granted  to  them.^ 

§  454.  Secrot  political  agents  may  be  sent  for  the  Seoret 
same  purposes  as  public  political  agents.    But  twoA^UL 
kinds  of  secrecy  must  be  distinguished.    An  agent  may 
be  secrotly  sent  to  another  Power  with  a  letter  of  recom- 

^  HeffUr,  §  222,  is,  as  far  as  I  diolomatio  envoys, 
know,  the  only  publioist  who  main-  '  Ullmann,  §  M,  and  Rivier,  i.  %  44, 

tains  that  agents  not  invested  with  maintain  that  they  tnuet  be  granted 

diplomatio  oharaoter  nust  neverthe-  the  privilege  of  inviolability  to  the 

less   be   granted  the  privilegiss  of  same  extent  as  diplomatio  envoys. 
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mendation,  and  admitted  by  that  Power.  Such  an 
agent  is  secret  in  so  far  as  third  Powers  do  not  know, 
or  are  not  supposed  to  know,  of  his  existence.  As  he  is 
admitted  by  l^e  receiving  State,  although  secretly,  his 
position  is  essentially  the  same  as  that  of  a  pablic 
political  agent.  On  the  other  hand,  an  agent  may  be 
secretly  sent  abroad  for  political  purposes  wiUiout  a 
letter  of  recommendation,  and  therefore  without  being 
formally  admitted  by  the  Government  of  the  State  in 
which  he  is  fulfilling  his  task.  Such  an  agent  has  no 
recognised  position  whatever  according  to  International 
Law.  He  is  not  an  agent  of  a  State  for  its  relations 
with  other  States,  and  he  is  therefore  in  the  same  posi- 
tion as  any  other  foreign  individual  Uving  within  the 
boundaries  of  a  State.  He  may  be  expelled  at  any 
moment  if  he  becomes  troublesome,  and  he  may  be 
criminally  punished  if  he  commits  a  political  or  ordinaiy 
crime.  Such  secret  agents  are  often  abroad  for  the 
purpose  of  watching  the  movements  of  pohtical  refugees 
or  partisans,  or  of  socialists,  anarchists,  nihilists,  and 
the  like.  As  long  as  such  agents  do  not  turn  into  so- 
called  agents  'promoateuraj  the  local  authorities  will  not 
interfere. 
Spies.  §  455.  Spies  are  secret  agents  of  a  State  sent  abroad  ^ 

for  the  purpose  of  obtaining  clandestinely  information 
in  regard  to  military  or  political  secrets.  Although  all 
States  constantly  or  occasionally  send  spies  abroad,  and 
although  it  is  not  considered  wrong  morally,  poUtically, 
or  legally  to  do  so,  such  agents  have,  of  course,  no  recog- 
nised position  whatever  according  to  International  Law, 
since  they  are  not  agents  of  States  for  Uieir  international 
relations.  Every  State  punishes  them  severely  when 
they  are  caught  committing  an  act  which  is  a  crime  by 
the  law  of  the  land,  or  expels  them  if  they  cannot  be 

^  Conoerning  spies  in  time  of  war,       and    Adler,    Die  6piomag€   (1906i, 
see  below,  voL  ii.  §§  160  and  210,       pp.  7-62L 
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punished.  A  spy  cannot  legally  excuse  himself  by 
pleading  that  he  only  executed  the  orders  of  his  Govern- 
ment, and  the  latter  will  never  interfere,  since  it  cannot 
officially  confess  to  having  commissioned  a  spy. 

§  456.  Commissaries  and  members  of  commissions  Com- 
are  agents  sent  with  a  letter  of  recommendation  or  com- 
mission by  one  State  to  another  for  negotiations,  not 
political,  but  of  a  technical  or  administrative  character 
only ;  for  instance,  to  make  arrangements  between 
the  two  States  as  regards  railways,  post,  telegraphs, 
navigation,  delineation  of  boundary  lines,  and  so  on. 
A  distinct  practice  of  guaranteeing  certain  privileges  to 
commissaries  has  not  grown  up,  but  inviolability  of 
their  persons  and  official  papers  ought  to  be  granted 
to  them,  as  they  are  officially  sent  and  received  for 
official  purposes.  Thus  Germany,  in  1887,  in  the  case 
of  the  French  officer  of  police,  Schnaeb616,  who  was  in- 
vited by  local  German  functionaries  to  cross  the  German 
frontier  for  official  purposes,  and  then  arrested,  recog- 
nised the  rule  that  a  safe-conduct  is  tacitly  granted  to 
foreign  officials  when  they  enter  the  territory  of  a  State 
in  an  official  capacity  with  the  consent  of  the  local 
authorities,  although  Schnaeb^l6  was  not  a  commissary 
sent  by  his  Government  to  the  German  Government. 

§  457.  Individuals  commissioned  to  carry  official  Beftrm 
despatches  from  a  State  to  its  head  or  to  cQplomatic  ^tohM. 
envoys  abroad  are  agents  of  that  State.  Despatch- 
bearers  who  belong  to  the  retinue  of  diplomatic  envoys 
as  couriers  must  enjoy,  as  stated  above  (§  405),  exemp- 
tion from  civil  and  criminal  jurisdiction,  a  special  pro- 
tection in  the  State  to  which  the  envoy  is  accredited, 
and  a  right  of  innocent  passage  through  third  States* 
But  bearers  of  official  despatches  who  are  not  in  the 
retinue  of  the  diplomatic  envoys  employing  them  must 
nevertheless  be  granted  inviolability  for  their  person 
and  official  papers,  provided  they  possess  special  pass- 
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ports  stating  their  official  character  as  despatch-bearers. 
And  the  same  is  valid  respecting  bearers  of  despatches 
between  the  head  of  a  State  who  is  temporarily  abroad 
and  his  Government  at  home. 


IV 
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Perm*- 
nent  in 
oontra- 
difitino- 
iionto 
Tem- 
porary 
ConuiiiB* 
lioiifl. 


Riyier,  i  pp.  664-566— Ullmann,  §  68— OftreiB,  H  61-52— Lint,  f  15— 

Moore,  iv.  §  62S. 

§  458.  International  commissions  consist  of  persoiis 
delegated  by  two  or  more  States  to  carry  out  functions 
of  international  importance.  A  distinctum  most  be 
made  between  temporary  international  commissions 
which  dissolve  as  soon  as  tiieir  purpose  is  accompliahed/ 
and  are  very  frequently  established,  and  permanent 
international  commissions.  Temporary  international 
commissions  may  be  set  up  for  all  manner  of  pur^ 
poses — ^inquiry  into  disputes,  delimitation  of  frontiers, 
arrangement  of  all  kinds  of  administrative  questions 
such  as  railways,  ports,  telegraphs,  navigation  and  the 
like.  Among  them  may  be  mentioned  commissicais  of 
inquiry,  appointed  in  pursuance  of  the  Hague  Con- 
ventions of  1899  and  1907,^  or  of  the  Labour  Convention 
which  forms  part  of  the  Treaties  of  Feace,^  and  the 
many  temporary  commiwionB  eBteblished  by  these 
treaties.^  Permanent  international  commissions  have 
been  instituted  by  the  Powers  ^  in  the  interest  of  free 

^  The  position  of  their  memben 
has  been  dlsouBsed  above,  §  456. 

•  See  below,  vol.  ii.  §  6. 
'  See  Treaty  of  Peaoe  with  Ger- 
many, Article  412,  and  below,  §  568t. 

*  See,  for  example,  the  Treaty  of 
Peaoe  with  Germauay,  Artioles  203 
(Inter-Allied  Commissions  of  Con- 
trol to  supervise  the  Exeoation  of  the 
Military,  Naval,  and  Air  Claases), 
215  (Repatriation  OommisdonK  238 


(Reparation  Oommisflioii). 
many  others. 

*  Only  such  permaaent  oonunis- 
stons  are  mentioned  in  the  text  as 
have  been  instituted  by  the  Powers 
in  oonferenoe.  There  are*  however, 
many  permanent  oommisnons  in 
existenoe  which  have  been  instituted 
by  neighbouring  Powers  for  looal 
purposes,  as  for  example:  (1)  The 
Ajnerioan  -  f^Miadiin 
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navigation  on  international  rivers  and  the  Suez  Canal  ^ ; 
in  the  interest  of  international  sanitation ;  in  the  interest 
of  the  foreign  creditors  of  several  States  unable  to  pay 
the  interest  on  their  stocks ;  concerning  bounties  on 
sngar ;  to  advise  the  Council  of  the  League  of  Nations ; 
in  the  interests  of  labour ;  and  in  the  interests  of  air 
navigation.  It  is  provided  by  the  Covenant  of  the 
League  of  Nations  (Article  24)  that  all  commissions  for 
the  regulation  of  matters  of  international  interest  which 
are  constituted  after  January  10, 1920,  are  to  be  placed 
under  the  direction  of  the  League. 

As  r^ards  the  privil^;es  to  be  granted  to  the  members 
of  either  temporary  or  permanent  international  com- 
missions, as  was  stated  above,  §  456,  no  distinct  practice 
has  grovm  up.  If  the  treaty  by  which  a  commission 
is  constituted  does  not  stipulate  anything  as  regards 
such  privileges,  none  need  be  granted,  but  the  persons 
of  the  commissioners  must  be  specially  protected.  How- 
ever that  may  be,  there  is  no  doubt  that  they  cannot, 
unless  this  be  specially  stipulated,  claim  the  privileges 
of  diplomatic  envoys.  Thus,  when  in  1796  Qoie  and 
Pinkney,^  the  American  oommissioners  in  London  under 
Article  7  of  the  Jay  Treaty,  claimed  these  privileges. 
Great  Britain  refused  to  concede  them. 

§  459.  Several  international  conmiissions  have  been  Com; 
agreed  upon  in  the  interest  of  navigation — ^namely,  for  iTthf^ 
the  rivers  Danube,  Rhine,  Elbe  and  Oder,  and  for  the  ^^"^^ 
Suez  Canal.  s^^ion- 

1.  With  regard  to  navigation  on  the  Danube,  the 

F1aherie0     Ck>miiiiMion,     infltitated  Oommusion    betwoen    the    United 

Mcoiding  to  Article  1  of  the  Treaty  Statee,  CSeneda,  And  Newfoundleiid, 

Df  Waalungton  of  April  11,  1908;  inetititted    in    oonseqaenoe    of    the 

see    TiMty    Ser.    (1906),    Na    17.  awardof  theHagneOoartof  Arbitm- 

[2)   The  Amerioan-Oanadian  Inter-  tion  in  the  North  AtUuUie  Fitheriu 
oatioDAl  Joint  OommisBion  oonoem- 


ing  boundary  waters,  inatitated  by  ^  The  Treaty  of  Peaoe  with  Turkey 

Artiolea    7-12    of    the    Treaty    df  is  to  establiah  an  international  Oom- 

Waahington  of  January  11,  1900;  minion  to  oontrol  the  Boephorua  and 

lee    Treaty   Ser.    (1910),   No.    2S.  the  Dardanelles. 

;3)  The  Permanent  Mixed  Fiaheriee  *  See  Moore»  It.  f  023,  p.  tf8. 
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European  Danube  Commission  was  instituted  by  Article 
16  of  the  Peace  Treaty  of  Paiis  in  1856.  This  commis* 
sion,  whose  members  were  appointed  by  the  signatory 
Powers  of  the  Treaty  of  Paris,  was  reconstituted  by  the 
Berlin  Conference  in  1878  and  again  by  the  Conference 
of  London  in  1883.  The  conmiission  was  to  be  totally 
independent  of  the  territorial  Governments,  its  rights 
were  clearly  defined,  and  its  members,  offices,  and  archives 
were  to  enjoy  the  privil^e  of  inviolability.  The  juris- 
diction of  the  European  Danube  Commission  extended 
from  Ibraila  downwards  to  the  mouth  of  the  river.^ 

The  Conference  of  1883  also  sanctioned  regulations^  in 
regard  to  the  navigation  and  river-police  of  the  Danube 
from  the  Iron  Gates  down  to  Ibraila,  and,  by  Article  96 
of  these  regulations,  instituted  the  Mixed  Commission 
of  the  Danube  to  enforce  the  observance  of  the  regula- 
tions. The  members  of  this  commission  were  dele- 
gates from  Austria-Hungary,  Bulgaria,  Boumania, 
Serbia,  and  the  European  Danube  Commission — one 
member  from  each.® 

But  matters  have  changed  since  the  World  War. 
The  Treaties  of  Peace  foreshadow  a  thorough  revision  of 
the  existing  r6gime,  and  in  the  meantime  the  temporary 
arrangements  made  at  the  Peace  Conference  at  Paris 
in  1919  are  to  be  applied.  The  European  Commission, 
provisionally  constituted  of  representatives  of  Great 
Britain,  France,  Italy,  and  Boumania  only,  is  to  re- 
assume  the  powers  which  it  possessed  before  the  Woiid 
War.  From  Ulm  down  to  Ibraila,  where  the  jurisdic- 
tion of  the  European  Conunission  begins,  the  Danube 
system  is  to  be  placed  under  the  control  of  a  new  inter- 
national commission.  This  new  commission  is  to  under- 
take the  administration  of  the  river  system  according  to 
the  provisional  rules  for  international  rivers  laid  down 

^  Details  in  Twiss,  i.  §§  160-152.  p.  394. 

•  Martens,  N,R,0,,  2nd  Ser.  ijL  »  DetaUs  in  Twisa,  S  IfflL 
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in  the  Treaties  of  Peaoe^  until  the  impending  revision  of 
existing  arrangements,  already  referred  to,  is  complete.' 

2.  With  r^ard  to  the  Rhine,  navigation  was  before 
l^e  World  War  governed  by  the  CSonvention  of  Mann- 
heim of  1868,'  under  which  a  Central  Commission  had 
been  established.  But  for  the  Rhine  also  the  Treaties 
of  Peace  foreshadow  a  revision  of  the  arrangements 
which  existed  before  the  World  War,  by  agreement 
between  the  Allied  and  Associated  Powers  and  Holland, 
and  the  task  of  preparing  and  submitting  the  project  of 
revision  is  entrusted  to  the  Central  Commisrion  pro- 
vided  for  by  the  Convention  of  Mannheim,  but  now  to 
be  constituted  in  accordance  with  the  Treaty  of  Peace 
with  Qermany.  In  the  meantime  the  Central  Com- 
[nission  is  to  continue  to  fulfil  the  duties  assigned  to  it 
by  the  Convention  of  Mannheim  as  modified  and  supple- 
mented by  the  Treaty  of  Peace  with  Germany.^ 

3.  As  regards  rivers  which  have  for  the  first  time 
become  international  as  the  result  of  the  World  War,^ 
the  Elbe  and  the  Oder,  and  upon  the  request  of  any 
riparian  State,  the  Niemen,  are  to  be  placed  under  the 
administration  of  international  commissions.^ 

4.  By  Article  8  of  the  Treaty  of  Constantinople  of 
L888  in  regard  to  the  neutralisation  of  the  Suez  Canal, 
I  commission  was  instituted  for  the  supervision  of  the 
execution  of  that  treaty.^ 

§460.  Three  international  commissions  had  been 
established  before  the  World  War  in  the  interest  of 
sanitation.    For  the  purpose  of  supervising  the  sanitary 

*  See  aboTe,  §  178.  regard  to  iiavigation  on  the  Oongo 

*  See  Treaty  of  Peace  with  Qer-       riyer,    and  agreed   upon  an  inter- 
oiany,  Artiolee  346-852.  national  oommiBuon  to  enforce  their 

'  See  above,  §  178.  obeervanoe.     (See  Oalvo,  i.  §  884.) 

*  See  Treaty  of  Peaoe  with  Qer-  But  this  oommiMion  was  never  set 
many,  Articles  354-8tt2.  up,    and    no    provisions    for    the 

*  See  Treaty  of  Peace  with  Ger-  establishment  of  a  commission  are 
many,  Articles  340-345.  contained    in    the    Ck>nvention    of 

*  The  Powers  represented  at  the  September  10,  1910,  which  repeals 
Berlin  Ocmgo   Conference   of    1884  the  Brussels  General  Act  of  1885. 

certain    regulations   in  '  See  above,  §  188. 
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OommiB.  aiiangements  in  ooniiectdon  with  the  navigation  on  the 

UmId^    lower  part  of  the  Danube,  the  International  Conncil 

^^^^   of  Sanitation  was  instituted  at  Bucharest  in  1881.^ 

tdon.        A  GonseU  supSrieur  de  scmti  at  Constantinople  had  the 

task  of  supervising  the  arrangements  concerning  cholera 

and  plague.    A  CcnseU  mnitaire  maritime  et  quarcm- 

tenaire  at  Alexandria  had  similar  tasks  and  was  subject 

to  the  control  of  the  GanseU  supirieur  de  sanlS  at  Gem- 

stantinople.^    No  information  as  to  the  position  of 

these  commissions  since  the  World  War  seems  to  have 

been  published. 

Commia-      §461.  Three  international  commissions  have   been 

SmIi!^    estabUshed  in  the  interest  of  foreign  creditors — ^namdy, 

v^  ^^  ^  Turkey  since  1878,  in  Egypt  since  1880,  and  in  Greece 

Creditors.  siuCC  1897.* 


Perma-        §  462.  Article  7  of  the  Brussels  Convention  of  1902 

nentOom- 
miMioii 


concerning  bounties  on  sugar,  provided  for  a  permanent 
oonMrn-   commission  at  Brussels,^  which  is  believed  to  be  in 

ing  Sugar. 

abeyance. 
Perma-        §  462a.  Under  the  Covenant  of  the  League  of  Nations, 
^^odT  two  permanent  conmiissions  are  to  be  appointed  to 
to  Miviae  i^yig^  the  Couucil  of  the  League,  one  on  military,  naval, 
Leagaeof  and  air  questions,  and  the  other  on  the  observance  of 

Nations.  i    .       r 

mandates.^ 


Perma-  §  4626.  UndcT  the  Labour  Convention  which  forms 
nSsriott"  part  of  the  Treaties  of  Peace,  a  governing  body  of  twenty- 
i^torast  ^^^"  members  is  to  be  appointed  to  control  the  Inter- 
of  Labonr.  national  Labour  Office.^ 

Perma-  §  462c.  The  International  Air  Convention  of  October 
i^.      13, 1919,  establishes  an  international  commission  for  air 

national 

Ck>mmi8-        ^  See  Artiole  6  of  the  '  Aote  addi-  StaaUichyid  (1891) ;  Mnra^  Lt  Om- 

sion  for      tionnel  k  T Aote  pablio  da  2  novembre  tr6U  imtemeUumal  9wr  Um  Fimameu  dt 

Air  Navi-  1865  pour  la  Navigation  dee  Embou-  VigypUy  de  la  Or^ee  e<  dc  Is  Tmqmk 

gation.       chiires  du  Danube,' signed  on  May  28»  (1899);   Lippert»  D«u  mi>ui  miliuaali 

1881 ;  Martens,  K,B.Q.,  Snd  Ser.  FmcmaBreekt  (1912),  pp.  918.94& 

■  Details  in  Liast,  §  16,  m.  i  o       v         •  ttmx 

•  See     Kaufmann,      Da$    AUer-  See  above,  S 167*. 

nqiionaU     Bechi    der    aeg^pUiehm  *  See  below*  S  568». 
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navigation  to  be  under  the  direction  of  the  League 
of  Nations.  Its  chief  duties  have  already  been  men- 
tioned.* 


INTERNATIONAL  OFFICES 

Rivier,  i.  pp.  564-M&— Nys,  ii.  pp.  314-318— UUnuuin,  §  69— Luzt,  $  17— 
OareiB,  §  52— Deeoamps,  Iab  Qfieet'  mUmtUionaux  et  Uur  Avemr  (1894) 
— Ouilloisin  jB.a.,  zxU.  (1915),  pp.  5-127. 

§  463.  During  the  second  half  of  the  nineteenth  cen-  Ohanotor 
tury  and  the  early  years  of  the  twentieth  century,  a^^nS 
great  number  of  general  treaties  were  entered  into  by  ^>®«^ 
a  greater  or  lesser  number  of  States  for  the  purpose  of 
settling  in  common  certain  non-political  matters.    These 
general  treaties  created  so-called  unions  among  the 
parties,  and  the  business  of  these  unions  is  in  most  cases 
transacted  by  international  offices  created  specially  for 
that  purpose.    The  functionaries  of  these  offices,  how- 
ever, ordinarily  enjoy  no  privilege  whatever. 

At  the  end  of  the  World  War  many  new  international 
administrative  offices  were  set  up,  as  well  as  the  Per- 
manent Secretariat  of  the  League  of  Nations,^  which  is 
the  office  of  the  organised  Family  of  Nations.  More- 
over, in  order  to  avoid  the  drawbacks  which  result  from 
the  existence  of  a  number  of  separate  and  disconnected 
international  offices,  it  is  provided  by  the  Covenant  of 
the  League  (Ajticle  24)  that  all  international  offices 
already  estabUshed  by  general  treaties,  if  the  parties  to 
such  treaties  consent,  and  all  international  offices  set 
up  in  future,  are  to  be  placed  under  the  direction  of 
the  League. 

The  most  important  international  offices  in  exist- 
ence before  the  World  War  are  here  enumerated,^ 

^  See  above,  f  197e.  of  Arbitration,  whioh,  althoagh  an 

1  sum.  m\^^  s  I  AT/.  international  office,  has  no  relation 

See  above.  «  167iy.  to  tho«e  heie  diwiaeed.    Seebelow, 

*  Except  the  International  Btinau  %  474. 

VOL.  I.  2r 
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together  with  those  which  are  provided  for  by  treaties 
made  since  the  close  of  hostilities.^ 
Inter.  §  464.  In  1868  the  International  Telegraph  Office  of 

Telegraph  the  International  Telegraph  Union  was  created  at  Berne. 
Office.      j|.  j[g  administered  under  the  supervision  of  the  Swiss 
Bundesrath.     It  edits    Le  Joumoi  T&igraphique  in 
French.^    This  office  also  serves  as  the  office  of  the 
International  Union  for  Badiotelegraphy.' 
Inter-  §  465.  The  pendant  of  the  International  Telegraph 

nftM>na    Qg^^  jg  |.j^^  International  Post  Office  of  the  Universal 
Office.      Postal  Union  created  at  Berne  in  1874.    It  is  admini- 
stered under  the  supervision  of  the  Swiss  Bundesrath, 
and  edits  a  monthly  paper,  L' Union  PosUde^  in  French, 
German,  and  English.^ 
Inter-         §  466.  The  States  which  have  introduced  the  metric 
o^M^of    system  of  weights  and  measures  created  in  1875  the 
Weighte  International  Office  of  Weights  and  Measures  in  Paris. 
Measures.  Its  functionaries  are  a  director  and  several  assistants. 
Their  task  is  the  custody  of  the  international  prototypes 
of  the  metre  and  kilogramme,  and  the  comparison  of 
the  national  prototypes  with  the  international.^ 
Inter-         §  467.  In  1883  an  International  Union  for  the  Pro- 
offi^^^r  tection  of  Industrial  Property,  and  in  1886  an  Inter- 
the  Pro-   tional  Union  for  the  Protection  of  Works  of  Literature 

teotionof 

Works  of  and  Art,  were  created,  with  an  international  office  in 
ture?nd  Berne.  There  are  a  secretary-general  and  assistants, 
MiJrtri^i  ^^^  ^*  *  monthly  paper,  Le  Droit  d'AiOewr^  in  French.* 
Property.      §  467a.  The  first  Pan-American  Conference  of  1889 

^  The  JoriBtio  oharaoter  of  these  Fusinato,    AvU    9ur   Um    Qmedkm 

offices,  other  than  those  whloh  form  toucKanU  la  Per9onaliU  juridiqm  dt 

part    of    the    organisation    of    the  rinalitul  inUrwUiomai  ^Agriadtvt 

League  of  Nations,  is  hard  to  define.  (1914),   fitly  oharacteriBes  them  as 

Although  they  are  under  the  juris-  international    jnristio    penoiu,   al- 

diotion    of    the    Stetes    on    whose  though  it  must  be  emphansed  that 

territory  they  are  constituted,  they  they  are  not  subjeoto  of  any  intftf- 

are  not  constituted  by  them,   and  national  rights, 
their  laws  are  only  applicable    to  '  See  below,  §  682  (2). 

such  offices  in  so  far  as  the  treaties  '  See  below,  §  682  (4). 

which  called  them    into    existence  *  See  below,  §  682  (1). 

are  silent.     Since  they  are  oonsti-  '  See  below,  §  688  (1). 

tuted    by     international     treaties,  *  See  below,  §§  584  and  686  (21. 
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created  '  The  American  International  Bnieau,'  which,  The  Put- 
since  the  fourth  conference  of  1910,  bears  the  name  umooT" 
'  The  Fan- American  Union/    There  are  a  director,  an 
assistant  director,  and  several  secretaries.    This  office  ^ 
publishes  a  paper.  The  Monthly  Bulletin. 

§468.  In  accordance  with  the  General  Act  of  theFormw 
Anti-Slaveiy  Conference  of  Brussels,  1890,  the  Inter- ^^Jj^ 
national  Maritime  Office  at  Zanzibar  and  the  '  Bureau  ^^^^' 
Special/  attached  to  the  Belgian  Foreign  Office  at  Bureau 
Brussels,  were  established ;  ^  but  the  provisions  of  the  b^^]^^ 
Brussels  General  Act  which  set  up  these  offices  do  not 
reappear  in  the  Convention  of  September  10, 1919,  which 
revised  and  repealed  the  Brussels  General  Act;  their 
work  seems  to  have  been  completed. 

§469.  The  International  Union  for  the  Publication  inter- 
of  Customs  Tarifis,  concluded  in  1890,  created  an  inter-  ^^  of 
national  office  *  at  Brussels.    There  are  a  director,  a  §^^ 
secretary,  and  translators.  The  o&ce  edits  LeBuUetindes 
Douanes  in  French,  German,  English,  Italian,  and  Spanish. 

§470.    Nine    States  —  namely,    Austria  -  Hungary,  central 
Belgium,  France,  Germany,  Holland,  Italy,  Luxemburg,  ^^,*'* 
Russia,  Switzerland — entered  in  1890  into  an  inter-  nationAi 
national  convention  in  regard  to  transports  and  freights  p^ 
on  railways  and  created  the  *  Office  Central  des  Trans- 
ports ^  Intemationauz '  at  Berne. 

§  471.  The  States  which  concluded  on  March  5, 1902,  Perman- 
at  Brussels  the  Convention  concerning  Bounties  on3?t^^ 
Sugar,*  in  compliance  with  Article  7  of  this  convention,  ^^^^, 
instituted  a  permanent  office  at  Brussels.    The  tasktion. 
of  this  office,  which  was  attached  to  the  permanent  com- 
mission,^ also  instituted  by  Article  7,  was  to  collect, 
translate,  and  publish  information  of  all  kinds  respect- 
ing sugar ;  but  it  appears  to  be  in  abeyance. 

^  See  below,  S  606.  *  See  below,  §  688  (1). 

'  See  below,  g  6d2  (1).  *  See  below,  f  686  (3). 

*  See  below,  S  686  (1).  *  See  above,  §  462. 
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Agriooi-       §471a.  In   1905   the   Agricohuxal   Inatitate^   was 
^^tDte.  establiahed  at  Rome.    It  consistB  of  a  General  Assembly 
and  a  Pennanent  Committee  with  a  general  secietaiy. 

^tiLd  §^^1^*  ^  1^^  ^^  International  Health  Office* 
Health  was  established  at  Paris.  It  consists  of  a  director,  a 
^^^^^      general  secretary^  and  a  number  of  clerks.    It  publishes 

at  least  once  a  month  a  bulletin  in  French. 
Inter-  §  471c.  The  treaties  which  constitute  tne  resettle- 

^1^^   ment  after  the  World  War  have  instituted  a  number  of 
Office,      xiew  international  offices,  which,  in  accordance  with  the 
Covenant  and  the  express  terms  of  the  treaties  them- 
selves, are  to  be  under  ihe  direction  of  the  League  of 
Nations. 

The  Labour  Convention  embodied  in  tibe  Treaties  of 
Peace'  established  an  International  Labour  Office  at 
the  seat  of  the  League  of  Nations  as  part  of  the  org^misa- 
tion  of  the  League.  The  office  is  to  be  under  the  general 
control  of  the  governing  body,  but  under  the  immediate 
supervision  of  a  director.  Its  sta£E  is  to  consist  of  both 
men  and  women.  Its  principal  functions  are  to  collect 
and  distribute  information  relating  to  the  conditions  of 
industrial  life  and  labour,  to  prepare  the  agenda  for  the 
labour  conferences,  to  cany  out  certain  duties  in  con- 
nection with  international  disputes  regulated  by  the 
Labour  Convention,  and  to  publish  a  periodical  psfi^ 
on  the  problems  of  international  industry  and  employ- 
ment. 
Central  §471(2.  The  Convention  for  the  Coutiol  of  the  Trade  i& 
ott^  Arms  and  Ammunition,^  signed  on  September  10, 1919, 
provides  for  the  establishment  of  a  central  international 
office,  under  the  control  of  the  League  of  Nations,  to 
collect  and  preserve  documents  exchanged  by  the  partjes 
with  regard  to  the  trade  in,  and  distribution  of » the  aims 
and  ammunition  specified  in  the  convention. 

^  See  below,  §  686  (1).  *  See  below,  §  068t. 

*  See  below»  §  590  (6).  «  See  below,  §  668c 
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§  4716.  The  Convention  relating  to  the  Liquor  Traffic  Omtmi 
in  Africa,^  signed  on  September  10, 1919,  provides  for  ^1*^ 
the  establishment  of  a  central  international  office, 
under  the  control  of  the  League  of  Nations,  for  collect- 
ing and  preserving  documents  of  all  kinds  exchanged 
by  the  parties  with  regard  to  the  importation  and 
manujbcture  of  spirituous  hquors,  so  far  as  regulated 
by  the  convention. 


VI 


THE  INTBRNATIONAL  COURT  OF  ARBITItATIOK 


Lawrenoe,  f  221— Bonfik»  Na  270*~I>wpAgiMt,  Nos.  796-740— Heraliey, 
N08.  314-31(k-Tettenbon^  i>(U  J7aogfer«dkftti^pperi<^  (1911)— Sohfioking, 
Der  8taaienverha$id  der  Haager  Chi^ertnten  (1912),  pp.  39-66— Kohler 
in  Z.  F.,  vii.  (1913)»  pp.  113-122— Mym in  A.J.^  viii.  (19U)»  pp.  760-80I» 
and  z.  (1916)>  pp.  270*311. 

§  472.  In  Compliance  with  Articles  20  to  29  of  the  OrganiiA. 
first  Hague  CSonvention  for  the  peaceful  adjustment  of  c^^^iq 
international  differences,   the  contracting  Powers  insoneni* 
1900  organised  the  International  Court  of  Arbitration 
at   the  Hague.    This  organisation*  comprises   three 
distinct  bodies — ^namely,  the  Permanent  Administra- 
tive Council  of  the  Court,  the  International  Bureau  of 
the  Court,  and  the  Court  of  Arbitration  itself.    But  a 
fourth  body  must  also  be  distinguished — ^namely,  the 
Tribunal  to  be  constituted  for  the  decision  of  each  case. 
Articles  20  to  29  were  replaced  by  Articles  41  to  60  of 


^  See  below,  §  566. 

*  The  editor  doei  not  know  what 
▼lew  the  Author  woold  have  taken 
as  to  the  future  proepeota  of  the 
organisation  set  up  at  the  Hague 
under  the  Hague  Gonventione  to 
deal  with  international  disputes  in 
the  light  of  the  estaUishment  of  the 
League  of  Nations.  He  believes, 
bowevery  that  the  author  would  have 


hoped  that  the  work  begun  at  the 
Hague  would  thereby  reoeive  new 
impetus ;  and  this  is  perhaps  the  in- 
tention of  the  Covenant,  which  sets 
up  no  new  Court  of  Arbitration,  but 
provides  (Article  13)  that  the  court 
to  which  disputes  are  referred  '  shall 
be  the  Court  agreed  on  by  the  parties 
to  the  dispute  or  stipulated  in  any 
convention  existing  between  them,' 
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the  conesponding  convention  produced  by  the  second 
Hague  Peace  Conference  of  1907. 
The  Per-       §  ^'^^-  ^^^  Permanent  Council  (Artdcle  49)  consists 
ni^ioent    of  the  diplomatic  envoys  of  the  contracting  Powers 
accredited  to  Holland  and  the  Dutch  Secretary  for 
Foreign  Afiairs,  who  acts  as  president  of  the  Council. 
The  task  of  the  Council  is  to  control  the  International 
Bureau  of  the  Court,  to  appoint,  suspend,  and  dismiss 
the  employes  of  the  bureau,  to  fix  the  payments  and 
salaries,  control  general  expenditure,  and  decide  aU 
questions  of  administration  with  regard  to  the  busi- 
ness of  the  Court.    The  Council  has,  further,  the  task  of 
furnishing  the  contracting  [Powers  with  a  report  of  the 
proceedings  of  the  Court,  the  working  of  the  adminis- 
tration, and  the  expenses.    At  meetings  duly  summoned, 
the  presence  of  nine  members  is  sufficient  to  give  the 
Council  power  to  deUberate,  and  its  decisions  are  taken 
by  a  majority  of  votes. 
Theinter-     §  474.  The  International  Bureau  (Article  43)  serves 
B^^^    as  the  registry  for  the  Court.     It  is  the  intermediary 
for  communications  relating  to  the  meetings  of  the 
Court.     It  has  the  custody  of  the  archives,  and  the 
conduct  of  all  the  administrative  business  of  the  Court. 
The  contracting  Powers  have  to  furnish  the  Bureau 
with  a  certified  copy  of  every  stipulation  concerning 
arbitration  arrived  at  between  them,  and  oi  any  award 
rendered  by  a  special  tribunal  in  which  they  are  con- 
cerned.   They  likewise  have  to  communicate  to  the 
Bureau  the  laws,  regulations,  and  documents,  if  any, 
showing  the  execution  of  the  awards  given  by  the  Court 
The  Bureau  is  (Article  47)  authorised  to  place  its  pre- 
mises and  its  stafiE  at  the  disposal  of  the  contracting 
Powers  for  the  work  of  any  special  ^  tribunal  of  arbi- 
tration, not  constituted  within  the  International  Court 
of  Arbitration.    The  expense  (Article  50)  of  the  Bureau 

^  Seo  below,  vol.  ii.  §  20. 
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is  boine  by  the  contracting  Powers,  in  the  proportion 
established  for  the  international  office  of  the  Inter- 
national Postal  Union. 

§  475.  The  Court  of  Arbitration  (Article  44)  consists  TheCburt 
of  a  large,  number  of  individuals  '  of  recognised  com-  ^to^' 
petence  in  questions  of  International  Law,  enjoying  the 
highest  moral  reputation,'  selected  and  appointed  by 
the  contracting  Powers.  Each  Power  may  appoint  not 
more  than  four  members ;  two  or  more  Powers  may 
unite  in  the  appointment  of  one  or  more  members ;  and 
the  same  individual  may  be  appointed  by  difierent 
Powers.  Every  member  is  appointed  for  a  term  of  six 
years,  but  his  appointment  may  be  renewed.  The  place 
of  a  resigned  or  deceased  member  is  to  be  refilled  by  the 
respective  Powers,  and  in  this  case  the  appointment  is 
made  for  a  fresh  period  of  six  years.  The  names  of 
the  members  of  the  Court  thus  appointed  are  enrolled 
upon  a  general  list,  which  is  to  be  kept  up  to  date  and 
conmiunicated  to  all  the  contracting  Powers.  The 
Court  thus  constituted  has  jurisdiction  over  aU  cases  of 
arbitration,  unless  there  shall  be  an  agreement  between 
the  parties  for  a  special  tribunal  of  arbitrators  not 
selected  from  the  list  of  the  members  of  the  Court 
(Article  42). 

§  476.  The  Court  of  Arbitration  does  not  as  a  body  The  De- 
decide  the  cases  brought  before  it ;  a  Tribunal  is  created  Tribunal. 
for  every  special  case  by  selection  of  a  number  of  arbi- 
trators from  the  list  of  the  members  of  the  Court.  This 
Tribunal  (Article  45)  may  be  created  directly  by  agree- 
ment of  the  parties.  If  this  is  not  done,  the  Tribunal 
is  formed  in  the  following  manner :  each  party  selects 
two  arbitrators  from  the  list,  of  whom  one  only  can  be 
its  national  or  chosen  from  the  persons  appointed  by  it 
as  members  of  the  Permanent  Court,  and  the  four  arbi- 
trators so  appointed  choose  a  fifth  as  umpire  and 
president.    If  the  votes  of  the  four  are  equal,  the  parties 
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entrust  to  a  thiid  Power  the  choice  of  the  umpiie.  If 
the  parties  cannot  agree  in  their  choice  of  such  third 
Power,  each  party  nominates  a  diSerent  Power,  and 
the  umpire  is  chosen  by  the  united  action  of  the  Powas 
thus  nominated.  If  within  two  months'  time  these  two 
Powers  cannot  come  to  an  agreement,  each  of  th^n 
presents  two  candidates  from  the  list  of  members  of 
the  Permanent  Court,  exclusive  of  the  members  selected 
by  the  parties,  and  not  being  nationals  of  either  of  theoL 
Which  of  the  candidates  thus  presented  shall  be  the 
umpire  is  determined  by  lot. 

When  the  Tribunal  is  so  constituted,  the  parties  com- 
municate to  the  International  Bureau  of  the  Court  the 
names  of  its  members  and  fix  a  time  for  its  meeting.  The 
members  of  the  Tribunal  must  be  granted  the  privil^es 
of  diplomatic  envoys  when  discharging  their  duties 
outside  their  own  country  (Article  46).  The  Tribunal 
sits  at  the  Hague  (Article  43),  and,  except  in  case  of 
force  maQeure^  the  place  of  session  can  only  be  altered 
by  the  Tribunal  with  the  assent  of  the  parties,  but  the 
parties  can  from  the  beginning  designate  another  place 
than  the  Hague  as  the  venue  of  the  Tribunal  (Article  60). 
The  expenses  of  the  Tribunal  are  paid  by  the  parties  in 
equal  shares,  and  each  party  pays  its  own  expenses 
(Article  85).^ 

The  following  awards  ^  have  hitherto  been  given  by 
the  Permanent  Court  of  Arbitration : — 

(1)  On  October  14,  1902,  in  the  case  of  Tht  United  States  of 
America  v.  Mexico,  concerning  les  Fonds  pieux  des  CSaiifomies.' 

(2)  On  February  22,  1904,  in  the  case  qf  Germanif,  Great 
Britain^  and  Italy  v.  Venezuela^  concerning  oertain  olaims  of 
their  subjects.^ 

*  The  procedure  to   be  followed       Hague  Churt  RqM)rt$  (1916). 

by,    and    before,    the    Tribunal   is  •  Martens, A^.i2.C9^.,  2nd Ser.zxdi. 

desoribed  below,  voL  ii.  §  21.  p.  19S. 

•  8&0  WilBon,  The  Hague  ArbUra-  *  Martens,  N.R,0.,  Sid   Ser.  L 
tion  Gates  (1916),  and   Soott,    The  p.  67. 
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(3)  On  Hay  22,  1906,  in  (he  case  of  Germany,  Frofnee^  and 
OrecU  Britain  y.  Japanj  oonceming  the  interpretation  of  Article 
18  of  the  treaty  of  Ajvil  4, 1896,  and  of  other  treaties.^ 

(4)  On  Angoflt  8, 1906,  in  the  ease  of  France  ▼.  Qreat  Britain, 
oonoezning  the  Hnaoat  Dhows.* 

(6)  On  May  22,  1909,  in  the  base  of  Oermany  v.  France,  oon- 
ceming the  Qua  Blanoa  incident.* 

(6)  On  October  23, 1900,  in  the  case  of  Nomoay  y,  Sweden,  con- 
cerning the  question  of  their  maritime  frontier.^ 

(7)  On  September  7,  1910,  in  the  case  of  The  United  StaUs  of 
America  y.Ghreai  BrikUn,oojjioe(nung  the  North  Atlantic  Fisheries.* 

(8)  On  October  26,  1910,  in  the  case  of  The  United  States  of 
America  ▼.  Venezuela,  oonceming  the  claims  of  the  Orinoco 
Steamship  Co.* 

(9)  On  February  24,  1911,  in  the  case  of  France  ▼.  Qreat 
Britain,  concerning  the  British-Indian  Savarkar.' 

(10)  On  May  3,  1912,  in  the  case  of  Italy  ▼.  Peru,  concerning 
the  claim  of  the  brothers  Ganevaro.* 

(11)  On  November  11,  1912,  in  the  case  of  Russia  ▼.  Turkey, 
oonoeming  interest  claimed  on  behalf  of  Russians  for  delay  in 
payment  of  compensation  for  damages  sustained  during  the 
Busso-Turkish  War  in  1877-1878.* 

(12  and  13)  On  Hay  6, 1913,  in  the  cases  of  Franu  v.  Italy, 
concerning  the  seizure  of  the  French  vessels,  Carthage  and 
Manouba,  during  the  Turoo-Italian  War  in  1911.^* 

(14)  On  June  26,  1914,  in  the  case  of  The  Netherlands  v. 
Portugal,  concerning  a  boundary  in  the  Island  of  Timor.^^ 


^  Martens,  N.  B.  O, ,  Snd  8er.  xzxv. 
p.  376. 

*  ICartens,  N.  B.  O. ,  2iid  Ser.  xxx v. 
p.  366. 

*  Hortdnt,  N.B,G.,  3rd  Ser.   ii. 
p.  19. 

«  Biartenfl,  y.B.G.,  Srd  Ser.  iii. 
p.  85. 

*  Martens,  N.B.O,,  8rd  Ser.  iv. 
p.  S9. 

*  Martena,  N.B.G.,  3rd  Ser.  iv. 
p.  79. 

^  BCartens,  N.B,0.,  3rd  Ser.  It. 
p.  744. 


'  Martens,  y.B.G.,  3rd  Ser.  vi. 
p.  64. 

'  Bfartens,  N,B,0.,  3rd  Ser.  vi. 
p.  663. 

^*  Martens,  N.B.a,,  3rd  Ser.  viii. 
pp.  174  and  179.  The  Freneh 
and  Italian  Oovemments  had  also 
submitted  to  arbitration  the  ease  of 
the  seimre  of  the  vessel  Tavignaino, 
But  no  final  award  was  given  in  this 
case,  as  the  Governments  at  issue 
agreed  to  settle  the  matter  out  of 
oourt.  See  Martens,  N,B,0.,  3xd 
Ser.  viii  p.  172. 

^^  A.J.,  ix.  (1916),  p.  240. 
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VII 

THE  PROPOSED  INTERNATIONAL  PRIZE  COURT  AND  THE 
PROPOSED  INTERNATIONAL  COURT  OP  JUSTICE 

Lawrence,  §  192— Nys,  ii.  p.  577— Despagnet,  No.  683  6i9— Hershey,  Nol  317 
—Gregory  in  A.J,,  ii.  (1906),  pp.  458-476— Soott,  The  Hague  Peaee 
Cot{fereneea  (1909),  i.  pp.  465-511  and  423-464,  and  in  A.  J.,  v.  (1911), 
pp.  302-324,  and  vi.  (1912),  pp.  316-358— Wehberg,  Das  Problem.  et«et 
ifUematianaUn  StacUengeriehtshofes  (1912) — Proceedings  of  the  Amertean 
Society  qf  IfUemational  Law,  vi.  (1912),  pp.  144-178— Sohramni,  Daa 
Prisenrecht  (1913),  §  19 — ^Lammasoh,  Die  Lehre  von  der 
harkeii  (1913),  pp.  137-146— Stmpp,  Die  itUertuUionale 
harheit  (1914),  p.  84— Baloh,  A  World  Court  in  the  Light  of  the  United 
8ta*ee  Supreme  Court  (1918)— Reinsch  in  A.J.,  v.  (1911),  pp.  604-614— 
Lehr  in  R.L,  2nd  Ser.  xri.  (1914),  pp.  137-156— Soott,  The  Stattu  of  the 
International  Court  ofJtutice  (1916). 

§  476a.  Convention  xn.  of  the  second  Hague  Peace 
Conference  of  1907  provided  for  the  establishment  of 
an  International  Prize  Court  at  the  Hague,  and  when 
the  last  edition  of  this  work  was  published  it  was  antici- 
pated that  this  court  would  be  set  up.  But  the  con- 
vention failed  to  secure  ratification.  The  court  was 
to  have  consisted  of  fifteen  judges  and  fifteen  deputy 
judffes,  appointed  for  a  period  of  siz  years.  Of  the 
fi^jud^ninewereto^nstitateaquorttm;  ajudge 
who  was  absent  or  prevented  from  sitting  was  to  be 
replaced  by  his  deputy  judge.  Each  contracting  Power 
was  to  appoint  one  judge  and  one  deputy  judge,  and 
the  judges  appointed  by  Great  Britain,  Germany,  the 
United  States  of  America,  Austria-Hungary,  IVance, 
Italy,  Japan,  and  Russia  were  always  to  be  summoned 
to  sit,  whereas  the  judges  appointed  by  the  other  con- 
tracting Powers  were  to  sit  by  rota,  as  shown  in  the 
table  annexed  to  the  convention.  If  a  belligerent 
Power  had,  according  to  the  rota,  no  judge  sitting  in 
the  court,  it  had  the  right  to  ask  that  the  judge  appointed 
by  it  should  take  part  in  the  settlement  of  all  cases 
arising  from  the  war ;  lots  were^then  to  be  drawn  as  to 
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which  of  the  judges  entitled  to  sit  according  to  the  rota 
should  withdraw,  but  this  arrangement  was  not  to  affect 
the  judge  appointed  by  the  other  belUgerent.  The 
belhgerent  captor  was  to  be  entitled  to  appoint  a  naval 
officer  of  high  rank  to  sit  as  assessor,  but  with  no  voice 
in  the  decision ;  a  neutral  Power,  which  was  a  party 
to  the  proceedings  or  whose  national  was  a  party,  was 
to  have  the  same  right  of  appointment.  The  seat  of  the 
International  Prize  Court  was  to  be  at  the  Hague. 

As  the  convention  remained  unratified,  no  such  court 
had  been  established  when  the  World  War  broke  out, 
and  no  further  steps  have  been  taken  with  regard  to  it. 

§  4766.  Valuable  as  has  been  the  Permanent  Court  of  The  Pro- 
Axbitration  at  the  Hague,  it  must  be  pointed  out  that  it  ^^. 
is  not  a  real  court  of  justice.   For,  in  the  first  place,  it  is  ^^^j 
not  itseU  a  deciding  tribunal,  but  only  a  list  of  names,  Justioe. 
out  of  which  the  parties  in  each  case  select,  and  thereby 
constitute  the  court.     Secondly,  experience  teaches  ^ 
that  a  court  of  arbitration  endeavours  rather  to  give 
an  award  ex  aequo  et  honOy  which  more  or  less  pleases 
both  parties,  than  to  decide  the  conflict  in  a  judicial 
manner,  by  simply  applying  strict  legal  rules,  without 
any  consideration  as  to  whether,  or  not,  the  decision 
will  please  either  party.    Thirdly,  since  in  conflicts  to 
be  decided  by  arbitration  the  arbitrators  are  selected  by 
the  parties  on  each  occasion,  there  are  in  most  cases 
different  individuals  acting  as  arbitrators,  so  that  there 
is  no  continuity  in  the  administration  of  justice. 

For  these  reasons  it  would  be  of  the  greatest  value 
to  institute,  side  by  side  with  the  Permanent  Court  of 
Arbitration,  a  real  International  Court  of  Justice,  con- 


*■  Baloh  {ArhitrcUicn  cu  a  Term  of 
IfUenuUional  Law,  reprinted  from 
the  Columbia  Law  Review,  1915) 
ooDtestfl  this  widely  accepted  state- 
ment, and  maintainB  that  arbitra- 
tion courts  have  not  in  the  past 
attempted    to  make  a  oompromise 


between  the  parties  any  more  than 
do  permanent  municipal  courts. 
On  pp.  34-36  he  makes  some  valu- 
able suggestions  for  ensuring  that 
in  future  courts  of  arbitration  should 
not  allow  political  considerations  to 
enter  into  their  decisions. 
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edsfciiig  of  a  number  of  judges  in  the  technical  senBe  of 
the  term,  who  are  once  for  all  appointed,  and  would  have 
to  act  in  each  case  that  the  parties  chose  to  bring  before 
the  court.^  Such  a  court  would  only  take  the  legal 
aspects  of  the  case  into  consideration,  and  would  base 
its  decision  on  purely  legal  deliberations.  It  would 
secure  continuity  in  the  administration  of  international 
justice,  because  it  would  in  each  case  consider  itsdtf 
bound  by  its  former  decisions.    It  would,  in  time,  buiU 

trovezBies  which  as  yet  haunt  the  theory  of  Int^national 
Law.  The  second  Hague  Peace  Conference  of  1907 
discussed  the  question  of  creating  such  a  court,  but 
only  produced  the  draft  of  a  convention  concerning 
the  subject,  which  spoke  of  the  creation  of  a  judicial 
'  arbitration  *  court,  and  thereby  obliterated  the  boun- 
dary line  between  the  arbitral  and  the  strictly  judicial 
decision  of  international  disputes. 

However,  there  was  no  doubt  that  new  attempts 
would  be  made  to  bring  about  the  establishment  of  an 
International  Court  of  Justice,  in  contradistinction  to 
the  Peimanent  Court  of  Arbitration,  for  the  parties  to 
a  conflict  frequently  hesitate  to  have  it  settled  by  arbi- 
tration, whereas  they  would  be  glad  to  have  it  settled 
by  a  strictly  judicial  decision  of  the  legal  questions 
involved.  In  the  same  year,  1907,  Costa  Rica,  Guate- 
mala, Honduras,  Nicaragua,  and  San  Salvador  estab- 
lished the  '  Central  American  Court  of  Justice '  at 
Cartago,  con3isting  of  five  judges.^  This  court  was 
never  of  more  than  local  importance,  and  it  came  to 
an  end  in  1918 ;  ^  but  it  is  of  interest  as  having  been  tiie 
first  of  its  kind. 

1  Diffarent  from  thia  oourt  would  Privathlaget^  (1911) ;  see  alao  Bw  in 

be  an  international  oonrt  of  jostioe  Z.L,  vii.  (1913),  pp.  420-437. 

for  the  settlement  of  money  olaims  .  «r     j  r  a   /ioaq\  o.^«l.»«««.« 

of  priTateindividualBagainfltforeign  o^**^"^-"-  <^^>'  Siq^plement, 

States,   as   proposed   by   Wehberg,  ^  ^^' 

Mm  Intermlumaler  QeriehUhof  fiir  '  See  il./.,  ziL  (1918),  p^  SMi 
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A  far  more  important  attempt  to  establish  an  Inter- 
national Court  of  Justice  is  now  being  made.  Article 
14  of  tlie  Covenant  of  the  League  of  Nations  directs  the 
Council  to  formulate  plans  for  the  establishment  of 
such  a  court,  to  hear  and  determine  any  dispute  of  an 
international  character  which  is  submitted  to  it,  and 
to  give  an  advisory  opinion  on  any  matter  referred  to 
it  by  the  Council  or  by  the  Assembly.  Accordingly,  on 
February  13,  1920,^  the  Council  resolved  to  invite  a 
committee  of  international  jurists  to  prepare  plans  for 
the  court,  and  this  committee  is  now  sitting  (June 
1920).  The  Treaties  of  Peace  have  in  many  cases  pro* 
vided  that  any  dispute  which  should  arise  with  tegjBixd 
to  particular  matters  dealt  with  by  them  should  be 
referred  to  this  court  when  it  has  been  established.^ 


^  See  The  Tirnu,  February  14, 1920. 

'  The  desire  to  aeoure  Uie  exeou- 
tion  61  arbitral  awards,  and  the 
desire  to  proteot  the  territories  of 
neutrals  nrom  enoroaohments  by 
powerful  belligerents,  have  led,  on 
the  part  of  some  imaginative  writers, 
to  the  proposal  to  establish  an  inter 
national  police  foroe.  See  Vollen 
hoven  in  B.!.,  2nd  Ser.  xiii.  (1011) 
pp.  70-85;  EysingainZ.F.,y.(1911) 
pp.  527-534;  Erioh  in  Z.F.,  vii 
(1913),  pp.  906-326.     Erioh  {loe,  cU. 


p.  324)  also  proposes  the  establish- 
ment of  a  special  'international* 
State,  on  whose  territory  the  inter- 
national police  force  should  be 
stationed.  It  need  hardly  be  stated 
that  these,  and  similar,  proposals  are 
Utopian.  The  idea  of  establishing 
an  international  court  with  an 
international  army  and  navy  to 
execute  its  judgments  was  put 
forward  by  Waldstein,  The  Bxpam- 
Mtmo/WeMUm Ideals cmdihe  WarkPe 
Peace  (1899),  pp.  110-112. 
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CHAPTER  I 

ON   INTERNATIONAL  TRANSACTIONS  IN  GENERAL 

I 

NBOOTUTION 

Hefffcer,  §|  234-23»-Geffoken  in  ffokzendorf,  iii.  pp.  668-67(^Lisst,  |  20 
— UUmann,  S  71— Bonfils,  Nob.  792-795— PradierFod6r«,  iii.  Not. 
1354-136^-Rivier,  ii.  §  45--Oilyo,  iii.  S§  18101320,  10701078. 

§  477.  Intematioiial  negotiatioii  is  the  tenn  for  such  Oonoep. 
intercourse  between  two  or  more  States  as  is  initiated,  Kego^a- 
and  directed,  for  the  purpose  of  effecting  an  under- ^^ 
standing  between  them  on  matters  of  interest.    Since 
civilised  States  form  a  body  knit  together  through  their 
interests,  such  negotiation  is,  in  some  shape  or  other, 
constantly  going  on.    No  State  of  any  importance  can 
abstain  &om  it  in  practice.    There  are  many  other 
international  transactions,^  but  negotiation  is  by  far 
the  most  important  of  them.    And  it  must  be  empha- 
sised that  negotiation,  as  a  means  of  amicably  settling 
conflicts  between  two  or  more  States,  is  only  a  particular 
kind  of  negotiation,  although  it  will  be  specially  dis- 
cussed in  another  part  of  this  work.^ 

§  478.  International  negotiations  can  be  conducted  Parties  to 
by  all  such  States  as  have  a  standing  within  the  Family  uo^^^ 
of  Nations.    Full  sovereign  States  are,  therefore,  the 
regular  subjects  of  international  negotiation.    But  it 

^  See  bdow,  H  480-400.  '  See  below»  toL  iL  H  4-0. 
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would  be  wrong  to  maintain  that  States  which  aie  not 
fully  soveteign  can  never  be  parties  to  international 
negotiations.  For  they  can  indeed  conduct  nego- 
tiations on  those  points  concerning  which  they  have  a 
standing  witlun  the  Family  of  Nations.  Thus,  for 
instance,  while  Bulgaria  was  a  half  sovereign  State, 
she  was  nevertheless  able  to  negotiate  on  several  matters 
with  foreign  States  independently  of  Turkey.^  Or 
they  may  be  separately  represented  at  an  international 
conference.  For  instance,  the  British  Dominions — 
Canada,  AustraUa,  South  Africa,  New  2iealand,  and 
India — ^were  separately  represented  at  the  Peace  Con- 
ference at  Paris  in  1919. 

It  must  be  specially  mentioned  that  negotiation 
between  a  State,  on  the  one  hand,  and,  on  the  other,  a 
party  which  is  not  a  State,  is  not  international  n^otia- 
tion,  although  such  party  may  reside  abroad.    Thus, 
negotiations  between  a  State  and  the  Pope,  and  the 
Holy  See,  are  not  international  negotiations,  although 
all  the  formalities  connected  with  international  n^o- 
tiations  are  usually  observed  in  this  case.    Thus,  too, 
negotiations  between  States  and  a  body  of  foreign 
bankers  and  contractors  concerning  a  loan,  the  building 
of  a  railway,  the  working  of  a  mine,  and  the  like,  are 
not  international  negotiations. 
PurpoMof     §  479.  Negotiations  between  States  may  have  various 
NeRotia-  pujpog^^    Their  purpose  may  be  only  an  exchange  of 
views  on  some  political  question ;    or  it  may  be  an 
arrangement  as  to  the  line  of  action  to  be  taken  in 
future  with  regard  to  a  certain  point,  or  a  settlement  of 
difierences,  or  the  creation  of  international  institations, 
such  as  the  Um'versal  Postal  Union  for  example,  and 
so  on.    Of  the  greatest  importance  are  those  negptia- 
tions  which  aim  at  an  understanding  between  membeis 
of  the  Family  of  Nations  respecting  the  very  creation 

^  See  above,  §  91. 
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of  rales  of  International  Law  by  international  conven- 
tions. Since  the  Vienna  Congress  at  the  beginning  of 
the  nineteenth  century  negotiations  between  the  Powers 
for  the  purpose  of  defining,  creating,  or  abolishing  rules 
of  International  Law  have  been  frequently  conducted.^ 

§480.  International  negotiations  are  conducted  byNegotia- 
the  agents  which  represent  the  negotiating  States,  whom  ^ 
The  heads  of  these  States  may  conduct  the  negotiations  ^^^^ 
in  person,  either  by  letters  or  by  a  personal  interview. 
Serious  negotiations  have,  in  the  past,  been  conducted 
by  heads  of  States,  and,  although  this  is  comparatively 
seldom  done,  there  is  no  reason  to  believe  that  personal 
negotiations  between  heads  of  States  will  not  occur  in 
future.^  Heads  of  States  may  also  personally  negotiate 
with  diplomatic,  or  other,  agents  commissioned  for  that 
purpose  by  other  States.  Ambassadors,  as  diplomatic 
agents  of  the  first  class,  must,  according  to  International 
Law,  have  even  the  right  to  approach  in  person  the  head 
of  the  State  to  which  they  are  accredited  for  the  purpose 
of  negotiation.^  As  a  rule,  however,  negotiation  between 
States  concerning  more  important  matters  is  conducted 
by  their  Secretaries  for  Foreign  Affairs,  with  the  help, 
either  of  their  diplomatic  envoys,  or  of  agents  without 
diplomatic  character,  and  so-called  commissaries.^ 

§481.  The  Law  of  Nations  does  not  prescribe  any  Form  of 
particular  form  in  which  international  negotiations  ^•fl^***" 
must  be  conducted.  Such  negotiations  may,  therefore, 
take  place  mva  vocSy  or  through  the  exchange  of  written 
representations  and  arguments,  or  both.  The  more 
important  negotiations  are  regularly  conducted  through 
the  diplomatic  exchange  of  written  communications, 
as  only  in  this  way  can  misunderstandings  be  avoided, 
which  easily  arise  during  viva  voce  negotiations.    Of  the 

^  See  below,  §§  655*568c.  *  Negotiations     between     armed 

«  R««  >ia1o»  g  Aon  foroee  of  belligerents  are  regularly 

Bee  below,  %  4»5.  conducted  by  soldiers.     See  below, 

'  See  above,  §  366.  vol.  ii.  §§  220-240. 
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greatest  importance  aie  the  n^tiatioiis  which  take 
place  through  congresses  and  conferences.^ 

During  vifxi  voce  negotiations  it  happens  sometimes 
that  a  diplomatic  envoy  negotiating  with  the  Secietaiy 
for  Foreign  Affairs  reads  out  a  letter  received  from  his 
home  State.  In  such  case  it  is  usual  to  leave  a  copy 
of  the  letter  at  the  Foreign  Office.  If  a  copy  is  refused, 
the  Secretary  for  Foreign  Affairs  can,  on  his  part,  refuse 
to  hear  the  letter  read.  Thus  in  1825  Canning  refused 
to  allow  a  Russian  commxmication  to  be  read  to  him  by 
the  Russian  ambassador  in  London  with  r^ard  to 
the  independence  of  the  former  Spanish  colonies  in 
South  America,  because  thimknbassador  was  not 
authorised  to  leave  a  copy  of  the  communication  at 
the  British  Foreign  Office.* 
End  and  §  482.  Negotiations  may,  and  often  do,  come  to  an 
N^gotu-  ^^  without  any  effect  whatever,  on  accoimt  of  tiie 
^^^'  parties  failing  to  agree.  On  the  other  hand,  if  negotia- 
tions lead  to  an  understanding,  the  effect  may  be  two- 
fold. It  may  consist,  either  in  a  satisfactory  exchange 
of  views  and  intentions,  and  the  parties  are  then  in  no 
way,  at  any  rate  not  legally ,*  bound  to  abide  by  such 
views  and  intentions,  or  to  act  on  them  in  the  fntoie ; 
or  in  an  agreement  on  a  treaty,  and  then  the  parties 
are  legally  bound  by  the  stipulations  of  such  treaty. 
Treaties  are  of  such  importance  that  it  is  necessary 
to  discuss  them  in  a  special  chapter.^ 

II 

CONGRBSSBS  AND  CONFERENCES 

PhilUmore,  ii.  §§  39-40— Twiss,  ii.  §  8— Taylor,  §§  34-36— Herahey,  Nos.  292- 
294— Bluntsohli,  §  12— Hefftor,  §  242— Geflfoken  in  HoUumOorf^  iii. 
pp.  679-684— Ullmann,  §§  71-72— Bonfils,  Nos.  796-8 14^I>Q8|»giiet, 
No8.  478-482— Pndier-Fod6r6,  vi.  Noa.  2593-2599— Rivier,  ii   § 


^  See  below,  §  483.  during  negotiation,  see  aboTei  $  359. 

'  As  regards  the  language  used  '  See  below,  §§  491-554. 
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Nys,  ii.  pp.  486-4ge-CalTo,  iii  U  1074-1681— Fiore,  ii  Noe.  1216-1224, 
and  Code,  Nob.  1211-1250— Martens,  i.  §  52— Charles  de  Martens, 
ChuieU  diphnuUique,  i.  §  58 — ^Pi«dier-Fod6r6,  Oowi  de  Droit  diplo- 
maHque  (1881),  ii.  pp.  372-425  —  Zaleski,  Die  viflkerrechOicKe  Be- 
deuhtng  der  CongreMe  (1874) — Nippold,  Die  ForthUdung  dee  Verfahrene 
in  vSUerrtehaichen  Sireitigkeiten  (1907),  pp.  480-526~8atow,  DiphmtUic 
Prwstiee,  ii.  H  4S0-4d7~-MyerB  in  A,J,,  viii.  (1914),  pp.  81-108. 

§  483.  International  congresses  and  conferences  are  Conoep- 
formal  meetings  of  the  representatives  of  several  States,  c^- 
for  the  purpose  of  discussing  matters  of  international  ^^^ 
interest,  and  coming  to  an  agreement  concerning  these  f erenoee. 
n[iatters.    The  term  '  congress '  as  well  as  the  term 
'  conference '  may  be  used  for  the  meetings  of  the  repre- 
sentatives of  only  two  States ;  but  as  a  rule  congresses  or 
conferences  denote  suflKbodies  only  as  are  composed  of 
the  representatives  of  a  greater  number  of    States. 
Several  writers^  allege  that  there  are  characteristic 
differences  between  a  congress  and  a  conference.    But 
all  such  alleged  differences  vanish  in  face  of  the  fact 
that  the  Powers,  when  summoning  a  meeting  of  repre- 
sentatives, use  the  terms  '  congress '  and  '  conference  * 
indiscriminately.    It  is  not  even  correct  to  say  that  the 
more  important  meetings  are  named  congresses,  in 
contradistinction  to  conferences,  for  the  Hague  Peace 
Conferences  of  1899  and  1907  were,  in  spite  of  their 
great  importance,  denominated  conferences. 

Much  more  important  than  the  mere  terminological 
difference  between  '  congress  '  and  '  conference '  is  the 
difference  of  the  representatives  who  attend  the  meeting. 
For  it  may  be  that  the  heads  of  the  States  meet  at  a 
congress  or  conference,  or  that  the  representatives 
consist  of  diplomatic  envoys  and  Secretaries  for  Foreign 
Affairs  of  the  Powers.  But,  although  congresses  and 
conferences  of  heads  of  States  have  been  held  in  the 
past,  and  might  at  any  moment  be  held  again  in  the 

^  See,  for  instance,  Martens,  i.  §  52 ;  Fiore,  ii.  S§  1216-1224,  and  Oode^ 
No.  1236. 
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future,  there  can  be  no  doubt  that  the  most  important 
matters  are  treated  by  congresses  and  conferences  con- 
sisting of  diplomatic  representatives  of  the  Powers, 
partiasto     §484.  Congrcsses  and  Conferences  not  being  oi^janised 
^^^'       by  customary  or  conventional  International  Law,  no 


Mid  Con-  roles  exist  with  regard  to  the  parties  to  a  congress  or 
*"™*^  conference.  Everything  depends  upon  the  purpose  for 
which  a  congress  or  a  conference  meets,  and  upon  the 
Power  which  invites  other  Powers  to  the  meeting.  If 
it  is  intended  to  settle  certain  difierences,  it  is  reasonable 
that  all  the  States  concerned  should  be  represented,  for 
a  Power  which  is  not  represented  need  not  consent  to 
the  resolutions  of  the  congress.  If  the  creation  of  new 
rules  of  International  Law  is  intended,  at  least  all  full 
sovereign  members  of  the  Family  of  Nations  ought  to 
be  represented.  To  the  first  Peace  Conference  at  the 
Hague,  nevertheless,  only  the  majority  of  States  were 
invited  to  send  representatives,  the  South  American 
repubUcs  not  being  invited  at  all.  But  to  the  second 
Peace  Conference  of  1907,  forty-seven  States  were 
invited,  although  only  forty-four  sent  representatives. 
Costa  Rica,  Honduras,  and  Abyssinia,  though  invited, 
did  not  send  any  delegates. 

It  is  frequently  maintained  that  only  full  sovereign 
States  can  be  parties  to  congresses  and  conferences. 
This  is  certainly  not  correct,  since  here,  too,  everything 
depends  upon  the  merits  of  the  special  case.  As  a  rule, 
full  sovereign  States  only  are  parties,  but  there  are 
exceptions.  Thus  the  British  Dominions — Canada, 
Australia,  South  Africa,  New  Zealand — and  India  were 
separately  represented  within  the  British  Empire  dele- 
gation at  the  Peace  Conference  at  Paris  in  1919.  Again 
Bulgaria,  at  that  time  a  vassal  under  Turkish  suzerainty, 
was  a  party  to  the  first  and  second  Hague  Peace  Con- 
ferences, although  without  a  vote.  There  is  no  reason 
to  deny  the  rule  that  half  and  part  sovereign  States  can 
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be  partdes  to  congresses  and  conferences  in  so  far  as 
they  are  able  to  negotiate  internationally.^  Such  States 
are,  in  fact,  frequently  asked  to  send  representatives  to 
such  congresses  and  conferences  as  meet  for  non-poUtical 
matters.  Moreover,  there  is  no  objection  to  admitting 
a  delegate  of  the  Pope  to  a  congress  or  a  conference, 
although  the  Holy  See  is  not  a  State. 

But  no  State  can  be  a  party  which  has  not  been 
invited,  or  admitted  at  its  own  request.  If  a  Power 
thinks  it  fitting  that  a  congress  or  conference  should 
meet,  it  invites  such  other  Powers  as  it  pleases,  though 
the  invited  Powers  may  accept  upon  condition  that 
certain  other  Powers  should,  or  should  not,  be  invited 
or  admitted.  Those  Powers  which  have  accepted  the 
invitation  become  parties,  if  they  send  representatives. 
Each  party  may  send  several  representatives,  but  they 
have  only  one  vote,  given  by  the  senior  representative 
for  himself  and  his  subordinates. 

§  485.  After  the  place  and  time  of  meeting  have  Procedure 
been  arranged — such  place  may  be  neutralised  for  the  ^^^ 
purpose  of  securing  the  independence  of  the  deUbera- "^  ^'*- 
tions  and  discussions — ^the  representatives  meet,  and 
constitute  themselves,  by  exchanging  their  commissions, 
and  electing  a  president  and  other  officers.    It  is  usual, 
but  not  obhgatory,^  for  the  Secretary  for  Foreign  Afiairs 
of  the  State  within  which  the  congress  meets  to  be 
elected  president.    If  the  difficulty  of  the  questions 
on  the  programme  makes  it  advisable,  special  committees 
are  appointed  for  the  purpose  of  preparing  the  matter 
for  discussion  by  the  body  of  the  congress.    In  such 
discussion  all  representatives  can  take  part.    After  the 
discussion  follows  the  voting.    The  motion  must  be 
carried  unanimously  to  consununate  the  task  of  the 

^  See  above,  §  478.  was    elected    president.      At    the 

Peace  Conference  at  Paris  in  1919 

'  Thas  at  both  Hague  Peace  Con-       the  first  French  plenipotentiary  was 

ferenoes  the  first  Russian  delegate       elected  president.  - 
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congress,  for  the  vote  of  the  majority  does  not  in  any 
way  bind  the  dissenting  parties.  But  it  is  possible  for 
the  majority  to  consider  the  motion  binding  for  its 
membera.  A  protocol  is  to  be  kept  of  all  the  discos- 
sions,  and  the  voting.  If  the  discussions  and  voting 
lead  to  a  final  result  upon  which  the  parties  agree,  aD 
the  points  agreed  upon  are  generally  drawn  up  in  an 
Act,  which  is  signed  by  the  representatives,  and  called 
the  Final  Act,  or  the  General  Act,  of  the  congress  or 
conference.  A  party  can  make  a  declaration  or  a  reserva- 
tion in  signing  the  Act,  for  the  purpose  of  excluding  a 
certain  interpretation  of  the  Act  in  the  future.  And 
the  Act  may  expressly  stipulate  freedom  for  States 
which  were  not  parties  to  accede  to  it  in  future. 


Ill 

TBANSACnONS  BESIDES  NEGOTIATION 

BlunteoUi,  §  482— Hartmaim«  §  91— Gsreis,  §  77— lint,  §  20. 

Different  §  486.  International  transaction  is  the  term  for  every 
Tnnaao-  ^^  ^^  ^^^  P^^^  ^^  &  State  iu  its  intercouTse  witili  other 
^^  States.  Besides  negotiation,  which  has  been  discossed 
above  in  §§  477-482,  there  are  eleven  other  kinds  of 
international  transactions  which  are  of  legal  import- 
ance —  namely,  declaration,  notification,  protest,  re- 
nunciation, recognition,  intervention,  retorsion,  reprisals, 
pacific  blockade,  war,  and  subjugation.  Recognition 
has  already  been  discussed  above  in  §§  71-75,  inter- 
vention in  §§  134-138,  and  subjugation  in  §§  236-241. 
Retorsion,  reprisals,  pacific  blockade,  and  war  will  be 
treated  in  the  second  volume  of  this  work.  There  are, 
therefore,  only  four  kinds  of  transaction  to  be  dis- 
cussed here — ^namely,  declaration,  notification,  protest, 
and  renunciation. 
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§487.  The  term '  declaration '  is  used  in  three  difierent  D^^ 
meanings.  It  is,  in  the  first  place,  sometimes  used  as  the  ^^' 
title  of  a  body  of  stipulations  of  a  treaty,  according^  to 
which  the  parties  undertake  to  pursue  in  future  a  certain 
line  of  conduct.  The  Declaration  of  Paris,  1856,  and 
the  Declaration  of  St.  Petersburg,  1868,  are  instances  of 
this.  Declarations  of  this  kind  difier  in  no  respect  from 
treaties.^  Secondly,  when  States  pommunicate  to  other 
States,  or  urbi  et  orbit  an  explanation  and  justification 
of  a  line  of  conduct  pursued  by  them  in  the  past,  or  an 
explanation  of  views  and  intentions  concerning  certain 
matters,  this  is  called  a  declaration.  Declarations  of  this 
kind  may  be  very  important,  but  they  hardly  comprise 
transactions  out  of  which  rights  and  duties  of  other 
States  follow.  But  there  is  a  third  kind  of  declaration 
from  which  rights  and  duties  do  follow  for  other  States, 
and  it  is  this  kind  which  is  to  be  regarded  as  an  inter- 
national transaction  within  the  meaning  of  this  part  of 
this  chapter.  The  different  declarations  belonging  to 
this  group  are  by  no  means  of  a  uniform  character; 
among  them  are  declarations  of  war,  declarations  on 
the  part  of  belligerents  concerning  the  goods  they  will 
condemn  as  contraband,  declarations  at  the  outbreak 
of  war  on  the  part  of  third  States  that  they  will  remain 
neutral,  and  others. 

§488.  Notification  is  the  technical  term  for  the  com-  Notifioa- 
miinication  to  other  States  of  certain  facts  and  events   ^^ 
of  legal  importance.    But  a  distinction  must  be  drawn 
between  obligatory  and  merely  usual  notification. 

Notification  has  been  stipulated  in  several  cases  to 
be  obUgatory.  Thus,  according  to  Article  34  of  the 
General  Act  of  the  Berlin  Congo  Conference  of  1885, 
which  has  now  been  repealed  by  a  convention  signed 
at  St.  Germain  on  September  10,  1919,  notification  of 

^  See  below,  §  SOS^  where  is  men-       Foreign  Office  to  give  to  the  term 
tioned  the  attempt  of  the  British       *  declaration '  a  specific  meaning. 
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new  occupations  and  the  like  on  the  African  coast  was 
obligatory.  Thus,  further,  according  to  Article  84  of 
the  Hague  Convention  for  the  peaceful  adjustment  of 
international  differences,  in  case  a  number  of  States  ate 
parties  to  a  treaty,  and  two  of  them,  who  are  at  variance 
concemiug  its  interpretation,  agree  to  have  the  differ- 
ence settled  by  arbitration,  they  have  to  notify  this 
agreement  to  all  the  other  parties.  Again,  accordiiig 
to  Article  2  of  the  Hague  Convention  concerning  the 
Commencements  of  Hostihties,  1907,  the  outbreak  of 
war  must  be  notified  to  the  neutral  Powers ;  and  the 
declaration  of  a  blockade  was  also  to  be  notified,^ 
according  to  Article  11  of  the  unratified  Declaration 
of  London,  1909. 

Apart  from  cases  in  which  notification  is  stipulated 
as  obligatory,  it  is,  in  principle,  not  obhgatory,  althou^ 
in  fact,  it  frequently  takes  place,  because  States  cannot 
be  considered  subject  to  certain  duties  without  know* 
ledge  of  the  facts  and  events  which  give  rise  to  them. 
Thus  it  is  usual  to  notify  to  other  States  changes  in  the 
headship,  and  in  the  form  of  government  of  a  State, 
the  establishment  of  a  Federal  State,  an  annexation 
after  conquest,  the  appointment  of  a  new  Secretary  for 
Foreign  Afiairs,  and  the  hke. 
Protest.  §  489.  Protest  is  a  formal  commimication  from  one 
State  to  another  that  it  objects  to  an  act  performed, 
or  contemplated,  by  the  latter.  A  protest  serves  the 
purpose  of  preservation  of  rights,  or  of  making  it  known 
that  the  protesting  State  does  not  acquiesce  in,  and  does 
not  recognise,  certain  acts.  A  State  can  lodge  a  protest 
with  another  State  against  acts  which  have  been  notified 
to  the  protesting  State,  or  which  have  otherwise  become 
known.  On  the  other  hand,  if  a  State  acquires  know- 
ledge of  an  act  which  it  considers  internationally  illegal, 

^  See  also  the  unratified  Declaration  of  London,  Artiolee  11  (2),  16,  23» 
25,  and  26. 
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md  against  its  rights,  and  nevertheless  does  not  protest, 
this  attitude  implies  a  renunciation  of  such  rights,  pro- 
(dded  that  a  protest  would  have  been  necessary  to  pre- 
serve a  claim.  It  may  further  happen  that  a  State  at 
Bist  protests^  but  afterwards  either  expressly  ^  or  tacitly 
icquiesces  in  the  act.  And  it  must  be  emphasised  that, 
inder  certain  circumstances  and  conditions,  a  simple 
protest  on  the  part  of  a  State,  without  further  action,  is 
lot  in  itself  sufficient  to  preserve  the  rights  in  behalf  of 
vhich  the  protest  was  made.^ 

§490.  Renunciation  is  the  deliberate  abandonment  Renunoia- 
)f  rights.  It  can  be  given  expressis  verbis  or  tacitly.  ^^°* 
i,  for  instance,  a  State  by  occupation  takes  possession 
>i  an  island  which  has  previously  been  occupied  by 
mother  State,^  the  latter  tacitly  renounces  its  rights 
)y  not  protesting  as  soon  as  it  receives  knowledge  of 
he  fact.  Renunciation  plays  a  prominent  part  in  the 
amicable  settlement  of  difierences  between  States,  either 
)ne  or  both  parties  frequently  renouncing  their  claims 
or  the  purpose  of  coming  to  an  agreement.  But  it 
Qust  be  specially  observed  that  mere  silence  on  the 
»art  of  a  State  does  not  imply  renunciation ;  this  occurs 
»nly  when  a  State  remains  silent,  although  a  protest  is 
lecessary  to  preserve  a  claim. 

^  Thus   by  the  Declaration  oon-  Madagascar  after  its  annexation  to 

eming  Siam,  Madagascar,  and  the  France. 

few  Hebrides,  which  was  embodied  '  See  below,  §  539,  concerning  the 

1  the  Anglo-French  Agreement  of  withdrawal  of  Russia  from  Article 

.pril  8,   1904,  Great  Britain  with-  59  of    the  Treaty  of  Berlin,  1878, 

rew    the   protest   which    she   had  stipulating  the  froedom  of  the  port 

lised   against  the  introduction  of  of  Batonm. 

le    customs   tariff  established   at  '  See  above,  §  247. 
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Vattel,  ii.  §§  152,  153,  157,  163— HaU,  §  107— PhilUmore,  ii.  § 

$§  224-233— Taylor,  ^  341-342— Henhey,  Nos.  205-206— BlnntaeUi, 
§  402— Heffter,  §  81— Despagnet,  Nos.  435-436— Pradier-Fod^r^,  ii 
No8.  888-919— Rivier,  iL  pp.  33-40— Nys,  ii.  pp.  497-498,  And  522^ 
— Galvo,  iii.  §§  1667-1584— Flora,  ii.  Not.  976-982-Marten8.  u  %  103- 
Bergbohm,  StaaUvertrdge  und  GeaeUe  aU  Quellen  du  VdHBerrochU  (187:> 
-^elUnek,  Die  rechUiche  NcUur  der  StaaUniverirdffe  (1880)— La^fai. 
Teoria  dei  TroUaii  inUnuaioncUi  (1882)  —  Baooamioi,  Dei  TraMau 
nUenuaionali  (1888)— Nippold,  Der  vdlkerreehtlkke  Vertrag  (1894)- 
Triepel,  Volkerrecht  und  Landem-echt  (1899),  pp.  27-90— Groaeli,  Der 
Zwang  itn  Vdlherreeht  (1912),  pp.  38-56,  138-143— Grandall,  Treatia, 
their  Making  and  JSt^foreemeni,  2Dd  ed.  (1916)  —  Trfunmaarfi,  Da» 
Volkerrecht  nach  dem  Kriege  (1917),  pp.  92-129— Satow,  D^oUfmatie 
Practice,  ii.  §§  498-534. 

Conoep.  §  491.  International  treaties  are  conventions,  or  con- 
TmUes.  ti:^ts,  between  two  or  more  States  concerning  varioas 
matters  of  interest.  Even  before  a  Law  of  Nations,  in 
the  modem  sense  of  the  term,  was  in  existence,  treaties 
used  to  be  concluded  between  States.  And  although 
in  those  times  treaties  were  neither  based  on,  nor  were 
themselves  a  cause  of,  an  International  Law,  i^ejwere 
nevertheless  considered  sacred,  and  binding,  on  account 
of  religious  and  moral  sentiment.  However,  since  the 
manifold  intercourse  of  modern  times  did  not  then  exist 
between  the  different  States,  treaties  did  not  dischaige 
such  all-important  functions  in  the  life  of  humanity  as 
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bhey  do  now.  It  has  been  estimated  that  the  number 
li  treaties  in  force  between  the  several  States  at  the 
outbreak  of  the  World  War  exceeded  eight  thousand, 
md  although  a  number  were  abrogated  by  the  war, 
the  number  is  again  increasing  daily. 

A  treaty,  being  a  contract,  must  not  be  confounded 
^th  various  documents  having  relation  to  treaties 
^thout  themselves  being  treaties — ^namely,  a  memoirey 
I  proposed,  a  note  verbal^  or  a  protocol.  A  memoire  or 
nemorandum  is  a  diplomatic  note  containing  a  summary 
exposition  of  the  principal  facts  of  an  affair.  A  pro- 
oosdl  is  a  document  comprising  an  offer  submitted  by 
me  State  to  another.  A  note  verbal  is  an  unsigned 
iocument  containing  a  summary  of  conversations  or  of 
events,  and  the  hke.  A  protocol  is  an  official  report  of 
)roceedings  or  of  facts,  signed  by  the  interested  parties. 

§  492.  The  important  functions  of  treaties  are  manifest  Different 
f  attention  is  given  to  the  variety  which  exist  nowadays,  SS^ie^ 
md  are  day  by  day  concluded  for  innumerable  purposes, 
ji  regard  to  State  property,  treaties  of  cession,  boundary 
ireaties,  and  many  others  are  concluded.  AUiances, 
leaties  of  protection,  of  guarantee,  of  neutraUty,  and 
}i  peace  are  concluded  for  political  purposes.  Various 
)urposes  are  served  by  consular  treaties,  commercial  ^ 
reaties,  treaties  in  regard  to  the  post,  telegraphs,  and 
ailwa}^,  treaties  relating  to  copyright  and  the  like, 
o  jurisdiction  and  to  extradition,  monetary  treaties, 
reaties  in  regard  to  measures  and  weights,  to  rates, 
axes,  and  customs  duties,  sanitation  treaties  with  re- 
pect  to  epidemics,  treaties  in  the  interest  of  industrial 
stbourers,  and  treaties  with  regard  to  agriculture  and 
adustry.  Again,  various  purposes  are  served  by 
reaties  concerning  warfare,  mediation,  arbitration,  and 
oon. 

I  do  not  intend  to  discuss  the  question  of  classifica- 

>  See  below,  §S  578-680. 
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tion  of  the  difierent  kinds  of  treaties,  for  hitherto  aD 
attempts  ^  at  such  classification  have  failed.  Bat  there 
is  one  distinction  to  be  made,  which  is  of  the  greatest 
importance,  and  according  to  which  the  whole  body  of 
treaties  is  to  be  divided  into  two  classes.  In  one  cla^ 
are  treaties  concluded  for  the  purpose  of  confiiming, 
defining,  or  abolishing  existing  customary  rules,  and  of 
establishing  new  rules  for  the  Law  of  Nations.  Treaties 
of  this  kind  ought  to  be  termed  law-making  treaties. 
Into  the  other  class  fall  treaties  concluded  for  any  other 
purpose.  Law-making  treaties  as  a  source  of  roles  of 
International  Law  have  been  discussed  above  (§  18) ; 
the  most  important  of  these  treaties  will  be  considered 
below  (§§  556-568C). 
Binding  §  493.  The  question  why  international  treaties  have 
Trefttiee.  binding  force,  always  was,  and  still  is,  very  much  dis- 
puted. That  all  those  pubUcists  who  deny  the  le^ 
character  of  the  Law  of  Nations  deny  likewise  a  legsJIy 
binding  force  in  international  treaties  is  obvious.  But 
even  among  those  who  acknowledge  the  legal  character 
of  International  Law,  unanimity  by  no  means  eziste 
concerning  the  binding  force  of  treaties.  The  qu^tion 
is  all  the  more  important  as  everybody  knows  that 
treaties  are  sometimes  broken,  rightly  according  to  the 
opinion  of  the  one  party,  and  wrongly  according  to  the 
opinion  of  the  other.  Many  publicists  find  the  binding 
force  of  treaties  in  the  Law  of  Nature ;  others  in  religious 
and  moral  principles ;  others  ^  again  in  the  self-restraint 
exercised  by  a  State  in  becoming  a  party  to  a  treatv. 
Some  writers  ^  assert  that  it  is  the  wUl  of  the  contract- 
ing parties  which  gives  binding  force  to  their  treaties ; 

^  Sinoe  the  time  of  GrotiuB,  the  §  268  (following  Vattel,  it  §  169)  ; 

soienoel^of  the  Law  of  Nations  has  Rivier,  ii.  pp.  106-118;  Westlake,i. 

not  oeaaed  attempting  a  aatiaf  aotory  p.  294,  and  many  others. 

chMsifioation  of  the  different  kinds  *  So  Hall,  §  107 ;  J^Uin^k,  StaaUu- 

of  treaties.     See  Heffter,  §§  89-91 ;  veHrOge,  p.  31 ;  Nippold,  §  11. 

BlontsohU,  §§  442-445 ;  Martens,  i.  >  So     TiiepeU     VdOerredU     mtd 

§  113 ;  Ullmann,  §  82 ;  Wheaton,  LandeMredU  (1S99K  P-  82. 
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md  others  ^  teach  that  such  binding  f oice  is  to  be  found 
\m  Rechtabeumsstsein  der  Menschheit — ^that  is,  in  the  idea 
>f  right  innate  in  man.  I  beUeve  that  the  question 
3an  satisfactorily  be  dealt  with  only  by  dividing  it  into 
several  different  questions,  and  by  answering  those 
questions  seriatim. 

First,  the  question  is  to  be  answered  why  treaties 
ire  legally  binding.  The  categorical  answer  must  be 
^hat  this  is  so  because  there  exists  a  customary  rule  of 
International  Law  that  treaties  are  binding. 

Then  the  question  might  be  put  as  to  the  cause  of 
;he  existence  of  such  customary  rule.  The  answer  must 
)e  that  such  rule  is  the  product  of  several  joint  causes, 
^ligious  and  moral  reasons  require  such  a  rule,  quite 
is  much  as  the  interest  of  the  States,  for  no  law  could 
ixist  between  nations,  if  such  rule  did  not  exist.  All 
causes  which  have  been,  and  are  still,  working  to  create, 
md  maintain,  an  International  Law  are  at  the  back- 
ground of  this  question. 

And,  thirdly,  the  question  might  be  asked,  how  it  is 
possible  to  speak  of  treaties  having  legally  binding  force 
ivithout  a  judicial  authority  to  enforce  their  stipula- 
ions.  The  answer  must  be  that  the  binding  force  of 
xeaties,  although  it  is  a  legal  force,  is  not  the  same  as 
;he  binding  force  of  contracts  according  to  Municipal 
Law,  since  International  Law  is  a  weaker  law,  and  for 
;his  reason  less  enforceable,  than  Municipal  Law.  But 
ust  as  International  Law  does  not  lack  legal  character, 
n  consequence  of  the  fact  that  there  is  no  central 
authority  ^  above  the  States  which  could  enforce  it,  so 
ntemational  treaties  are  not  deficient  of  a  legally  bind- 
Qg  force,  because  there  is  no  judicial  authority  for  the 
enforcement  of  their  stipulations. 

^  So  BluntaohU,  §  410.  *  See  above,  §  5. 
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VattaU  IL  S§  154-166,  206-212-Hal],  §  lOS— Westlake,  L  p.  29a-nill]imoR, 
ii.  §§  48-49— Taylor,  |§  961-366--Herahey,  No.  297— WheaUm,  i§  265 
267— Moore,  v.  H  734-737— BluntaoUi,  ^  403-409— Heffier,  fS  84-85- 
Ullmann,  §  75— Bonfils,  No.  818— Deepagnet,  No.  446— Pradier-Fod^it. 
ii.  Noe.  1058-106ft— Rivier,  ii.  pp.  45-48— Nys,  u.  pp.  499-M&— CalTo. 
iii  H  16161618— Fiore,  ii.  Noe.  984-1000,  and  Code,  Nob.  748-754- 
Martena,  i.  §  104 — Nippold,  op.  eii.,  pp.  104-111— Grandall,  op,  di„ 
§§  1-5— Schoen  in  Z.  F.,  r.  (1911),  pp.  400-431. 

§  494.  The  so-called  right  of  makiiig  treaties  is  not 
a  light  belonging  to  a  State  in  the  technical  meaning  of 
the  term,  but  a  mere  competence  attaching  to  sove- 
reignty. A  State  possesses,  therefore,  treating-makiDg 
power  only  so  far  as  it  is  sovereign.  Full  sovereign 
States  may  become  parties  to  treaties  of  all  kinds,  beiDg 
r^ularly  competent  to  make  treaties  on  whatever 
matters  they  please.  Not-full  sovereign  States,  how- 
ever, can  become  parties  only  to  such  treaties  as  they 
are  competent  to  conclude.  It  is  impossible  to  lay  down 
a  hard  and  fast  rule  defining  the  competence  of  all 
not-full  sovereign  States.  Everything  depends  upon 
the  special  case.  Thus,  the  constitutions  of  Federal 
States  comprise  provisions  with  regard  to  the  com- 
petence, if  any,  of  the  member-States  to  tonclude  inter- 
national treaties  among  themselves  as  well  as  with 
foreign  States.^    Thus,   again,  it  depends  upon  the 

^  Aooording  to  Artioles  7  and  9  of 
the  Oonstitution  of  Switzerland  the 
Swiss  member-States  are  competent 
to  oonolude  non-politioal  treatiea 
among  themselves,  and,  further,  saoh 
treaties  with  foreign  States  as  oon- 
oem  matters  of  police,  of  local 
traffic,  and  of  State  economics. 
According  to  Article  78  of  the 
German  Constitution  adopted  since 
the  World  War,  the  German  mem- 
ber-States are  competent  to  conolade 
agreementa  with  foreign  States  as  to 


regulated  by  State  legtaiatJoD  ; 
but  these  agreements  require  the  eon  - 
sent  of  the  Federation.  On  the  other 
hand,  according  to  Artiele  1,  j  10i»  at 
the  Constitution  of  the  United  Stales 
of  America,  the  member-Stalei  are 
not  competent  to  oonelude  tnstie* 
either  among  themselves  or  with 
foreign  States.  On  the  tnaty-nak- 
ing  power  of  the  United  Slatei^  aee 
Tucker,  Limitaiioms  on  the  Trmtf- 
making  Power  tmder  the  CamHibttiam 
of  the  United  StateB  {\%lb). 
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special  relation  between  the  suzerain  and  the  vassal 
how  far  the  latter  possesses  the  competence  to  enter 
into  treaties  with  foreign  States ;  ordinarily  a  vassal 
can  conclude  treaties  concerning  such  matters  as  rail- 
ways^  extradition,  commerce,  and  the  like. 

§  495.  The  treaty-making  power  of  States  is,  as  a  rule.  Treaty- 
exercised  by  their  heads,  either  personally,  or  through  p^wer*^ 
representatives  appointed  by  these  heads.     The  Holy^^gj^^ 
AUiance  of  Paris,  1815,  was  personally  concluded  by  of  states 
the  Emperors  of  Austria  and  Russia  and  the  King  of  Govern- 
Prussia.    And  when,  on  June  24,  1859,  the  Austrian  "**''**• 
army  was  defeated  at  Solf erino,  the  Emperors  of  Austria 
and  France  met  on  July  11,  1859,  at  Villafranca,  and 
agreed  in  person  on  preliminaries  of  peace.    Yet,  as  a 
rule,  heads  of  States  do  not  act  in  person,  but  authorise 
representatives  to  act  for  them.    Such  representatives 
receive  a  written  commission,  known  as  powers,  or  full 
powers,  which  authorise  them  to  negotiate  in  the  name 
of  the  respective  heads  of  States.    They  also  receive 
oral  or  written,  open  or  secret  instructions.    But,  as  a 
rule,  they  do  not  conclude  a  treaty  finally,  for  all  treaties 
concluded  by  such  representatives  are,  in  principle,  not 
vahd  before  ratification.^    If  they  conclude  a  treaty  by 
exceeding  their  powers,  or  acting  contrary  to  their  in- 
structions, the  treaty  is  not  a  real  treaty,  and  not  bind- 
ing upon  the  State  they  represent.    A  treaty  of  such 
a  kind  is  called  a  sponsioy  or  sponsiones.    Sponsiones 
may  become  a  real  treaty,  and  binding  upon  the  State, 
through  the  latter's  approval.    Nowadays,  however,  the 
difference  between  real  treaties  and  sponsiones  is  less 
important  than  in  former  times,  when  the  custom  in 
favour  of  the  necessity  of  ratification  for  the  vahdity  of 
treaties  was  not  yet  general.    If  nowadays  representa- 
tives exceed  their  powers,  their  States  can  simply  refuse 
ratification  of  the  sponsio.     Be  that  as  it  may,  while, 

^  See  below,  §  510. 
VOL.  I.  2t 
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as  a  rule,  the  treaty-making  power  of  States  is  exer- 
cised by  their  heads,  the  constitational  practioe  of 
some  States  assigns  it,  so  far  as  many  mattes  are 
concerned,  to  their  Governments.    In  such  a  case  it  is 
the  Government,  and  not  the  head  of  the  State»  which 
must  ratify  the  treaty,  in  order  to  make  it  binding. 
§  496.  For  some  non-political  purposes  of  minor  im- 
aries        portance,  certain  mmor  functionanes  are  recognised 
^^^^  as  competent  to  exercise  the  treaty-making  powK  of 
making    their  States,  which  is,  so  to  say,  delegated  to  them. 
Such  functionaries  are  ipso  factOy  by  their  offices  and 
duties,  competent  to  enter  into  certain  agreeD^nts 
without  the  requirement  of   ratification.    Thus,   for 
instance,  in  time  of  war,  military  and  naval  offioeis 
in  command  ^  can  enter  into  agreements  concerning  a 
suspension  of  arms,  the  surrender  of  a  fortress,  the 
exchange  of  prisoners,  and  the  like.    But  it  naust  be 
emphasised  that  treaties  of  this  kind  are  valid  only 
when  these  functionaries  have  not  exceeded  their  pow^s. 
SeU-  §  496a.  Again,  the  treaty-making  power  belonging  to 

fk)^^^  a  full  sovereign  State  may  be  for  certain  purposes,  or  to 
TrLty^   a  certain  Extent,  delegated  according  to  the  constitu- 
making    tional  practice  of  that  State  by  the  central  Gov^mnent 
^^''     to  the  self-governing  portions  of  the  territory  of  that 
State.     Thus,   the    British  self-governing  Dominioiis 
negotiate  and  conclude  tariff  arrangements  with  foreign 
States,  and  the  Imperial  Government  is  not  in  the  habit 
of   interfering,  unless   general  imperial   interests,  or 
treaty  obligations  undertak^i  by  Great  Britain  towards 
foreign  States,  are  involved.^ 
Oonstitu-      §  497.  Although  the  heads  of  States  are  regulariy, 
Restrio-    according  to  the  Law  of  Nations,  the  organs  that  exmase 
^^^'       the  treaty-making  power  of  the  States,  constitutional 
restrictions  imposed  upon  the  heads  concerning  the 

^  See  Grotius,  iii.  o.  22.  governing   Dominions  in    Intenia- 

*  On  the  general  position  of  self-       tionsl  Law,  see  above,  S§  94a,  94K 
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exercise  of  this  powa  are  nevertheless  of  importance 
for  ihe  Law  of  Nations.  Such  treaties  concluded  by 
heads  of  States,  or  representatives  authorised  by  these 
heads,  as  v  olate  constitutional  restrictions  are  not  real 
treaties,  and  do  not  bind  the  State  concerned,  because 
the  representatives  have  exceeded  their  powers  in  con- 
cluding the  treaties.^  Such  constitutional  restrictions, 
although  they  are  not  of  great  importance  in  Great 
Britain,^  play  a  prominent  part  in  the  constitutions 
of  most  countries.^  Thus,  according  to  Article  8  of  the 
French  Constitution,  the  President  exercises  the  treaty- 
making  power;  but  peace  treaties  and  such  other 
treaties  as  concern  commerce,  finance,  and  some  other 
matters,  are  not  valid  without  the  co-operation  of  the 
French  Parliament.  Thus,  further,  according  to  Article 
45  of  the  German  Constitution,  the  President  exercises 
the  treaty-making  power  in  the  name  of  the  Federation ; 
but  such  treaties  as  refer  to  subjects  of  Federal  legisla- 
tion require  the  consent  of  ^e  Reichstag.  Again, 
accoiding  to  Article  2,  §  2,  of  the  Constitution  of 
the  United  States,  the  President  can  only  ratify  treaties 
with  the  consent  of  the  Senate. 

§  498.  A  treaty  being  a  convention,  mutual  consent  Matiui 
of  the  parties  is  necessary.    Mere  proposals  made  by^^^.^^ 
one  party,  and  not  accepted  by  the  other,  are,  therefore,  ^acting 
not  binding  upon  the  proposer.    Without  force  are  also 
pollicitations,  which  contain  mere  promises  without 
acceptance  by  the  party  to  whom  they  were  made. 
Not  binding  are,  lastly,  so-called  punctaiione8j  mere 
negotiations  on  the  items  of  a  future  treaty,  without 
the  parties  entering  into  an  obligation  to  conclude  that 
treaty.    But  such  jmnctattonea  must  not  be  confounded, 

^  The  whole  matter  is  disooflfled  pp.  297-300. 

with    great    luoidity    by    Nippold,  '  See  Grandall,  op.  cU.,  9§  38-154, 

op.  etl.^pp.  127-164;  see  also  Schoen,  where  the  oonstitutioiial  roles  oon- 

loe.  ciL  oemins  the  making  of  treaties  whioh 

'  See  Anson,  The  Law  and  OuaUum  prevairin  the  United  States,  and  in 

rf  (A<    Ckm&tiMitm^  ii    (2nd  ed«),  most  other  conntriea,  are  diaonssed. 
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either  with  a  pieliminsiy  treaty,  or  with,  h  so-called 
pactum  de  contrahendo.  A  preliminary  tre^iy  requires 
the  mutual  consent  of  the  parties  with  rega  I  to  certain 
important  points,  whereas  other  points  ave  to  be 
settled  by  the  definitive  treaty  to  be  cod  faded  later. 
Such  preliminary  treaty  is  a  real  treaty,  ad  therefore 
binding  upon  the  parties.  A  pactum  d  oofnbrahemk 
requires  like^se  the  mutual  consent  of  tie  parties.  It 
is  an  agreement  upon  certain  points  to  te  incorporated 
in  a  future  treaty,  and  is  binding  upon  tie  parties.  The 
difference  between  pmuiMicmes  and  a  padbum  de  con- 
trahendo  is,  that  the  latter  imposes  an  obligation  on 
the  parties  to  settle  the  points  in  question  by  a  treaty, 
whereas  the  former  does  not. 
Freedom  §  499.  As  a  treaty  will  lack  binding  force  without 
of  Con^^°  ^^^  consent,  absolute  freedom  of  action  on  the  part  of 
anting     the  contracting  parties  is  required.    It  must,  however, 

Represen-  _  _  ti*  #  -■• 

totives.  be  understood  that  circumstances  of  urgent  distress, 
such  as  either  defeat  in  war,  or  the  menace  of  a  strong 
State  to  a  weak  State,  are,  according  to  the  roles  of 
International  Law,  not  regarded  as  excluding  the  freedom 
of  action  of  a  party  consenting  to  the  terms  of  a  treaty. 
The  phrase  'freedom  of  action'  appUes  only  to  the 
representatives  of  the  contracting  States.  It  is  their 
freedom  of  action  in  consenting  to  a  treaty  whidi  must 
not  have  been  interfered  with,  and  which  must  not  have 
been  excluded  by  other  causes.  A  treaty  concluded 
through  intimidation  exercised  against  the  representa- 
tives of  either  party,  or  concluded  by  intoxicated  or 
insane  representatives,  is  not  binding  upon  the  party  so 
represented.  But  a  State  which  was  forced  by  dream- 
stances  to  conclude  a  treaty  containing  humihating 
terms  has  no  right  afterwards  to  shake  ofi  the  obliga- 
tions of  such  a  treaty  on  the  ground  that  its  freedom  of 
action  was  interfered  with  at  the  time.^    This  must  be 

^  See  examples  in  Moore,  v.  §  7^ 
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-emphasised,  because,  in  practice,  such  cases  of  repudia- 
:  cion  have  frequently  occurred.  A  State  may,  of  course, 
bold  itself  justified  by  political  necessity  in  shaking  off 
such  obligations,  but  this  does  not  alter  the  fact  that 
such  action  is  a  breach  of  law. 

§  500.  Although  a  treaty  was  concluded  with  the  Delusion 
real  consent  of  the  parties,  it  is  nevertheless  not  bind-  ?^n™' 
ing  if  the  consent  was  given  in  error,  or  under  a  delusion  ^^°« 
produced  by  a  fraud  of  the  other  contracting  party. 
If,  for  instance,  a  boundary  treaty  were  based  upon  an 
incorrect  map,  or  a  map  fraudulently  altered  by  one  of 
the  parties,  such  treaty  would  by  no  means  be  binding. 
Although  there  is  freedom  of  action  in  such  cases, 
consent  has  been  given  under  circumstances  which 
prevent  the  treaty  from  being  binding. 


Ill 
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Vattel,  ii.  §§  160-162,  166— Hall,  §  108— Phillimore,  ii.  §  61— Walker,  §  30— 
BluntflohU,  §§  410-416— Heffter,  §  83— UUmann,  §  79— Bonfils,  No.  819— 
Despagnet,  No.  445— Pradier-Fod^r^,  ii.  Noe.  1080-1083— M^rignhao, 
ii.  p.  640 — Rivier,  ii.  pp.  67-63 — Nya,  ii.  pp.  603-604 — Fiore,  ii.  Nos. 
1001-1004,  and  Code,  Nos.  760-763— Martens,  i.  §  110— JeUinek,  Die 
rechiliche  NcUvr  der  StaaUnvertrdge  (1880),  pp.  69-60 — Nippold,  op.  ctV., 
pp.  181-190. 

§  501.  The  object  of  treaties  is  always  an  obligation,  objects  in 
whether  mutual  between  all  the  parties,  or  unilateral  ^Siw|* 
on  the  part  of  one  only.  Speaking  generally,  the  object 
of  treaties  can  be  an  obligation  concerning  any  matter 
of  interest  for  States.  Since  there  exists  no  other  law 
than  International  Law  for  the  intercourse  of  States 
with  each  other,  every  agreement  between  them  regard- 
ing any  obligation  whatever  is  a  treaty.  However,  the 
Law  of  Nations  prohibits  some  obligations  from  becoming 
objects  of  treaties,  so  that  such  treaties  as  comprise 
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obligationB  of  this  kind  aie,  from  ihe  vei^  begmniiig, 
null  and  void.^ 
Obtiga-        §  502.  Obligations  to  be  performed  by  a  State  other 
Contnot-  than  a  contracting  party  cannot  be  tiie  object  of  a 
^y  ^®*  treaty.     A  treaty  stipulating  such  an  obligation  would 
be  Objeot.  be  uull  and  vmd.    But  this  must  not  be  confounded  with 
an  obligation  undertaken  by  one  of  the  contracting 
States  to  exercise  an  influence  upon  another  State  to 
perform  certain  acts.    The  object  of  a  treaty  with  such 
a  stipulation  is  an  obligation  of  one  of  the  contracting 
States,  and  the  treaty  is  therefore  valid  and  binding. 
AnObii-       §503.  An  obUgation  inconsistent  with   obligations 
fj^2!rtent  luid^r  treaties  previously  concluded  by  one  State  with 
wi^  other  another  cannot  be  the  object  of  a  treaty  with  a  third 
tions  can.  State.    Thus,  iu  1878,  when,  after  the  war,   Russia 
ObjJ^*°  and  Turkey  concluded  the  preliminary  Treaty  of  Peace 
of  San  Stefano,  which  was  inconsistent  with  the  Treaty 
of  Paris  of  1856  and  the  Convention  of  London  of  1871, 
England  protested,^  and  the  Powers  met  at  the  Congress 
of  Berlin  to  arrange  matters  by  mutual  consent. 
Objeot         §  504.  An  obhgation  to  perform  a  physical  impossi- 
Phyri^    biUty  ^  cannot  be  the  object  of  a  treaty.    If  perchance 
ally         a  State  entered  into  a  convention  stipulating  an  obh- 
gation of  that  kind,  no  right  to  claim  damages  for  non- 
fulfilment  of  the  obligation  would  arise  for  the  other 
party,  such  treaty  being  legally  null  and  void. 
Immoral       §  505.  It  is  a  customarily  recognised  rule  of  the  Law 
ticmiT      of  Nations  that  immoral  obligations  cannot  be  die 
object  of  an  international  treaty.    Thus,  an  alhance 
for  the  purpose  of  attacking  a  third  State  without  pro- 
vocation is,  from  the  begiiming,  not  binding.    It  cannot 
be  denied  that  in  the  past  many  treaties  stipulating 

^  The  voidanoe  ah  origine  of  these      other ;  see  below,  ^  541-644. 

tr^ties    must    not   be    oonfouiided  ,  ^  Martens.  N.KG,,  2nd  Set. 

with  voidanoe  of  such  treaties  aa  are  -.  ^267                  -**-«^-»  *«-  ^ 

▼aUd  in  their  inception,  but  beoome  '  ^* 

afterwards  void  on  some  ground  or  *  See  below^  §  042. 
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immoial  obligations  have  been  concluded  and  executed, 
but  this  does  not  alter  the  fact  that  such  treaties  were 
legally  not  binding  upon  the  contracting  parties.  It 
must,  however,  be  taken  into  consideration  that  the 
question  as  to  what  is  immoral  is  often  controversial.  > 
An  obUgation  which  is  considered  immoral  by  other 
States  may  not  necessarily  appear  inamoral  to  the  con- 
tracting parties,  and  there  is  no  court  that  can  decide 
the  controversy. 

§  606.  It  is  a  unanimously  recognised  customary  niegai 
rule  of  International  Law  that  obligations  which  are  at  ^^' 
variance  with  universally  recognised  principles  of  Inter- 
national Law  cannot  be  the  object  of  a  treaty.  If,  for 
instance,  a  State  entered  into  a  convention  with  another 
State  not  to  interfere  in  case  the  latter  should  appro- 
priate a  certain  part  of  the  open  sea,  or  should  command 
its  vessels  to  conmiit  piratical  acts  on  the  open  sea, 
such  treaty  would  be  null  and  void,  because  it  is  a  prin- 
ciple of  International  Law  that  no  part  of  the  open 
sea  can  be  appropriated,  and  that  it  is  the  duty  of  every 
State  to  interdict  to  its  vessels  the  commission  of  piracy 
on  the  high  seas. 

IV 
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GrotiuB,  u.  0.  15,  §  5— Vattel,  ii.  S  163— Hall,  |  109— Westlake,  i.  pp.  290- 
291— Wheaton,  §  253— Moore,  ▼.  §  740— Hershey,  No.  298— Bluntaohli, 
§§  417-427— Hartmaxm,  §§  46-47— Hefiter,  §§  87-91— UUmann,  §  80— 
BonfiU,  No8.  821-823— Pradier-Fod^r^  ii.  Nos.  1084-1099— M^rignhao, 
ii.  p.  646 — Rivier,  ii.  pp.  64-68 — Nys,  ii.  pp.  604-507 — Fiore,  ii.  Nob. 
1004-1006,  and  Code,  Nob.  764-768— MartenB,  i.  §  112— JeUinek,  Die 
rtehiliche  Natur  der  StaaUnveHr&ge  (1880),  p.  66— Nippold,  op.  eU., 
pp.  178-181— Grandall,  op,  eti.,  §  6. 

§  507.  The  Law  of  Nations  includes  no  rule  which  No  Neoes- 
prescribes  a  necessary  form  of  treaties.  A  treaty  is,  ^^  ^™ 
therefore,  concluded  as  soon  as  the  mutual  consent  of  TreatieB. 
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the  parties  becomes  clearly  apparent.    Such  consent 
must  always  be  given  expressly,  or  by  unmistakable 
conduct,  for  a  treaty  cannot  be  concluded  by  mere  tacit 
acquiescence  ^  or  mere  passivity.    But  it  matters  not 
whether  an  agreement  is  made  orally,  or  in  writing,  or 
by  such  conduct  as  imphes  mutual  consent,  as,  for  in- 
stance, when  an  agreement  is  made  by  symbols.     Thus, 
in  time  of  war,  the  exhibition  of  a  white  flag  symbolises 
the  proposal  of  an  agreement  as  to  a  brief  truce,  for 
the  purpose  of  certain  negotiations,  and  the  acceptance 
of  the  proposal  on  the  part  of  the  other  side  by  the 
exhibition  of  a  similar  symbol  establishes  a  convention 
as  binding  as  any  written  treaty.    Thus,  too,  history 
tells  of  an  oral  treaty  of  alUance,  secured  by  an  oath, 
concluded  in  1697  at  Pillau  between  Peter  the  Great 
of  Russia  and  Frederick  in..  Elector  of  Brandenburg.^ 
Again,  treaties  are  sometimes  concluded  through  the 
exchange  of  personal  letters  between  the  heads  of  two 
States,  or  through  the  exchange  of  diplomatic  notes; 
for  instance,  the  important  so-called  Rush-Bagot  Treaty 
between  the  United  States  of  America  and  Great  Britain 
of  April  28/29,  1817,  concerning  naval  forces  on  the 
Great  Lakes,  was  concluded  by  an  exchange  of  diplo- 
matic notes  between  Charles  Bagot,  the  British  minister 
at  Washington,  and  Richard  Rush,  the  acting  American 
Secretary  of  State.    However,  as  a  matter  of  reason, 
treaties  usually  take  the  form  of  a  written  ^  document, 
signed  by  duly  authorised  representatives  of  the  con- 
tracting parties. 
§  508.  International  compacts  which  take  the  form  of 


^  Taoit  acquiesoence  must  not  be 
confounded  with  what  in  English 
law  is  sometimes  called  *  tacit  con- 
sent/ t.e.  a  contract  which  is  not 
made  in  writing  or  orally,  but  is 
inferred  from  conduct. 

*  See  Martens,  i.  §  112. 

•  The  only  writer  who  nowadays 
insists  that  a  tpritten  agreement  is 


necessary  for  a  treaty  to  be  valid  is, 
as  far  as  I  know,  Bulmerincq  (§  56). 
But  although  all  important  traaties 
are  naturaUy  concluded  in  writijiig. 
the  example  of  the  agreements  ood- 
olttded  between  armed  f oroes  in  tuM 
of  war,  either  orally,  or  through 
symbols,  proves  that  the  written 
form  is  not  absolutely  necessary. 
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written  contracts  aie  sometimes  termed  not  only  agree-  Aot8,Con- 
ments  or  treaties^  but  acts,  conventions^  declaratums,  ]^ia^' 
protocols  J  and  the  like.  But  there  is  no  essential  ^  ^^"■»  ^^' 
difference  between  them,  and  their  binding  force  upon 
the  contracting  parties  is  the  same,  whatever  be  their 
name.  The  Geneva  Convention,  the  Declaration  of 
Paris,  and  the  Final  Act  of  the  Vienna  Congress  are 
as  binding  as  any  agreement  which  goes  under  the  name 
of  *  treaty'  or  *  convention/  The  attempt*  to  dis- 
tinguish fundamentally  between  a  *  declaration '  and  a 
'  convention '  by  maintaining  that,  whereas  a  '  con- 
vention '  creates  rules  of  particular  International  Law 
between  the  contracting  States  only,  a  '  declaration ' 
contains  the  recognition,  on  the  part  of  the  best  qualified 
and  most  interested  Powers,  of  rules  of  universal  Inter- 
national Law,  does  not  stand  the  test  of  scientific  criti- 
cism. This  becomes  apparent  from  the  mere  fact 
that  the  Declaration  of  Paris  of  1856  had  not  been 
agreed  to  by  the  United  States  of  America,  or  by  many 
other  States,  at  the  time  of  its  promulgation. 

A  *  declaration '  is  nothing  else  than  the  title  of  a 
law-making  treaty,  according  to  which  the  parties 
engage  themselves  to  pursue  in  future  a  certain  line 
of  conduct.^  But  such  law-making  treaties  are  quite 
as  frequently  styled  '  conventions '  as  '  declarations.' 
The  best  example  is  the  Hague  '  Convention '  concern- 
ing the  laws  and  usages  of  war,  which  is  based  upon 
the  unratified  '  declaration '  concerning  the  laws  and 
customs  of  war  produced  by  the  Brussels  Conference 
of  1874. 

Again,  the  distinction  made  by  the  Government  of 
the  United  States  between  treaties^  which  can  only  be 

^  The  diftinotion  between  '  agree-  Foreign   Office,  see    PaHiameiUairy 

ment'  and    'oontraot'    in   English  Papers^  Misc.,   No.   6  (1909),  Od. 

law — tee  Anson,  Ccntract^  11th  ed.  4566,    Proceedings    of    the    Inter- 

(1911),  pp.   2>3---doe8  not  exist  in  national  Naval  Conference  held  in 

International  Law.  London,  1908-1909,  p.  57. 

'  On    the    p«rt    of    the    British  *  See  above,  §  487. 
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ratified  by  the  Freeddent  with  the  consent  of  the  Senate, 
and  ogreememdiy  which  do  not  require  such  oonBoat,^ 
has  nothing  to  do  with  International  Law.  It  is  a  dis- 
tinction according  to  the  constitutional  law — or  the 
constitutional  practice — of  the  United  States.  And 
the  distinction  niade  by  the  British  Fotdgn  Office' 
between  treaties  and  one  class  of  conventions  on  the 
one  hand,  and  another  class  of  conventions,  together 
with  most  agreements  and  declarations,  on  the  other 
hand,  according  to  which  the  former  instrum^itB  are 
said  to  be  concluded  in  the  name  of  the  heads  of  the 
States  concerned,  and  the  latter  in  the  name  of  the 
respective  '  Governments,'  has  nothing  to  do  with 
International  Law. 
Parts  of       §509.  Since  International  Law  lays  down  no  raks 

Treaties  . 

concerning  the  form  of  treaties,  there  exist  no  rules 
concermng  the  arrangement  of  the  parts  of  written 
treaties.  But  the  following  order  is  usually  observed. 
A  first  part,  the  so-caUed  preambley  comprises  the  names 
of  the  heads  of  the  contracting  States,  of  tiieir  duly 
authorised  representatives,  and  the  motives  fox  the 
conclusion  of  the  treaty.  A  second  part  consists  of  the 
primary  stipulations  in  numbered  articles.  A  third 
part  consists  of  miscellaneous  stipulations  concerning 
the  duration  of  the  treaty,  its  ratification,  the  accession 
of  third  Powers,  and  the  like.  The  last  part  comprises 
the  signatures  of  the  representatives.  But  this  order 
is  by  no  means  necessary.  Sometimes,  for  instance, 
the  treaty  itself  does  not  contain  the  very  stipulations 
upon  which  the  contracting  parties  have  agreed,  such 
stipulations  being  placed  in  an  annex  to  the  treaty.  It 
may  also  happen  that  a  treaty  contains  secret  stipula- 

^  See  Moore,   v.   §  752,   and,  in  eonventioM^  see  below,  §  512. 
particular,  Orandall,  op,  cit.,  §§  56- 

61.     As  regards  the  aasertion  that  *  See  Cakes  and  Mowat,  The  Ormt 

only  Buoh  compacts  require  ratifica-  European  TreaiieB  qftke  NmetemA 

tion  as   bear  the  title  treaUe9   or  Cknitiry  (1918),  p.  1  n. 
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tions  in  an  additional  part,  which  are  not  made  public 
with  the  bulk  of  the  stipulations.^ 
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GroUus,  U.  o.  11,  §  12— Pnfendori,  iii.  o.  9,  S  2— Vattel,  ii.  §  166— HsU, 
§  110— WestUike,  i.  pp.  290-292— Lawrenoe,  §  132— Phillimore,  u.  §  62— 
TwiM,  i.  §  214— HaUeok,  i.  pp.  296-297— Taylor,  S§  364-367— Moore,  v. 
§§  748-756— Walker,  §  SO-Wharton,  ii.  §§  131 -131a— Hershey,  No.  298 
— Wheaton,  §§  266-263— BlantaohU,  g$  420-421— Heffter,  §  87— Qessner 
in  HoUundorff,  iii.  pp.  15-18— UUmann,  §  78— Bonfils,  Nob.  824-831— 
Pndier-Fod6r6,  ii.  Nos.  1100-1119— M^rignhac,  ii.  pp.  662-666— Nya, 
ii.  pp.  607-515— Rivier,  ii.  §  60— Caivo,  iii.  §§  1627-1636— Fiore,  ii. 
No.  994,  and  CtxU,  No.  765— Martens,  i.  §§  105-108— Wioquefort, 
VAmba99adewr  et  h$  Fandiom  (1680),  ii.  §  xv.— Jellinek,  Die  reehUiche 
Natwr  der  Staatenvertrdge  (1880),  pp.  68-66— Nippold,  op,  cU,,  pp.  123- 
126— Wegmann,  DU  BatifikcUicn  von  StaatwerMgen  (1892)— Crandall, 
op.  dt.,  §  3— Satow,  Diplomatic  Practice,  ii.  §§  606-612. 

§  510.  Ratification  is  the  term  for  the  final  confirma-  Oonoep- 
tion  given  by  the  parties  to  an  international  treaty  con-  FunoSwi 
eluded  by  their  representatives.  Although  a  treaty  is  of  Ratifi- 
concluded  as  soon  as  the  mutual  consent  is  manifest 
from  acts  of  the  duly  authorised  representatives,  its 
binding  force  is,  as  a  rule,  suspended  till  ratification  is 
given.  The  function  of  ratification  is,  therefore,  to 
make  the  treaty  binding ;  and,  if  it  is  refused,  the  treaty 
falls  to  the  ground  in  consequence.  As  long  as  ratifica- 
tion is  not  given,  the  treaty  is,  although  concluded,  not 
perfect.  Many  writers^  maintain  that,  as  a  treaty  is 
not  binding  without  ratification,  it  is  the  latter  which 
really  contains  the  mutual  consent,  and  really  concludes 
the  treaty.  Before  ratification,  they  Tnaintrffciu,  no 
tiealy  has  been  concluded,  but  a  mere  mutual  proposal 
to  conclude  a  treaty  has  been  agreed  to.    But  this 

^  The  matter  is  treated  with  all  Jellinek,  op.   cd.,  p.   55 ;  Nippold, 

detckib    by    Pradier-Fod6r^    ii.    §§  op,  oit,,  p.  123;  Wegmann,  op.  et<., 

1086-1099.  p.  11. 

*  See,  for  inetanoe,  UUmann,  §  78 ; 
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opinion  does  not  accord  with  the  real  facts.^    For  the 
representatives  are  authorised,  and  intend,  to  conclude  a 
treaty  by  their  signatures.    The  contracting  States  have 
always  taken  the  standpoint  that  a  treaty  is  concluded 
as  soon  as  their  mutual  consent  is  clearly  apparent 
They  have  always  made  a  distinction  between  their 
consent,  given  by  representatives,  and  their  ratification 
to  be  given  afterwards ;  they  have  never  ioi  one  moment 
confounded  the  two,  and  considered  their  ratification 
their  consent.    It  is  for  that  reason  that  a  treaty  cannot 
be  ratified  in  part,  that  no  alterations  of  the  treaty  are 
possible  through  the  act  of  ratification,  that  a  treaty 
may  be  tacitly  ratified  by  its  execution,  that  a  treaty  is 
always  dated  from  the  day  when  it  was  duly  signed  by 
the  representatives,  and  not  from  the  day  of  its  ratifica- 
tion, that  there  is  no  essential  difierence  between  such 
treaties  as  want,  and  such  as  do  not  want,  ratification. 
Rationau      §  511.  The  rotiondle  for  the  institution  of  ratification 
]^tu-    13  another  argument  for  the  contention  that  the  con- 
RfttifiL    ^^^^^  ^^  ^^^  treaty  by  the  representatives  is  to  be 
tion.    '   distinguished  from  the  confirmation  given  by  the  respec- 
tive States  through  ratification.    Its  rationale  is  partly 
that  States  want  to  have  an  opportunity  of  re-examining, 
not  the  single  stipulations,  but  the  whole  effect  of  the 
treaty  upon  their  interests.    These  interests  may  be  of 
various  kinds.    They  may  undergo  a  change  inmiediately 
after  the  signing  of  the  treaty  by  the  representatives. 
They  may  appear  to  pubUc  opinion  in  a  different  light 
from  that  in  which  they  appear  to  the  Governments^  so 
that  the  latter  want  to  reconsider  the  matter.    Another 
reason  for  ratification  is  that  treaties  on  many  important 
matters  are,   according  to  the  constitutional  law  of 
most  States,  not  valid  without  some  kind  of  consent  on 
the  part  of  parhaments.    Governments  must,  therefore, 
have  an  opportunity  of  withdrawing  from  a  treaty,  in 

^  The  matter  ia  very  ably  disouased  by  Bivier,  ii.  pp.  74-76. 
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case  parliaments  refuse  their  approval.  These  two 
reasons  have  made,  and  still  make,  the  institution  of 
ratification  a  necessity  for  International  Law. 

§  512.  But  ratification,  although  necessary  in  prin-  lutifioa- 
ciple,  is  not  always  essential.  Although  it  is  now  a^fyj*^^" 
universally  recognised  customary  rule  of  International  j*o<^  *^>«>- 
Law  that  treaties  regularly  require  ratification,  even  if  neoesury. 
this  is  not  expressly  stipulated,  there  are  exceptions  to 
the  rule.  For  treaties  concluded  by  such  State  func- 
tionaries ^  as  have,  ipso  facto  by  their  office,  the  power  to 
exercise  within  certain  narrow  limits  the  treaty-making 
competence  of  their  State,  do  not  want  ratification,  but 
are  binding  at  once  when  they  are  concluded,  provided 
that  the  respective  functionaries  have  not  exceeded 
their  powers.  Further,  treaties  concluded  by  heads  of 
States  in  person  do  not  want  ratification,  provided  that 
they  do  not  concern  matters  in  regard  to  which  consti- 
tutional restrictions  ^  are  imposed  upon  heads  of  States. 
Again,  it  may  happen  that  the  contracting  parties  stipu- 
late expressly,  for  the  sake  of  a  speedy  execution  of  a 
treaty,  that  it  shall  be  binding  at  once  without  ratifica- 
tions being  necessary.  Thus,  Article  6  of  the  Alliance 
between  Great  Britain  and  Japan  of  1902,  Article  8 
of  the  Alliance  of  1905,  and  Article  6  of  the  AQiance  of 
1911,  stipulated  that  the  agreement  '  shall  come  into 
effect  immediately  after  the  date  of  signature.'  Again, 
the  Treaty  of  London  of  July  15,  1840,  between  Great 
Britain,  Austria,  Russia,  Prussia,  and  Turkey,  concern- 
ing the  pacification  of  the  Turco-Egyptian  conflict,  was 
accompanied  by  a  secret  protocol,^  signed  by  the  repre- 
sentatives of  the  parties,  according  to  which  the  treaty 
was  to  be  executed  at  once,  without  being  ratified. 
For  the  Powers  were,  on  account  of  the  victories  of 
Mehemet  Ali,  very  anxious  to  settle  the  conflict  as 

^  See  above,  §  496.         *  See  Martens,  N.R.O.,  i.  p.  163. 
'  See  above,  §  497. 
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quickly  as  possible*  But  it  must  be  emphaflised  tiiat 
renunciation  of  ratification  is  valid  only  if  given  by 
lepiesentatives  duly  authorised  to  make  such  lenim- 
ciation.  If  the  representatives  have  not  received  a 
special  authorisation  to  dispense  with  ratification,  th^ 
renunciation  is  not  binding  upon  the  States  iN^iich  tiiey 
represent. 

It  is  asserted  that '  apart  from  those  compacts  which 
bear  the  title  treaty  or  amoention,  ratification  is  only 
required  where  it  is  {^ovided  f or ' ;  ^  but  this  assertion 
is  too  sweeping.  Since  aU  international  compacts  are 
contracts,  and  therefore  treaties  in  the  wider  sense  d 
the  term,  the  title  which  a  particular  compact  beais 
cannot  decide  the  question  as  to  whether  it  does,  or 
does  not,  require  ratification.*  The  decision  ratber 
depends  upon  the  contents  of  the  compact.  Thus  a 
protocol,  or  an  exchange  of  notes,  which  merely  add 
some  minor  point,  or  record  agreement  on  the  inter- 
pretation of  a  clause  in  a  treaty,  do  not  require  raiifi- 
cation,  unless  this  is  specially  stipulated.  The  same  is 
vahd  for  i^reements  providing  for  a  modus  vioeindi  and 
the  like,  whatever  title  they  may  bear.  Further,  there 
is  no  doubt  that  matters  of  minor  importance  are 
frequently  agreed  upon  by  an  exchange  of  notes,  or  in 
so-called  protocols,  arrangements,  declarations,  and 
the  Uke,  which  are  not  considered  to  be  subject  to 
ratification,  because  the  agreements  therein  contained 
are  at  once  carried  out.  But  apart  from  these  obvioos 
exceptions,  all  compacts  require  ratification,  whatever 
title  the  document  comprising  them  may  bear. 
Length  of  §  513.  No  rule  of  International  Law  prescribes  die 
^SS^'  length  of  time  within  which  ratification  must  be  given, 
**^  or  refused.  If  this  is  not  specially  stipulated  by  Ac 
contracting  parties  in  the  treaty  itself,  a  reasonable 
length  of  time  must  be  presumed  to  be  mutually  granted. 

^  See  Satow,  op.  cil.,  il.  leOS,  p.  276. 
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Without  doubt,  a  refusal  to  ratify  must  be  presumed 
from  the  lapse  of  an  unreasonable  time  without  ratifica- 
tion having  been  made.  In  most  cases,  however, 
treaties  which  are  in  need  of  ratification  now  contain  a 
clause  stipulating  that  they  are  subject  to  ratification, 
and  also  prescribing  the  time  within  which  ratification 
should  take  place. 

§  514.  The  question  now  requires  attention  whether  RefuMi  of 
ratification  can  be  refused  on  just  grounds  only,  ortion. 
according  to  discretion.  Formerly  ^  it  was  maintained 
that  ratification  could  not  be  refused  unless  the  repre- 
sentatives had  exceeded  their  powers,  or  violated 
their  secret  iostructions.  But  nowadays  there  is  pro- 
bably no  publicist  who  maintAins  that  a  State  is  in 
any  case  legally^  bound  to  accord  ratification.  Yet 
many  insist  that  a  State  is,  except  for  just  reasons,  in 
principle  morally  bound  not  to  refuse  ratification.  I 
cannot  see,  however,  the  value  of  such  a  moral,  in  con- 
tradistinction to  a  legal,  duty.  The  fact  upon  which 
everybody  agrees  is  that  International  Law  does  in  no 
case  impose  a  duty  of  ratification  upon  a  contracting 
party.  A  State  refusing  ratification  will  always  have 
reasons  for  doing  so  which  appear  just  to  itself,  sJthough 
they  may  be  unjust  in  the  eyes  of  others.  In  practice, 
ratification  is  given,  or  withheld,  at  discretion.  But 
in  the  majority  of  cases,  of  course,  ratification  is  not 
refused.  A  State  which  often,  and  apparently  wantonly, 
refused  to  ratify  treaties  would  lose  all  credit  in  inter- 
national negotiations,  and  would  soon  feel  the  conse- 
quences.   On  the  other  hand,  it  is  impossible  to  lay 


^  See  Grotiafl,  ii.  o.  11,  §  12; 
Bynkenhoek,  Quaeitiotyu  Juris 
publtci,  ii  7 ;  Wicquefort,  VAm- 
hoModwir,  ii.  15 ;  Vattel,  ii.  §  156 ; 
6.  F.  von  Martens,  §  48. 

*  This  muBt  be  maintained  in  spite 
of  Wegmann's  assertion  (op.  eU, ,  p.  32) 
that  a  customary  rule  of  the  Law  of 
Natioos  has  to  be  reoogniaed  that 


ratification  cannot  regularly  be  re- 
fused. The  hair-splitting  scholasti- 
cism of  this  writer  is  illustrated  by  a 
comparison  between  his  customary 
rule  for  the  non-refusal  of  ratification, 
as  arbitrarily  constructed  by  himself, 
and  the  opinion  which  he  (p.  11) 
emphatically  defends  that  a  treaty  is 
oonoluded  ocdy  by  latifioaticm. 
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down  hard  and  fast  rules  respecting  just  and  unjust 
causes  for  refusing  ratification.  The  interests  at  stake 
are  so  various,  and  the  circumstances  which  must  icfln- 
ence  a  State  are  so  imponderable,  that  it  must  be  left 
to  the  discretion  of  every  State  to  decide  the  question 
for  itself.  Numerous  examples  of  important  treaties 
which  have  not  found  ratification  can  be  given.  It 
suffices  to  mention  the  Hay-Pauncefote  Treaty  between 
the  United  States  and  Great  Britain  regarding  tiie  pro- 
posed Nicaragua  Canal,  signed  on  February  5,  1900, 
which  was  modified  by  the  Senate  of  the  United  States 
in  consenting  to  its  ratification,  this  being  equivalent 
to  refusal  of  ratification.  (See  below,  §  517.) 
Fonnot>^  §515.  No  rulc  of  International  Law  exists  which 
tdon.  prescribes  a  necessary  form  of  ratification.  Ratification 
can,  therefore,  be  given  tacitly  as  well  as  expressly. 
Tacit  ratification  takes  place  when  a  State  b^ins  the 
execution  of  a  treaty  without  expressly  ratifying  it 
Further,  ratification  may  be  given  orally  or  in  writing. 
although  I  am  not  aware  of  any  case  in  which  ratifica- 
tion was  given  orally.  For  it  is  usual  for  ratification 
to  take  the  form  of  a  document  duly  signed  by  tiie 
heads  of  the  States  concerned,  and  their  Secretaries 
for  Foreign  Afiairs.  It  is  usual  to  draft  as  many  docu- 
ments as  there  are  parties  to  the  convention,  and  to 
exchange  these  documents  between  the  parties.  Some- 
times the  whole  of  the  treaty  is  recited  verbatim  in  tiie 
ratifying  documents,  but  sometimes  only  the  title, 
preamble,  and  date  of  the  treaty,  and  the  names  of  tbe 
signatory  representatives  are  cited.  As  ratification  is 
only  the  necessary  confirmation  of  an  already  existing 
treaty,  the  essential  requirement  in  a  ratifying  docu- 
ment is  merely  that  it  should  refer  clearly  and  nnmis- 
takably  to  the  treaty  to  be  ratified.  The  citation  of 
title,  preamble,  date,  and  names  of  the  representatives 
is,  therefore,  quite  sufficient  to  satisfy  that  requirement 
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and  I  cannot  agree  with  those  writers  who  maintain 
that  the  whole  of  the  treaty  ought  to  be  recited  verbatim. 

§  516.  Ratification  is  effected  by  those  organs  which  Ratifioa- 
exercise  the  treaty-making  power  of  the  States*    These  whom  ^ 
organs  are  regularly  the  heads  of  the  States  or  their  ®^^*^ 
Governments,^  but  they  can,  according  to  the  Municipal 
Law  of  some  States,  delegate  the  power  of  ratification 
for  some  parts  of  their  territory  to  other  representatives. 
Thus,   the  Viceroy  of  India  is  empowered  to  ratify 
treaties  with  certain  Asiatic  monarchs  in  the  name  of 
the  Eling  of  Great  Britain  and  Emperor  of  India. 

In  case  the  head  of  a  State  ratifies  a  treaty,  although 
the  necessary  constitutional  requirements  have  not 
been  previously  fulfilled  (as,  for  instance,  where  a 
treaty  has  not  received  the  necessary  approval  from 
the  ParUament  of  the  said  State),  the  question  arises 
whether  such  ratification  is  vaUd,  or  null  and  void. 
Many  writers^  maintain  that  it  is  nevertheless  valid. 
But  this  opinion  is  not  correct,  because  it  is  clearly 
evident  that,  in  such  a  case,  the  head  of  the  State  has 
exceeded  his  powers,  and  that,  therefore,  the  State  con- 
cerned cannot  be  held  to  be  bound  by  the  treaty.^  The 
conflict  between  the  United  States  and  France  in  1831, 
frequently  quoted  in  support  of  the  opinion  that  such 
ratification  is  vaUd,  is  not  in  point.  It  is  true  that  the 
United  States  insisted  on  payment  of  the  indemnity 
stipulated  by  a  treaty  which  had  been  ratified  by  the 
King  of  France  without  having  received  the  necessary 
approval  of  the  French  ParUament.  But  the  United 
States  did  not  maintain  that  the  ratification  was 
valid ;  she  insisted  upon  payment,  because  the  French 
Government  had  admitted  that  such  indemnity  was 
due  to  her.* 

^  See  above,  §  495.  "  See  above,  fi  497,  and  Nippold, 

'  See,   for  instance,   Martens,   i.       p.  147. 
§  107,  and  Rivier,  ii.  p.  85.  «  See  Wharton,  11.  §  131a,  p.  20. 
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§  517.  It  follows  from  the  nature  of  ratification,  as  a 
necessary  confirmation  of  a  treaty  already  concluded, 
that  ratification  must  be  either  given  or  refused,  no 
conditional  or  partial  ratification  being  possible.  That 
occasionally  a  State  tries  to  modify  a  treaty  in  ratifying 
cannot  be  denied;  but  conditional  ratification  is  no 
ratification  at  aU,  but  equivalent  to  refusal  of  ratifica- 
tion. Nothing,  of  course,  prevents  the  other  contract- 
ing party  from  entering  into  fresh  negotiations  in  ngdii 
to  such  modifications  ;  but  it  must  be  emphasiBed  that 
such  negotiations  are  negotiations  for  a  new  treaty,^ 
the  old  treaty  having  become  null  and  void  through 
its  conditional  ratification.  On  the  other  hand,  bo 
obUgation  exists  for  such  party  to  enter  into  fresh  nego- 
tiations, it  being  a  fact  that  conditional  ratification  is 
identical  with  refusal  of  ratification,  whereby  the  treaty 
falls  to  the  ground.  Thus,  for  instance,  when  t^e  Senate 
of  the  United  States  on  December  20, 1900,  in  consenting- 
to  the  ratification  of  the  Hay-Pauncef ote  Treaty,  added 
amendments  which  modified  it.  Great  Britain  did  not 
accept  the  amendments,  and  considered  the  treaty  to 
have  fallen  to  the  ground. 

Quite  particular  is  the  case  of  a  treaty  to  which  a 
greater  number  of  States  are  parties,  and  which  is  only 
partially  ratified  by  one  of  the  contracting  parties. 
Thus  France,  in  ratifying  the  General  Act  of  the  Brosaek 
Anti-Slavery  Conference  of  July  2,   1890,*  excepted 


^  This  is  the  oorreot  explanation 
of  the  practice  on  the  part  of  States, 
which  sometimes  prevails,  of  ac- 
quiescing, after  some  hesitation,  in 
alterations  proposed  by  a  party  to  a 
treaty  in  ratifying  it ;  see  examples 
in  Pradier-Fod6r6,  ii.  No.  1104,  and 
Calvo,  iii.  §  1630. 

*  It  is  of  importance  to  emphasise 
that  the  Senate  of  the  United  States, 
in  proposing  an  amendment  to  a 
treaty  before  its  ratification,  does 
not,  strictly  speaking,  ratify  sach 
treaty  conditionally,  since  it  is  the 


President,  and  not  the  Senata,  vho 
pooooooos  the  power  of  granting  or 
refnsingratifioation ;  see  WillcHi^by, 
The  OonatUyticmU  Law  ofiMe  United 
SUUes  (1910),  i.  p.  462,  n.  14.  Tiie 
President,  however,  aocordiiig  to 
Article  2  of  the  Oonstitation,  osa- 
not  grant  ratlfioation  without  Uw 
consent  of  the  Senate,  and  ao  t^ 
proposal  of  an  amendment  to  s 
treaty  on  the  part  of  the  Seoste 
amounts  to  a  prc^osal  of  a  newtnaty. 
*  Which  is  no  longer  in  force,  see 
below,  §  666. 
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from  ratification  Articles  21  to  23  and  42  to  61,  and  the 
Powers  acquiesced  in  this  partial  ratification,  so  that 
France  was  not  bound  by  these  twenty-three  articles.^ 

But  it  must  be  emphasised  that  ratification  is  only 
partial  and  conditional  if  one  or  more  stipulations  of 
the  treaty  which  have  been  signed  without  reservation 
are  exempted  from  ratification,  or  if  an  amending  clause 
is  added  to  the  treaty  during  the  process  of  ratifica- 
tion. It  is  therefore  quite  legitimate  for  a  party  who, 
in  signing  a  treaty,  made  reservations  against  certain 
articles  ^  to  except  those  articles  from  ratification,  and 
it  would  be  incorrect  to  speak  in  this  case  of  partial 
ratification. 

Again,  it  is  quite  legitimate — ^and  one  ought  not  in 
this  case  to  speak  of  conditional  ratification — ^for  a 
contracting  party,  who  wants  to  secure  a  certain  inter- 
pretation for  certain  terms  and  clauses  of  a  treaty,  to 
grant  ratification  upon  the  understanding  only  that 
they  should  bear  a  particular  interpretation.  Thus 
when,  in  1911,  opposition  arose  in  Great  Britain  to  the 
ratification  of  the  Declaration  of  London  on  account  of 
the  fact  that  the  meaning  of  certain  terms  was  ambigu- 
ous, and  that  the  wording  of  certain  clauses  did  not 
agree  with  the  interpretation  given  to  them  by  the 
Beport  of  the  Drafting  Committee,  the  British  Qovem- 
ment  declared  that  they  would  only  ratify  upon  the 
understanding  that  the  interpretation  contained  in  the 
Beport  should  be  considered  as  binding,  and  that  the 
ambiguous  terms  concerned  should  bear  that  interpre- 
tation.' In  such  cases  ratification  does  not  introduce 
an  amendment  or  an  alteration,  but  only  fixes  the 
meamng  of  otherwise  doubtful  terms  and  clauses  of  a 
treaty. 

^  See  Martens,  N,R.O.,  2nd  Ser.  '  In  faot,  the  Deolaration  has  not 

xxii.  p.  260.  been  ratified  at  alL 

*  See  below,  §  519. 
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Bffeot  of  §  518.  The  effect  of  ratification  by  the  parties  is  to 
uoD.  make  a  treaty  binding.  If  one  party  executes  an  in- 
strument of  ratification,  and  the  other  does  not,  the 
treaty  falls  to  the  ground.  But  the  question  arises 
whether  the  effect  of  ratification  is  retroactive,  so  as  to 
make  a  treaty  binding  from  the  date  when  it  was  duly 
signed  by  the  representatives.  No  unanimity  exists 
among  pubUcists  as  regards  this  question.  As  in  all 
important  cases  treaties  themselves  stipulate  the  date 
from  which  they  are  to  take  effect,  the  question  is 
chiefly  of  theoretical  interest.  The  fact  that  ratifica- 
tion imparts  the  binding  force  to  a  treaty  seems  to 
indicate  that  ratification  has  regularly  no  retroactive 
effect.  Different,  however,  is,  of  course,  the  case  in 
which  the  contrary  is  expressly  stipulated  in  the  treaty 
itself,  and,  again,  the  case  where  a  treaty  contains  stipu- 
lations to  be  executed  at  once,  without  waiting  for  the 
necessary  ratification.  Be  this  as  it  may,  ratification 
makes  a  treaty  binding  only  if  the  original  consent  was 
not  given  in  error,  or  under  a  delusion.^  If,  however, 
the  ratifying  State,  having  discovered  such  error  or  delu- 
sion, ratifies  the  treaty  nevertheless,  such  ratification 
makes  the  treaty  binding.  And  the  same  is  valid  as 
regards  a  ratification  given  to  a  treaty,  although  the 
ratifying  State  knows  that  its  representatives  have 
exceeded  their  powers  by  concluding  the  treaty. 


VI 
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HftU,  §  lU-^Lawrenoe,  §  134--^Hall6ok,  i.  pp.  299-a02-Taylor,  %  370-373- 
VHiarton,  ii.  §  137— Wheaton,  §  266— Bluntsohli,  §§  415-416— Haitmum. 
§  49— Heffter,  §  94— Bonfik,  Nob.  846-860*— DeepagDet,  Noa.  447-448- 
Ptadier-Fod^^,  ii.  Nos.  1151-llfi5  — M6rignhao,  ii.  pp.  667-672- 
Rivier,  ii.  pp.  119-122-Calvo,  iii.  $§  1643-1648--Fioie,  ii.  Nos.  1008- 


^  Sea  abore,  §  IMK). 
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1009,  and  Code,  Nofl.  773-788— Martens,  i.  fi  66  and  114— Nippold, 
op.  cU,,  pp.  151-160— Wright  in  A,J.,  x.  (1916),  pp.  706-736,  and  xi. 
(1917),  pp.  566-677— Orandall,  op.  cU.,  §§  156-159— Roxbuii^h,  Inter- 
natumal  CkmverUwn$  and  Third  StaUt  (1917). 

§  519.  By  a  treaty  the  contracting  parties  in  the  first  Effeot  of 
place  are  concerned.    The  efEect  of  the  treaty  upon  npon^cSn- 
them  is  that  they  are  bound  by  its  stipulations,  and  tiiat  p^°* 
they  must  execute  it  in  all  its  parts.    No  distinction 
should  be  made  between  more  and  less  important  parts 
of  a  treaty  as  regards  its  execution.    Whatever  may  be 
the  importance  or  the  insignificance  of  a  part  of  a  treaty, 
it  must  be  executed  in  good  faith,  for  the  binding  force 
of  a  treaty  covers  all  its  parts  and  stipulations  equally. 
If,  however,  a  party  to  a  treaty  concluded  between 
more  than  two  parties  signs  it  with  a  reservation  as 
regards  certain  articles,  such  party  is  not  bound  by 
these  articles,  although  it  ratifies  ^  the  treaty. 

§  520.  It  must  be  specially  observed  that  the  binding  Effeot  of 
force  of  a  treaty  concerns  the  contracting  States  only,  u]^*th« 
and  not  their  subjects.    As  International  Law  is  a  law  8|iy«o*« 
between  States  only  and  exclusively,  treaties  can  have  Parties, 
effect  upon,  and  can  bind.  States  only  and  exclusively. 
If  treaties  contain  stipulations  with  regard  to  rights  and 
duties  of  the  subjects  of  the  contracting  States,^  their 
courts,  officials,  and  the  like,  these  States  have  to  take 
such  steps  as  are  necessary,  according  to  their  Municipal 
Law,  to  make  these  stipulations  binding  upon  their 
subjects,  courts,  officials,  and  the  Uke.    It  may  be 
that,  according  to  the  Municipal  Laws  of  some  countries, 
the  official  publication  of  a  treaty  concluded  by  the 
Government  is  sufficient  for  this  purpose,  but  in  other 
countries  other  steps  are  necessary,  such  as,  for  ex- 
ample, special  statutes  to  be  passed  by  the  respective 
Parliaments.^ 

'  See  above,  §  517.  national    and    Municipal    Law    as 

'  See  above,  §  289.  discussed   above,   §§   20-26,   is    the 

'  The  distinction  between  Inter-       basis  from  which  the  question  must 
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Effeetoi       §  521.  As  treaties  are  binding  upon  the  contracting 
h^G^    StateSy  changes  in  the  Qovemment,  or  even  in  the  form 
*™^*   of  gpvemment,  of  one  of  the  parties  can,  as  a  rule,  have 
Treatws.  no  influence  whatever  upon  the  binding  force  of  treaties. 
Thus,  for  instance,  a  treaty  of  alliance  concluded  by  a 
State  with  a  constitutional  government  remains  viJid, 
although  the  ministry  may  change.    And  no  head  of  a 
State  can  shirk  the  obligations  of  a  treaty  concluded 
by  his  State  under  the  government  of  his  predecessor. 
Even  when  a  monarchy  turns  into  a  republic,  or  vice 
veraay  treaty  obligations  regularly  remain  the  same. 
For  all  such  changes  and  alterations,  important  as  they 
may  be,  do  not  alter  the  person  of  the  State  which  con- 
cluded the  treaty.    If,  however,  a  treaty  stipulation 
essentially  presupposes  a  certain  form  of  government, 
then  a  change  from  such  form  makes  such  stipulation 
void,  because  its  execution  has  become  impossible.^ 
Effect  of       §522.  According  to  the  principle  mdxt  tertiis  nee 
upon       nocent  nee  prosunt,  a  treaty  concerns  the  contracting 
SteteL     States  only ;  neither  rights  nor  duties,  as  a  rule,  arise 
under  a  treaty  for  third  States  which  are  not  parties  to 
the  treaty.    But  sometimes  treaties  have  indeed  an 
effect  upon  third  States.^    Such  an  effect  is  always  pro- 
duced when  a  treaty  touches  previous  treaty  rights  ol 
third  States.    Thus,  for  instance,  a  conmierdal  treaty 
conceding  more  favourable  conditions  than  hitherto 
have  been  conceded  by  the  parties  thereto  has  an  effect 
upon  all  such  third  Stetes  as  have  previously  concluded 
conmiercial    treaties    containing    the    so-called   most- 
be   decided    whether   international      f  aU  sovereign  State  becomes  half  or 
treaties  have  a  direct  effect  upon  the       part  sovereign,  or  vice  venoj  or  if  • 
officials  and  subjects    of    the  con-       State  meif^es  entirely  into  anoUier, 
tracting   parties.      The    matter   is      and    the   like.    This   is  a  case  of 
treated  in  detail  by  Wright  ia  A.J,^       succession  of  States  which  has  been 
X.  (1916),  pp.  706-736.  discussed  above,  S|  8^84 ;  see  »!» 

^  ^  See  below,  §  542.     Not  to  be       below,  §  548. 

confounded  wiUi  the  effect  of  changes 

in    government   is  the  effect  of  a  *  The  matter  is  exhausdvely  di^* 

change  in  international  status  upon       cussed  by  Roxburgh,  InUmatimii 
treaties,  as,  for  instance,  if  a  ^therto       ChnvenUcna  and  7%itd  SiaUi  (1917). 
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yavimredrnaJbUm  dause^  with  one  of  the  contracting 
parties. 

The  question  arises  whether,  in  exceptional  cases, 
third  States  can  acquire  rights  (and  become  subject  to 
the  duties  connected  therewith)  by  giving  their  express 
or  impUcit  consent  to  the  stipulations  of  such  treaties 
as  were  specially  concluded  for  the  purpose  of  creating 
such  rights,  not  only  for  the  contracting  parties,  but 
also  for  third  States.  Thus,  the  Hay-Pauncefote 
Treaty  between  Oreat  Britain  and  the  United  States  of 
1901,  and  the  Hay-Varilla  Treaty  between  the  United 
States  and  Panama  of  1903,  stipulate  that  the  Panama 
Canal  shall  be  open  to  vessels  of  commerce  and  of  war 
of  all  nations,  although  Great  Britain,  the  United  States, 
and  Panama  only  are  parties.^  Thus,  further,  Article  5 
of  the  Boundary  Treaty  of  Buenos  Ayres  of  September 
15,  1881,  stipulates  that  the  Straits  of  Magellan  shall 
be  open  to  vessels  of  all  nations,  althou^  Argentina 
and  Chil^only  are  parties.  Again,  the  Convention  of 
Paris,  signed  on  March  30,  1856,  and  annexed  to  the 
Peace  Treaty  of  Paris  of  1856,  stipulated  that  Russia 
should  not  fortify  the  Aland  ^  Islands ;  although  this 
stipulation  was  made  in  the  interest  of  Sweden,  only 
Great  Britain,  France,  and  Russia  were  parties.  I 
believe  that  the  question  must  be  answered  in  the  nega- 
tive, and  nothing  prevents  the  contracting  parties  from 
altering  such  a  treaty  without  the  consent  of  third 
States,  provided  the  latter  have  not  in  the  meantime 
customarily  acquired  such  rights  through  the  unanimous 
impticit  consent  of  all  concerned. 

It  has  been  asserted,^  that  if  a  treaty  stipulates  a  right 
for  third  States,  and  they  make  use  of  such  a  right,  they 
thereby  acquire  a  legal  right  for  themselves,  so  that  the 

^  See  below,  §  580,  but  note  the  '  See  above,  §  205,  p.  368,  n.  3. 
Amerioan    interpretation     of     this 

olause.  *  Diena    in    Z./.,    xxv.    (1915), 

'  See  above,  §  184. .  pp.  14*22. 
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treaty  could  not  be  abro^ted  without  th^  consent 
It  is  argued  that,  having  accepted  a  right  which  was 
offered  to  them,  they  could  not  be  deprived  of  it  s^ainst 
their  will.  There  is  no  doubt  that  this  line  of  argu- 
ment would  be  correct,  if  the  contracting  parties  leaStf 
intended  to  offer  such  a  right  to  third  States.  But,  it 
may  well  be  doubted  whether  such  is  always  their 
intention.  It  may  be  said  that,  if  the  contractang 
parties  had  intended  to  do  so,  they  would  have  embodied 
a  stipulation  in  the  treaty,  according  to  which  the  tiiiid 
parties  concerned  could  accede  to  it.^ 

It  must  be  emphasised  that  a  treaty  between  two 
States  can  never  ^invalidate  a  stipulation  in  a  treaty 
between  one  of  the  contracting  parties  and  a  thiid 
State,  unless  the  latter  expressly  consents.  If,  foi 
instance,  two  States  have  entered  into  an  alliance,  and 
one  of  them  afterwards  concludes  a  treaty  with  a  thicd 
State,  according  to  which  all  conflicts  without  ezceptacNi 
shaU  be  settled  by  arbitration,  the  previous  treaty  of 
alliance  remains  valid,  even  in  the  case  of  war  breaking 
out  between  the  third  State  and  the  other  party  to  the 
alliance.^  Therefore,  when  in  1911  Great  Britain  con- 
templated entering  into  a  treaty  of  general  arbitration 
with  the  United  States  of  America,  according  to  which 
all  differences  should  be  decided  by  arbitration,  she 
notified  Japan  of  her  intention,  on  account  of  the  existing 
treaty  of  aUiance,  and  Japan  consented  to  substitute  for 
the  old  treaty  a  new  treaty  of  alliance,^  Article  4  of  which 
stipulates  that  the  alliance  shall  never  concern  a  war 
with  a  third  Power  with  whom  one  of  the  aUies  may 
have  concluded  a  treaty  of  general  arbitration.^ 

^  The  case  of  treaties  intended  to  *  See  below,  §  569. 

make  an  '  international  settlement '  *  Another  example  is  the  Bcyio* 

(see  Roxburgh,  op.   cU.f  pp.   51-60)  Chamorro  Treaty  of  August  5, 19H, 

would  seem  to  be  a  ease  of  unanimous  between  the  United  States  of  Americ* 

implicit  consent.  and  Nicaragua,  against  whioh  Cocto 

Rica,  San  Salvador,  and  HoDdona 

*  See  below,  §  573.  protested.     See  above,  §  136  (2). 
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Vattel,  ii.  §§  285-261— Hall,  §  115— Lawrence,  §  134— Phillimore,  ii.  §§  54- 
63a— BlunteohU,  S§  426-441— HefFter,  §§  96-97— Geffoken  in  HoUuindorff, 
iii.  pp.  85-90— UUmann,  §  83— Bonfils,  Nob.  888-844— Despagnet,  NO0. 
461-452— Pradier-FodM,  ii.  Noe.  1156-1169— Rivier,  ii.  pp.  94-97— 
Nys,  ii.  pp.  516-520— Oavo,  iii.  §§  1638-1642— Fiore,  ii.  Nob.  1018-1019, 
and  Code,  Nob.  789-796— Martens,  i.  §  115— Nippold,  op,  eit,,  pp.  212- 
227— Crandall,  op,  cU.,  §  7— Idman,  Lt  TraiU  de  GaranUe  (1913), 
pp.  10-40. 

§  523.  As  there  is  no  intematdonal  institatibn  which  What 
could  enforce  the  performance  of  treaties,  and  as  history  ha^been 
teaches  that  treaties  have  frequently  been  broken,  ***  ^■•■ 
various  means  of  securing  their  performance  have  been 
made  use  of.    The  more  important  of  these  means 
are  oaths,  hostages,  pledges,  occupation  of  territory, 
guarantee. 

§  524.  Oaths  are  a  very  old  means  of  securing  the  Oaths. 
performance  of  treaties,  which  was  constantly  made 
use  of,  not  only  in  antiquity  and  the  Middle  Ages,  but 
also  in  modem  times.  For  in  the  sixteenth  and  seven- 
teenth centuries,  all  important  treaties  were  still  secured 
by  oaths.  During  the  eighteenth  century,  however, 
the  custom  gradually  died  out,  the  last  example  being 
the  treaty  of  alliance  between  France  and  Switzerland 
in  1777,  which  was  solemnly  confirmed  by  the  oaths 
of  both  parties  in  the  cathedral  at  Solothurn.  The 
employment  of  oaths  for  securing  treaties  was  of  great 
value  in  the  times  of  absolutism,  when  little  difference 
used  to  be  made  between  the  State  and  its  monarch. 
The  more  the  distinction  grew  into  existence  between 
the  State  as  the  subject  of  International  Law  on  the 
one  hand,  and  the  monarch  as  the  temporary  chief 
organ  of  the  State  on  the  other  hand,  the  more  such 
oaths  fell  into  disuse.    For  an  oath  can  exercise  its 
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force  on  the  individual  only  who  takes  it,  and  not  on 
the  State  for  which  it  is  taken. 

Hostages.  §525.  Hostages  are  as  old  a  means  of  securing  treaties 
as  oaths,  but  they  have  likewise,  for  ordinary  purposes  ^ 
at  least,  become  obsolete,  because  they  have  practicaUy 
no  value  at  all.  The  last  case  of  a  treaty  secured  by 
hostages  is  the  Peace  of  Aix-la-Chapelle  in  1748,  in 
which  hostages  were  stipulated  to  be  sent  by  England 
to  France  for  the  purpose  of  securing  the  restitution 
of  Cape  Breton  Island  to  the  latter.  The  hostages  sent 
were  Lord  Sussex  and  Lord  Cathcart,  who  remained 
in  France  till  July  1749- 

Pledge.  §  526.  The  pledging  of  movable  property  by  one  of 
the  contracting  parties  to  the  other  for  the  purpose  of 
securing  the  performance  of  a  treaty  is  possible,  but 
has  not  frequently  occurred.  Thus,  Poland  is  said  to 
have  pledged  her  crown  jewels  once  to  Prussia.^  The 
pledging  of  movables  is  nowadays  quite  obsolete, 
although  it  might  on  occasion  be  revived. 

Oocnpa-        §  527.  Occupation  of  territory,  such  as  a  fort  or  even 

Twritory.  &  wholc  proviucc,  as  a  means  of  securing  the  perf  onnance 
of  a  treaty,  has  frequently  been  made  use  of  with  r^ard 
to  the  payment  of  Icirge  sums  of  money  due  to  a  State 
under  a  treaty.  Nowadays  such  occupation  is  only 
resorted  to  in  connection  with  treaties  of  peace  stipu* 
lating  the  payment  of  a  war  indemnity.  Thus,  the 
preliminary  peace  treaty  of  Versailles  in  1871  stipulated 
that  Germany  should  have  the  right  to  keep  certain 
parts  of  France  under  military  occupation  until  the 
final  payment  of  the  war  indemnity  of  five  milliards 
of  £rancs. 

Again,  the  Treaty  of  Peace  with  Germany  provides 
that  '  as  a  guarantee  for  the  execution  of  the  present 

^  Gonoeming  hostages  nowadays  *  See  Vattel,  it  §  241,  and  PbiOi* 

taken  in  time  of  war,  see  below,       more,  ii.  §  55. 
vol.  ii.  §§  258-259. 
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fareaty  by  Gennany,  the  German  territory  situated  to 
the  west  of  the  Bhine,  together  with  the  bridgeheads, 
will  be  occupied  by  Allied  and  Associated  troops  for  a 
period  of  fifteen  years  from  the  coming  into  force  of  the 
present  treaty/  ^ 

§  528.  The  best  means  of  securing  treaties,  and  one  Ouanm- 
which  is  still  in  use  generally,  is  the  guarantee  of  other 
States  not  directly  affected  by  them.  Such  a  guarantee 
is  a  kind  of  accession^  to  the  guaranteed  treaty,  and 
is  a  treaty  in  itself  —  namely,  the  promise  of  the 
guarantor,  should  occasion  arise,  to  do  what  is  in  his 
power  to  compel  the  contracting  party  or  parties  to 
execute  the  treaty.*  Guarantee  of  a  treaty  is  only  one 
species  of  guarantee  in  general,  which  will  be  discussed 
below,  §§  574-576a. 
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Hall,  §  114— Wheaton,  §  288— Hartmann,  §  51— Hefiiber,  §  88— Ullmann,  §  81 
— Bonfilfl,  No8.  832-834— Despagnet,  No.  448— Pradier-Fod6r^,  ii.  Nob. 
1127-1150— Rivier,  ii.  pp.  89-93-<;alvo,  iii.  §§  162M626— Fiore,  ii. 
Nofl.  1025-1031— Martens,  i.  §  111. 

§  529.  Ordinarily  a  treaty  creates  rights  and  duties  interest 
between  the  contracting  parties  exclusively.    Never- p^oip^. 
theless,  third  States  may  be  interested  in  such  treaties,  ^^^^  ^ 
for  the  cominon  interests  of  the  members  of  the  Family  guBhed. 
of  Nations  are  so  interlaced,  that  few  treaties  between 
single  members  can  be  concluded,  in  which  third  States 
have  not  some  kind  of  interest.    But  such  an  interest, 
all-important  as  it  may  be,  must  not  be  confounded  with 

^  Article  428.  bers   of    the    Family    of    Nations 

'  See  below,  §  532.  guaranteeing,  for  the  present  and 

*  Nippold  (p.  226)  proposes  that  a  the  future,  all  international  treaties. 

universal  treaty  of  guarantee  should  I  do  not  believe  that  this  well-meant 

be  concluded  between  all  the  mem-  proposal  is  feasible. 
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parfcicipation  of  thiid  States  in  treaties.  Sacli  partici- 
pation can  occur  in  five  different  forms — namely,  good 
offices,  mediation,  intervention,  accession,  and  adhesion.^ 

§  530.  A  treaty  may  be  concluded  with  the  help  of 
the  good  offices,  or  through  the  mediation,  of  a  thiid 
State,  whether  these  offices  be  asked  for  by  the  con- 
tracting parties,  or  be  exercised  spontaneously  by  a 
third  State.  Such  third  State,  however,  does  not  neces- 
sarily, either  through  good  offices  or  through  media- 
tion, become  a  real  party  to  the  treaty,  although  tiiis 
might  be  the  case.  A  great  many  of  the  most  imp<»tant 
treaties  owe  their  existence  to  the  good  offices  or  media- 
tion of  third  Powers.* 

§  531.  A  third  State  may  participate  in  a  treaty  in 
such  a  way  that  it  interposes  dictatorially  between  two 
States  negotiating  a  treaty,  and  requests  them  to  drop, 
or  to  insert,  certain  stipulations.  Such  intervention 
does  not  necessarily  make  the  interfering  State  a  real 
party  to  the  treaty.  Instances  of  threatened  inter- 
vention of  such  a  land  are  the  protest  of  Great  Britsdn 
against  the  preliminary  peace  treaty  concluded  in 
1878  at  San  Stefano  ^  between  Russia  and  Turkey,  and 
that  of  Russia,  Germany,  and  France  in  1895  against 
the  peace  treaty  of  Shimonoseki  ^  between  Jskpan  and 
China. 
Aooeeaion.  §  532.  Of  accessiou  there  are  two  kinds.  Accession 
means,  in  the  first  place,  the  formal  entrance  of  a  third 
State  into  an  existing  treaty,  so  that  it  becomes  a 
party  to  the  treaty,  with  all  rights  and  duties  arising 
therefrom.    Such  accession  can  take  place  only  with 


^  That  oertain  treatiee  concluded 
by  the  sucerain  are  ipso  facto  oon- 
cluded  for  the  vassal  State  does  not 
make  the  latter  participate  in  such 
treaties.  Nor  is  it  correct  to  speak 
of  participation  of  a  third  State  in  a 
treaty  when  a  State  becomes  party 
to  a  treaty  throagh  the  fact  that  it 
has  given  a  mandate  to  another  State 


to  contract  on  its  behalf. 

*  The  difference  between  good 
offices  and  mediation  wUl  bedii- 
CQSsed  below,  voL  ii  §  9. 

'  See  above,  §  135  (2). 

«  See  JtG^.,  uL  (18d6),  pp.  457461 
Detidls  oonoeming  inteiveDtian  hsve 
been  given  above,  §§  194-138;  sss 
also  bdow,  voL  ti  i  fiOi 
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the  coDsent  of  the  origmal  contracting  parties ;  it  always 
constitutes  a  treaty  of  itself.  Very  often  the  con- 
tracting parties  stipulate  expressly  that  the  treaty 
shall  be  open  to  the  accession  of  a  certain  State.  And 
the  so-called  law-making  treaties,  as  the  Declaration 
of  Paris  or  the  Geneva  CJonvention  for  example,  regu- 
larly stipulate  that  all  such  States  as  have  not  been 
originally  contracting  parties,  shall  have  an  opportunity 
of  acceding. 

But  there  is,  secondly,  another  kind  of  accession. 
For  a  State  may  enter  into  a  treaty  between  other 
States  for  the  purpose  of  guarantee.^  This  kind  of 
accession  makes  the  acceding  State  also  a  party  to 
the  treaty ;  but  the  rights  and  duties  of  the  acceding 
State  are  different  from  the  rights  and  duties  of  the 
other  parties,  for  the  former  is  a  guarantor  only,  whereas 
the  latter  are  directly  affected  by  the  treaty. 

§  533.  Adhesion  is  defined  as  such  entrance  of  a  third  Adhesion. 
State  into  an  existing  treaty  as  takes  place,  either  with 
regard  only  to  a  part  of  the  stipulations,  or  with  regard 
only  to  certain  principles  laid  down  in  the  treaty. 
Whereas  through  accession  a  third  State  becomes  a 
party  to  the  treaty,  with  all  the  rights  and  duties  arising 
from  it,  through  adhesion  a  third  State  becomes  a  party 
only  to  such  parts  or  principles  of  the  treaty  as  it  has 
adhered  to.  But  it  must  be  specially  observed  that 
the  distinction  between  accession  and  adhesion  is  one 
made  in  theory,  to  which  practice  frequently  does  not 
correspond.  Often  treaties  speak  of  accession  of  third 
States  where  in  fact  adhesion  only  is  meant,  and  vice 
versa.  Thus,  Article  6  of  the  Hague  Convention  with 
respect  to  the  laws  and  customs  of  war  on  land  stipu- 
lates the  possibility  of  future  adhesion  of  non-signatory 
Powers,  although  accession  is  meant.  ^ 

^  See  above,  §  528.  the    tenn    '  adh^ion/    the    ofBoial 

*  Although  the  French  text  usee       English  version  speaks  of  ^aooeaeion.' 
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Vattel,  ii.  §§  198-205— Hall,  §  116— WestUke,  i.  pp.  295-297— Lawienoe, 
§  134— HaUeok,  i.  pp.  314-316— Taylor,  §§  394-399- Wharton,  iL  §  137a 
— Wheaton,  §  276— Moore,  v.  §§  770-778— Bluntarfili,  ^  450-461- 
Hefiter,  §  99— XJUmaim,  §  85— Bonfils,  Nos.  855-86O^De8pagn0i,  Nos. 
453-455— Pradier-Fod^r^,  ii.  No6.  1200-1218— MArignhao,  ii.  p.  788- 
Rivier,  ii.  §  55— Nys,  ii.  pp.  531-535~XMvo,  iiL  S§  1662-1668— FioR, 
ii.  Nos.  1047-1052— Martens,  i.  §  117-Jelliiiek,  Die  redUlieke  Noiw 
der  Staaimvertrage  (1880),  pp.  62-64— Nippold,  op.  eiC,  ppu  235-248— 
Olivi,  8vl^  JSitinzume  dei  TraUati  intemazumaU  (1883)— Sohmidt,  Udter 
die  vdlkerrechUiehe  datutda  Bebue  tie  Miantibue,  etc.  (1907) — ^Kaufmaoc. 
Dae  Weun  dee  VMerreehte  tmd  die  Olatuula  BOnu  eie  sianiUnf  {1911}- 
Bonucoi  in  Z.  F.,  iv.  (1910),  pp.  449-471— CiandaU,  op.  cU.,  f%  178-186- 
Lammasoh,  Dae  VMerreeht  naeh  dem  Kriege  (1917),  pp.  130-171. 

Expira-        §  534.  The  binding'  force  of  treaties  may  terminate 
D^iu-    ^  ^our  different  ways,  because  a  treaty  may  either 
^^^     expire,  or  be  dissolved,  or  become  void,  or  be  cancelled.^ 
distinc-     ThegTounds  of  expiration  of  treaties  are,  first,  expira- 
F^i.      tion  of  the  time  for  which  a  treaty  was  concluded, 
ment.       ^j^^^  secoudly,  j)ccujienoe  of  a.  resolutive  condition. 
Of  grounds  of  (dissolution  of  treati^rffierTS^Tthree-- 
nameLy,  mutual  consent,  withdrawal  by  notice,  and 
vital  change  of  circumstances.    In  contradistinction 
to  expiration,  dissolution,  voidance,  and  cancellation, 
performance  of  treaties  does  not  terminate  their  bind- 
ing force.    A  treaty  whose  obUgation  has  been  per- 
formed is  as  valid  as  before,  although  it  is  then  of 
historical  interest  only. 
Ezpira-        8  535.  All  such  treaties  as  are  concluded  for  a  certain 
ti^ugh    period  of  time  only,  expire  with  the  expiration  of  such 
tiS^S     time,  unless  they  are  renewed,  or  prolonged  for  another 
i^me.       period.    Such    time-expiring    treaties    are    feequently 

*  The.distdnotion  made  in  the  text  would  seem  to  be  of  ooBndenble 

between  fulfilment,  expiration,  dis-  importance.    Voidanoe  and  oaoeelU* 

solution,  voidanoe,  and  oanoellation  tion  wiU  be  discussed  below,  ^  510- 

of  treaties  is,  as  fiftr  as  I    know,  544  and  645-549. 
nowhere  sharply  drawn,  although  it 
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concluded^  and  no  notice  is  necessary  for  their  expira- 
tion, except  when  specially  stipulated. 

A  treaty,  however,  may  be  concluded  for  a  certain 
period  of  time  only,  but  with  an  additional  stipulation 
that  the  treaty  shall,  after  the  lapse  of  such  period,  be 
valid  for  another  period,  unless  one  of  the  contracting 
parties  gives  notice  in  due  time. 

§  536.  Different  from  time-expiring  treaties  are  such  Ezpira- 
as  are  concluded  under  a  resolutive  condition,  which  ^ugh 
means  under  the  condition  that  they  shall  at  once  expire  J^oin- 
with  the  occurrence  of  certain  circumstances.    As  soon  dition. 
as  these  circumstances  arise,  the  treaties  expire. 

§  537.  A  treaty,  although  concluded  for  ever,  or  for  Mutual 
a  period  of  time  which  has  not  yet  expired,  may  never-  <^'--*- 
theless  always  be  dissolved  by  mutual  consent  of  the 
contracting  parties.    Such  mutual  consent  can  become 
apparent  in  three  different  ways. 

First,  the  parties  can  expressly  and  purposely  declare 
that  a  treaty  shall  be  dissolved ;  this  is  rescission. 
Or,  secondly,  they  can  conclude  a  new  treaty  concerning 
the  same  objects  as  those  of  a  former  treaty,  without 
any  reference  to  the  latter,  although  the  two  treaties 
are  inconsistent  with  each  other.  This  is  substitution, 
and  in  such  a  case  it  is  obvious  that  the  treaty  previously 
concluded  was  dissolved  by  tacit  mutual  consent.  Or, 
thirdly,  if  the  treaty  is  one  that  imposes  obligations 
upon  one  of  the  contracting  parties  only,  the  other 
party  can  renounce  its  rights.  Dissolution  by  renuncia- 
tion is  a  case  of  dissolution  by  mutual  consent,  since 
acceptance  of  the  renunciation  is  necessary. 

§  538.  Treaties,  provided  they  are  not  such  as  are  With- 
concluded  for  ever,  may  also  be  dissolved  by  with-  N?ti^.  ^ 
drawal,   after  notice  by  one  of  the  parties.    Many 
treaties   stipulate   expressly   the   possibility   of   such 
withdrawal,  and  as  a  rule  contain  details  in  regard 
to  form,  and  period,  in  which  notice  is  to  be  given 
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for  the  purpose  of  withdrawaL  But  there  are  other 
treaties  which,  although  they  do  not  espressly  stipulate 
the  possibility  of  withdrawal,  can  nevertheless  be  db- 
solved  after  notice  by  one  of  the  contracting  parties. 
To  that  class  belong  all  such  treaties  as  are  either  not 
expressly  concluded  for  ever,  or  apparently  not  intended 
to  set  up  an  everlasting  condition  of  things.  Thus,  for 
instance,  a  commercial  treaty,  or  a  treaty  of  alliance 
not  concluded  for  a  fixed  period  only,  can  always  be 
dissolved  after  notice,  although  such  notice  be  not 
expressly  stipulated.  Treaties,  however,  which  are 
apparently  intended,  or  expressly  concluded^  for  the 
purpose  of  setting  up  an  everlasting  condition  of  things, 
and,  further,  treaties  concluded  for  a  certain  period  oi 
time  only,  are  as  a  rule  not  notifiable,  although  they 
can  be  dissolved  by  mutual  consent  of  the  contracting 
parties. 

It  must  be  emphasised  that  all  treaties  of  peace,  and 
all  boundary  treaties,  belong  to  this  class.  It  csxmot 
be  denied  that  history  records  many  cases  in  which 
treaties  of  peace  have  not  established  an  everlasting 
condition  of  things,  since  one,  or  both,  of  the  contract- 
ing States  took  up  arms  again,  as  soon  as  they  recovered 
from  the  exhausting  effect  of  the  previous  war.  But 
this  does  not  prove  either  that  such  treaties  can  be 
dissolved  through  giving  notice,  or  that,  at  any  rate  as 
far  as  International  Law  is  concerned,  they  are  not 
intended  to  create  an  everlasting  condition  of  things. 
Vital  §  539.  Although,  as  just  stated,  treaties  concluded 

Ciroam-^  for  a  Certain  period  of  time,  and  such  treaties  as  are 
stonces.  apparently  intended  or  expressly  contracted  for  the 
purpose  of  setting  up  an  everlasting  condition  of  things, 
caimot,  in  principle,  be  dissolved  by  withdrawal  of  one 
of  the  parties,  there  is  an  exception  to  this  rule.  For 
it  is  an  almost  universally  recognised  fact  that  vital 
changes  of  circumstances  may  be  of  such  a  kind  as  to 
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ustify  a  party  in  demanding  to  be  released  from  the 
>bligations  of  an  unnotifiable  treaty.^  The  vast  majority 
)f  publicists,  as  well  as  the  Grovemments  of  the  civilised 
States,  defend  the  principle  ^  conventio  omnis  inteUigitur 
'€bu8  sic  stantibus^  and  they  agree,  ^  therefore,  that  all 
}reaties  are  concluded  under  the  tacit  condition  rdms 
ric  stanttbus.^  That  this  condition  involves  a  large 
^kmount  of  danger  cannot  be  denied,  for  it  can  be,  and 
indeed  frequently  has  been,  abused  for  the  purpose  of 
biding  the  violation  of  treaties  behind  the  shield  of  law, 
Bind  of  covering  shameful  wrong  with  the  mantle  of 
righteousness.  But  all  this  cannot  alter  the  fact  that 
this  exceptional  condition  is  as  necessary  for  Inter- 
national Law  and  international  intercourse  as  the  very 
rule  pacta  sunt  servanda.  When  the  existence,  or  the 
vitft|  rJAVftlnpm^f./  of  a  State  stands  in  unavoidable 
conflict  with  its  treaty  obligations,  the  latter  must 


^  Suoh  a  denmiid  can,  of  ooune, 
only  be  made  with  regard  to  execu- 
tory treaties.  Executed  treaties  are 
beyond  the  reach  of  such  a  demand. 

^  The  principle  dates  back  to  the 
glo8scUore*t  ftnd  has  found  entrance 
into  the  doctrine  of  International 
Law  by  way  of  the  doctrine  of 
Municipal  Law.  See  Pfaff,  Die 
Klatud  Eebui  aic  stofUHnu  in  der 
Docktrin  tmd  der  oegterrtiehiecKen 
Oeeetzgebung  (1898) ;  Bindewald, 
RecfUsgeechichUiche  Daratellvng  der 
Klauiel  Rebut  tic  Uaniihru  tmd  ihre 
SteUung  im  BUrgerlichen  Oeseizbueh 
(1901);  Kaufmann,  Die  Klautd 
Rebue  eic  tkuUHme  (1907). 

'  See  Bonucoi  in  Z.V.,  iv.  (1910), 
pp.  449-471.  Many  writers  agree  to 
it  with  great  reluctance  only,  and  in 
a  ▼ery  limited  sense,  as,  for  instance, 
Grotius,  ii,  c.  16,  §  26,  No.  2; 
Vattel,  ii.  §  296;  Klflber,  §  165. 
8ome  few  writers,  however,  disagree 
altogether,  as,  for  instance,  Bynker- 
Bhoek,  Quaeei.  Jur.  pMie,,  ii.  c.  10, 
and  WUdman,  Ituiiitdes  of  Inter- 
nati<mal  Law,  i.  (1849),  p.  176. 
Schmidt,  op.  eU.,  pp.  26-92,  would 
B^m  to  reject  the  dauetUa  alto- 
gether,  yet— see    pp.    98-161— had 
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nevertheless  not  help  recognising 
it  in  the  end,  although  not  as  a  rule 
of  law,  but  as  a  morally  justifiable 
rule  of  policy.  A  good  survey  of 
the  practice  of  the  States  in  the 
matter  during  the  nineteenth  cen- 
tury is  given  by  Kaufmann,  op.  dt,, 
pp.  12-37.  See  also  Foster,  The 
Practice  of  Dvplomacy  (1906),  pp. 
299-306.  Very  peculiar  is  the  atti- 
tude of  Lammasoh  in  Dae  ViUker' 
re^  naeh  dem  Kriege  (1917); 
whereas  he  uses  every  possible  argu- 
ment on  pp.  142-158  to  prove  that 
the  clausula  is  not,  and  has  never 
been,  a  recognised  rule  of  customary 
International  Law,  he  attempts  to 
prove  on  pp.  159-171  that  treaties 
of  alliance  and  guarantee  are  not 
binding,  or,  at  any  rate,  are  con- 
cluded according  to  the  principle, 
rebuM  eic  atantibue  (p.  170). 

*  The  application  of  the  principle, 
rebue  tie  stantibtu,  to  treaties  is 
recognised  in  a  decision  of  the 
Supreme  Court  of  Switzerland ;  see 
EhUeeheidungen  dee  Schweitzer  Bun- 
deegerichte,  vui.  (1882),  p.  67.  The 
case  is  quoted  by  Kaufmann,  op.  cit., 
p.  68. 
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give  way,  for  self-preservation  and  development 
in  accordance  with  the  growth  and  the  vital  require- 
ments of  the  nation,  are  the  primary  duties  of  every 
State.  No  State  would  consent  to  any  such  treaty  as 
would  hinder  it  in  the  fulfilment  of  these  primary  duties. 
The  consent  of  a  State  to  a  treaty  presupposes  a  con- 
viction that  it  is  not  fraught  with  danger  to  its  exis^ 
ence  and  vital  development.  For  this  reason  every 
treaty  implies  a  condition  that,  if  by  an  unforeseen 
change  of  circumstances  an  obligation  stipulated  in 
the  treaty  should  imperil  the  existence  or  vital  develop- 
ment of  one  of  the  parties,  it  should  have  a  right  to 
demand  to  be  released  from  the  obligation  concerned. 

This  influence  of  a  vital  change  of  circumstances  and 
conditions  upon  the  validity  of  treaties  is  no  isolated 
phenomenon,  for  vital  changes  of  circumstances  and 
conditions  play  a  great  part  with  regard  to  the  validity 
of  all  law.  Circimistances  alter,  not  only  cases,  but 
also  the  law,  as  the  development  of  Common  Law  and 
Equity  shows  no  less  than  that  of  International  Law. 
Why  should  a  vital  change  of  circumstances  not  have 
an  influence  upon  treaty  obligations,  if  it  has  such  force 
as  to  change  even  the  law  itself  ? 

The  great  danger  of  the  clause,  rdms  sic  sUmlibuB,  is 
to  be  found  in  the  elastic  meaning  of  the  term  '  vital 
change  of  circumstances,'  since,  in  the  absence  of  an 
international  court  to  which  an  appeal  could  be  made, 
a  State  will  in  each  particular  case  judge  for  itself 
whether  or  not  there  is  a  vital  change  of  circumstances 
justifying  its  demand  to  be  released  from  a  treaty 
obligation.  As  long  as  there  is  no  international  court 
in  existence,  which,  on  the  motion  of  one  of  the  con- 
tracting parties,  could  set  aside  a  treaty  obligation  the 
execution  of  which  had  become  so  oppressive  that  the 
party  under  the  obligation  might  in  justice  ask  to  be 
released,  there  remains  the  great  danger  that  the  clause, 
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U  be  abused,  for  the  purpose  of 

of  treaties  behind  the  shield  of 

band,   the  danger  is  somewhat 

le  fact  that  frequent  resort  to 

stijGication  by  any  State  would 

■  credit  among  the  nations. 

it  is  generally  agreed  that  the 

nSy  may  only  be  resorted  to  in 

[Stances,  and  that  certainly  not 

ances  justifies  a  State  in  making 

at,  although  treaty  obligations 

of  circumstances,  become  dis- 

ind  onerous,  they  must  never- 

Jl  agree,  further,  that  a  change 

Q  a  change  in  the  form  of  a 

'  of  a  monarchy  into  a  repubhc 

alone,  and  in  itself,  justify  a 

clause.    On  the  other  hand, 

r  cases  in  which  it  could  justly 

)r  example,  if  a  State  enters 

tor  a  certain  period  of  time, 

ion  of  the  alliance,  a  change 

so   that   now   the   alliance 

ce  of  one  of  the  contracting 

he  clause,  rebus  sic  stcmtibusy 

1  demanding  to  be  released 

greement  as  to  the  cases  in 
night  not,  be  justly  applied 
as  long  as  there  is  no  inter- 
decide  each  case.    But  the 
the  beginning  of  the  nine- 
w  cases  of  the  application 
And  there  is  no  doubt 
.  conviction  became  more 
olause,  rdms  sic  stanttlms^ 
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ought  not  to  give  a  State  the  right,  immediately  upon 
the  happening  of  a  vital  change  of  ciicumstances,  to 
declaie  itself  free  from  the  obligations  of  a  treaty, 
but  should  only  entitle  it  to  claim  to  be  released  from 
them  by  the  other  party  or  parties  to  the  treaty.  Acoord- 
ingly,  when  a  State  is  of  the  opinion  that  the  obligaticms 
of  a  treaty  have,  through  a  vital  change  of  circumstances, 
become  unbearable,  it  should  first  approach  the  other 
party  or  parties,  and  request  them  to  abrogate  the 
treaty.^  If  such  abrogation  be  refused,  a  conflict  arises 
between  the  treaty  obligations  and  the  right  to  be 
released  from  them,  which,  in  the  absence  of  an  inter- 
national court  that  could  give  judgment  in  the  matter, 
cannot  be  settled  juridically.  It  is  only  then  that  a 
State  may  perhaps  be  justified  in  declaring  that  it  can 
no  longer  consider  itself  bound  by  those  obligations. 

The  conviction  that  a  State  has  no  right  to  hbeiate 
itself  from  the  obligations  of  a  treaty,  without  havisg 
first  asked  the  other  party  or  parties  for  its  release  fioiD 
them,  became  apparent  when,  in  1870,  during  the 
Franco-German  War,  Russia  declared  her  withdrawal 
from  the  stipulations  of  the  Treaty  of  Paris  of  1856, 
which  concerned  the  neutralisation  of  the  Black  Sea, 
and  imposed  a  restriction  upon  her  in  r^ard  to  men-of- 
war  in  that  sea.  Great  Britain  protested,  and  a  con- 
ference was  held  in  London  in  1871.  Although  bj  a 
treaty  signed  on  March  13,  1871,  this  conference,  con- 
sisting of  the  signatory  Powers  of  the  Treaty  of  Pans 
— ^namely,  Austria,  England,  France,  Germany,  Italy, 
Russia,  and  Turkey — complied  with  the  wishes  of 
Russia,  and  abolished  the  neutralisation  of  the  Black 
Sea,  it  had  adopted  in  a  protocol  ^  of  January  17, 1871, 
the  following  declaration :  '  C'est  un  principe  essentid 
du  droit  des  gens  qu'aucune  Puissance  ne  pent  se  d^Iier 

^  See  now  Phillimore,  Three  Cen-      diBoiusion  of  the  same  aiguoeot 
turUs  of  Treaties  of  Peace  (1917),  »  See    Martens,     J\r./2.<?.,    xro^ 

pp.    184-139,    for  a  more  detailed       p.  278. 
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n  traits,  ni  en  modifier  les  stipula- 
de  rassentiinent  ^  des  parties  con- 
.  d'une  entente  amicale/ 
claration,  signed  also  by  herself, 
^d  her  withdrawal  from  Article  69 
11  of  1878  stipulating  the  freedom 
a.^  The  signatory  Powers  of  the 
L  to  have  tacitly  consented,  with 
Britain,  who  protested.  Again, 
la-Hungary,  in  defiance  of  Article 
xlin,  1878,  proclaimed  her  sove- 
xd  Herzegovina,  which  hitherto 
)ccupation  and  administration, 
Igaria,  in  defiance  of  Article  1 
leclared  herself  independent.^ 
\  of  the  declaration  of  the  Con- 
71  has  become  doubtful  again, 
ul  until  an  independent  inter- 
with  jurisdiction  to  set  aside 
1  has  become  too  oppressive, 
ioned  (above,  §  167o  (2))  that 
ague  has  attempted  to  deal 
sons  have  been  given  (above, 
le  means  adopted  as  unsatis- 


declaration  oontained  in  the  protoool 
of  January  17,  1871,  and  had 
approached  the  Powers  in  the 
matter,  the  abrogation  of  Article  25 
of  the  Treaty  of  Berlin  would  have 
been  granted,  and  she  would  have 
been  allowed  to  annex  Bosnia  and 
Herzegovina,  after  having  indem- 
nified Turkey.  This  is  to  Im  inferred 
from  the  fact  that,  when  Austria- 
Hungary  proclaimed  her  sovereignty 
over  the  provinces,  Turkey  accepted 
n^mpensation,  and  the  Powers,  which 

i  at  first  protested  and  demanded 
international    conference,    con- 

ited  to  the  abrogation  of  Article  26 

the  Treaty  of  Berlin. 
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VOIDAKCOB  OF  TREATIBS 
See  the  litenture  quoted  at  the  oommenoeinent  of  $  584. 

GkruicU       §  540.  A  treaty,  although  it  has  neither  expired,  nor 
^  ^^^^   been  dissolved,  may  nevertheless  lose  its  binding  force 


by  becoming  void.^    And  such  voidance   may  have 
different  grounds — ^namely,  extinction  of  one  of  tlie 
two   contracting   parties,    impossibility   of   execution, 
realisation  of  the  purpose  of  the  treaty  otherwise  thac 
by  fulfilment,  and,  lastly,  extinction  of  such  object  as 
was  concerned  in  a  treaty. 
§541.  All  treaties   concluded   between   two  States 
Omof  the  becomc  void  through  the  extinction  of  one  of  the  con- 
^J^9^"  tracting  parties,  provided  that  they  do  not  devolve 
Parties,    upon  the  State  which  succeeds  to  the  extinct  State. 
That  some  treaties  devolve  upon  the  successor  has  been 
shown  above  (§  82) ;   but  many  treaties  do  not.   On 
this  ground  all  poUtical  treaties,  such  as  treaties  of 
aUiance,  guarantee,  neutrahty,  and  the  like,  become 
void, 
impoeri-       §  542.  All  treaties,  the  execution  of  which  becomes 
^^^    impossible  subsequently  to  their  conclusion,  are  thereby 
^^^        rendered  void.    A  frequently  quoted  example  is  that 
of  three  States  concluding  a  treaty  of  alliance,  aod 
subsequent  war  breaking  out  between  two  of  them. 
In  such  a  case,  it  is  impossible  for  the  third  part^  to 
execute  the  treaty,  and  it  becomes  void.^    It  must, 
however,  be  added  that  the  impossibility  of  executioD 

^  But  such  Yoidsnoe  must  not  be  oase  is  mentaoned  in  whiek  a  tieft|T 
confounded  with  the  voidanoe  of  a  eaaenUally  preaupposes  a  eottfi 
treaty  from  ita  very  beginning  ;  see  form  of  govemmoit,  and  ^^^ 
above,  §  601.  reason    oannot    be    exeesttfi  wseo 

this  form  of  govemmeot  nodenS^ 

*  See  also  above,  §  521,  where  the      a  change. 


HOT!  voia,  Dut  merely  suspenaea. 

§  543.  All  treaties  the  purpose  of  which  is  reahsed  R«»iiu- 
otherwiae  than  by  fulfilment  become  void.    For  example,  p^i^ot 
a   treaty  concluded  by  two  States  for  the  purpose  of  ^.^''J,^ 
inducing  a  third  State  to  undertake  a  certain  obliga-  by  PdIGi- 
tion  becomefl  void,  if  the  third  State  voluntarily  under-  '°*°*' 
takes  the  obligation  before  the  two  contracting  States 
have  had  an  opportunity  of  approaching  it  with  regard 
to  the  matter. 

§  544.  All  treaties,  the  obligations  of  which  concern  EiHdo- 
a  certain  object,  become  void  through  the  extinction  ^"^"^ 
of  such  object.  Treaties,  for  example,  concluded  iii*'*'i*«*»" 
regard  to  a  certain  island  become  void,  when  such  cemed  in 
island  disappears  through  the  operation  of  nature ; '  '*"^' 
so  do  treaties  concerning  a  third  State,  when  such 
State  merges  in  another. 


CANCELLATION  OF  TREATIES 
See  the  literftture  qaot«d  st  the  oonuneiioemeat  of  1 634. 

§  545.  A  treaty,  althou^  it  has  neither  expired,  nor  QroondB 
been  dissolved,  nor  become  void,  may  nevertheless  lose  iation_ 
its  binding  force  by  cancellation.  The  causes  of  cancel- 
lation are  four — namely,  inconfiistency  with  Inter- 
national Law  created  subsequently  to  the  conclusion, 
of  the  treaty,  violation  by  one  of  the  contracting  parties, 
subsequent  change  of  status  of-  one  of  them,  and  war. 

§  546.  Just  as  treaties  have  no  binding  force  when  inoonsiat. 
concluded  with  reference  to  an  illegal  object,  so  they  l^^  "'*''' 
lose  their  binding  force  when  through  a  progressive  sequent 
development  of  International  Law  they  become  incon-  naiiop*! 
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abolition  of  privateering  by  the  Declaration  of  Paris 
of  1856,  in  consequence  of  which  any  previous  treaties 
based  on  privateering  as  a  recognised  institution  of 
International  Law  were  ipso  fa^io  cancelled,  provided 
that  all  the  parties  to  such  treaties  wexe  signatory 
Powers  of  the  Declaration  of  Paris.  This  must  be 
maintained  in  spite  of  the  fact  that  Protocol  No.  24 
of  the  Congress  of  Paris  ^  contains  the  following :  '  Sur 
une  observation  f aite  par  MM.  les  F16nipotentiaires  de 
la  Russie,  le  Congres  reconnait  que  la  pr6sente  resolu- 
tion, ne  pouvant  avoir  d'effet  retroactif,  ne  saurait 
invalider  les  conventions  ant6rieures.'  This  expres- 
sion of  opinion  can  only  mean  that  previous  treaties 
with  such  States  as  were  not  and  would  not  become 
parties  to  the  Declaration  of  Paris  were  not  ipso  fadto 
cancelled  by  the  declaration.  Be  that  as  it  may,  sub- 
sequent Municipal  Law  can  certainly  have  no  derogating 
influence  upon  existing  treaties.  On  occasions,  indeed, 
subsequent  Municipal  Law  does  create  for  a  State  a 
conflict  between  its  treaty  obUgations  and  such  lav. 
In  such  a  case  this  State  must  endeavour  to  obtain  a 
release  by  the  other  contracting  party  from  these 
obUgations.2 
Violation  §  547.  Violation  ^  of  a  treaty  by  one  of  the  contractiBg 
the°Con  *  Statcs  docs  uot  ifso  facto  cancel  the  treaty ;  but  it  is 
tracting  within  the  discretion  *  of  the  other  party  to  cancel  it  on 
this  ground.  There  is  indeed  no  unanimity  among 
writers  on  International  Law  in  regard  to  this  point, 
since  a  minority  make  a  distinction  between  essential 


*  See  Martens,  N,  R,  O, ,  x  v,  pp.  768- 
769. 

*  That  municipal  courts  must 
apply  the  subsequent  Municipal  Law, 
although  it  oonfliots  with  previous 
treaty  obligations,  there  is  no  doubt, 
as  has  been  pointed  out  aboye,  §  21. 
See  The  Cherokee  Tobacco,  11  WaU 
616;  Whitney  v.  Robertson,  124 
U.S.    190;   BotUUr    v.    Dominguez, 


130  U.S.  238.     See  also  Moore,  t. 

§774. 

'  See  Myers  in  A,J.,  xL  (1917), 
pp.  794-819,  and  zii.  (1918),  pp.  96- 
161,  where  a  number  of  traatr 
Tiolfttions  are  diaouiwed. 

^  This  was  recognised  in  1913  by 
the  United  States  Supreme  Court 
in  Charlton  v.  KeUp,  229  U.S.  447. 


tain  that  only  violation  of  essential  atipulatiDns  creates 
a  right  for  the  other  party  to  cancel  the  treaty.  But 
the  majority  of  writers  rightly  oppose  this  distinction, 
maintaining  that  it  is  not  always  possible  to  distinguish 
essential  from  non-essentiat  stipulations,  that  the  bind- 
ing force  of  a  treaty  protects  non-essential  as  well  as 
essential  stipulations,  and  that  it  is  for  the  faithful 
party  to  consider  for  itself  whether  violation  of  a  treaty, 
even  in  its  least  essential  parts,  justifies  its  cancellation. 
The  case,  however,  is  different,  when  a  treaty  expressly 
stipulates  that  it  should  not  be  considered  broken 
merely  by  violation  of  one  or  another  part  of  it.  And  it 
must  be  emphasised  that  the  right  to  cancel  the  treaty 
on  the  ground  of  its  violation  must  be  exercised  within 
a  reasonable  time  after  the  violation  has  become  known. 
If  the  Power  possessing  such  a  right  does  not  exercise  it 
in  due  time,  it  must  be  taken  for  granted  that  such  right 
has  been  waived.  A  mere  protest,  such  as  the  protest 
of  Ei^land  in  1886  when  Russia  withdrew  from  Article 
59  of  the  Treaty  of  Berlin  of  1878,  which  stipulated 
the  freedom  of  the  port  of  Batoum,  neither  constitutes 
a  cancellation,  nor  reserves  the  right  of  canceUarion.^ 

§  548.  A  cause  which  i'pso  fcuAo  cancels  treaties  is  sub- 
such  subsequent  change  of  status  of  one  of  the  con-^^^^ 
tracting  States  as  transforms  it  into  a  dependency  of  sutua  of 
another  State.     As  everything  depends  upon  the  ments  ContrMt- 
of  each  ease,  no  general  rule  can  be  laid  down  as  regards  r^iios. 
the  question  when  such  change  of  status  must  be  con- 
sidered to  have  taken  place,  or,  further,  as  regards  the 
other  question  as  to  the  kind  of  treaties  cancelled  by 
such  change.^    Thus,  for  example,  when  a  State  becomes 
a  member  of  a  Federal  State,  it  is  obvious  that  all  its 

*  This  wu  raDogniMd  in  1913  '  See  Moore,  v.  g  773,  and  above, 

th«  Unitod   SUteB   Supreme  O  i  82,  pp.  U7,  n.  1,  and  S  621. 

in  CAorAon  t.  f  ejjy,  2»  U.S.  4 
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treaties  of  alliance  are  ipso  facto  cancelled,  for  in  a 
Federal  State  the  power  of  making  war  rests  with  the 
Federal  State,  and  not  with  the  several  members.  And 
the  same  is  vahd  as  regards  a  hitherto  full  soveEreign 
State  which  comes  under  the  suzerainty  of  anothei 
State.  On  the  other  hand,  a  good  many  treaties  retain 
their  binding  force  in  spite  of  such  a  change  in  the 
status  of  a  State, — ^all  such  treaties,  namely,  as  oonoem 
matters  in  regard  to  which  the  State  has  not  lost  its 
sovereignty  through  the  change.  For  instance,  if  the 
constitution  of  a  Federal  State  stipulates  that  the 
matter  of  extradition  remains  wholly  within  the  com- 
petence of  the  member-States,  all  treaties  of  extradition 
concluded  by  members  with  third  States,  previously  to 
their  becoming  members  of  the  Federal  State^  retain 
their  binding  force. 
War.  §549.  How  far  war  is  a  general  ground  of  cancellation 

of  treaties  is  not  quite  settled.    Details  on  this  point 
will  be  given  below,  vol.  ii.  §  99. 


XII 

RENEWAL,   RECONFIRMATION,   AND  REDINTEGRATION 

OF  TREATIES 

Vattel,  ii.  §  199— Hall,  §  117— Taylor,  §  400— Hartmann,  §  57— UUmanii, 
§  86— Bonfilfl,  Nob.  851-854— Despagnet,  Na  460— Pndier-Fod^rt,  iL 
No8.  1191-1199— Rivier,  ii.  pp.  143-140— Galvo,  iii.  §§  1637,  I606»  1669 
— Fiore,  ii.  Nos.  1048-1049,  and  Code,  Noa.  840-843. 

Renewal  §550.  Renewal  of  treaties  is  the  term  for  the  piolonga* 
Treaties.  *^^^>  before  their  expiration,  of  such  treaties  as  were 
concluded  for  a  limited  period  of  time.  Renewal  can 
take  place  through  a  new  treaty,  and  the  old  treaty 
may  then  be  renewed  as  a  whole,  or  only  in  part.  But 
the  renewal  can  also  take  place  automaticaUy,  since 
many  treaties  concluded  for  a  certain  period  stipulate 


expiessiy  inai  iney  are  lo  oe  consiaerea  as  renewea  lor 
another  period,  in  case  neither  of  the  contracting  parties 
has  given  notice. 

§551.  Reconfirmation  is  the  term  for  an  express  Reoon- 
statement,  made  in  a  new  treaty,  that  a  certain  previous  ™**^***'^- 
treaty,  whose  validity  has,  or  might  have,  become  doubt- 
ful, is  still,  and  remains,  vahd.  Reconfirmation  takes 
place  after  such  changes  of  circumstances  as  might  be 
considered  to  interfere  with  the  validity  of  a  treaty; 
for  instance,  after  a  war,  as  regards  such  treaties  as 
have  not  been  cancelled  by  the  outbreak  of  war.  Recon- 
firmation can  be  given  to  the  whole  of  a  previous  treaty, 
or  to  parts  of  it  only.  Sometimes  reconfirmation  is 
given  in  a  precise  way,  namely,  where  a  new  treaty 
stipulates  that  a  previous  treaty  shall  be  incorporated 
in  itself.  It  must  be  emphasised  that,  in  such  a  case, 
those  parties  to  the  new  treaty,  which  were  not  parties 
to  the  previous  treaty,  do  not  now  become  so  by  its 
reconfirmation,  the  latter  applying  to  the  previous 
^ntaacting  p^es  only. 

§  552.  Treaties  which  have  lost  their  binding  force,  Redinte- 
throuffh  expiration  or  canceUation,  may  recain  it*^*^®^ 
throuih  rSntegration.  A  treaty  becomes  rlZte- 
grated  by  the  mutual  consent  of  the  contracting  parties  ; 
this  is,  as  a  rule,  given  in  a  new  treaty.  Thus  it  is 
usual  for  treaties  of  peace  to  redintegrate  all  those 
treaties  cancelled  through  the  outbreak  of  war,  the 
stipulations  of  which  the  contracting  parties  do  not 
want  to  alter. 

Without  doubt,  redintegration  need  not  necessarily 
take  place  by  treaty,  as  it  is  theoreticaUy  possible  for 
the  contracting  parties  tacitly  to  redintegrate  an  expired 
or  cancelled  treaty  by  a  line  of  conduct  which  makes 
their  intention  to  redintegrate  the  treaty  apparent. 
However,  I  tiot  know  of  any  instance  of  such  tacit 
redintegrat 
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Grotius,  ii.  c.  16— Vattel,  ii.  §§  262-322— HaU,  §§  11M12— PhiUimore,  iL 
§§  64-»5— HaUeok,  i.  pp.  317-327— Taylor,  §§  377-393— Walker,  §  31- 
Wheaton,  §  287— Moore,  v.  §§  763-764— Hershey,  No.  299— Hefiter,  §  95- 
UUmann,  §  84— Heilboni  in  Stier-Somlo,  i.  pp.  72-78— Bonfils,  Nos.  835- 
837  —  Despagnet,  No.  460  —  Pradier-Fod^rt,  ii.  Noe.  1171-1189- 
M6rignhao,  ii.  p.  678— Nys,  ii.  pp.  520-522— Rivier,  ii  pp.  122-125- 
Calvo,  iii.  §§  1649-1660— Fiore,  ii.  Nos.  1032-1046,  and  Code,  Nos.  797- 
821— Martens,  i.  §  116— Westlake,  i.  pp.  293-294— Foster,  The  PraeHet 
of  Diplomacy  (1906),  pp.  284-297— CrandaU,  op.  eit.,  §§  160-171— Pick 
in  R,0.,  xvii.  (1910),  pp.  5-35— Hyde  in  A.J,,  iii.  (1909),  pp.  46-61. 

Authentic     §  553.  Neither  customary  nor  conventional  iples  of 
tauS^"   International  Law  exist  concerning  the  interpretation 
^^®    of  treaties.    Grotius  and  the  later  authorities  appUed 
promise    the  rulcs  of  Roman  Law  respecting  interpretation  in 
^^'  \  general  to  the  interpretation  of  treaties.    On  the  whole, 
^such  appUcation  is  correct,  in  so  far  as  those  rules  of 
Roman  Law  are  full  of  common  sense.    But  it  must  be 
emphasised  that  the  interpretation  of  treaties  is,  in  the 
first  instance,  a  matter  of  consent  between  the  con- 
tracting parties.    If  they  choose  a  certain  interpreta- 
tion, no^'other  has  any  basis.    It  is  only  when  they 
disagree,   that  an  interpretation  based  on  scientific 
grounds  can  ask  a  hearing.    And  these  scientific  grounds 
can  be  no  other  than  those  provided  by  jurispradence. 
The  best  means  of  settling  questions  of  interpretation, 
provided  the  parties  cannot  come  to  terms,  is  by  arbi- 
tration, as  the  appointed  arbitrators  wiU  apply  the 
general  rules   of  jurisprudence.^    Now  in  regard  to 
interpretation  given  by  the  parties  themselves,  there 
are  two  difiEerent  ways  open  to  them.    They  may  either 
agree  informally  upon  the  interpretation,  and  execate 
the  treaty  accordingly ;   or  they  may  make  a  supple- 

^  See  Article  13  of  the  Coyenant       .  .  .  are  generaUy  snitable  for  sab- 
of  the  League  of  Nations :  *  Disputes       mission  to  arbitration.' 
as  to  the  interpretation  of  a  treaty 


tanon  oi  tne  previous  treaty  as  tney  cnoose.  in  tne 
latter  case,  one  speaks  of  '  authentic '  interpretation, 
by  analogy  with  the  authentic  interpretation  of  Muni- 
cipal Law,  given  expressly  by  a  statute.  Nowadays,, 
however,  treaties  very  often  contain  the  so-caUed  '  com- 
promise clause/  This  is  a  clause  providing  that  in  case 
the  parties  do  not  agree  on  questions  of  interpretation, 
these  questions  shall  be  settled  by  arbitration.  Italy 
and  Switz^land  regularly  endeavour  to  insert  that 
clause  in  their  treaties. 

§  554.  It  is  of  importance  to  enumerate  some  rules  Rules  of 
of  interpretation^  which  recommend  themselves  on^^**" 
account  of  their  suitabiUty.^  "^^^^ 

FOOOIQ' 

(1)  All  treaties  must  be  interpreted  according  to  mend 
their  reasonable,  in  contradistinction  to  their  literal,  ^^^ 
sense.    An  excellent  example  illustrating  this  rule  is 

the  foUowing,  which  is  quoted  by  several  writers : — 
In  the  interest  of  Great  Britain,  the  Treaty  of  Peace  of 
Utrecht  of  1713  stipulated,  in  Article  9,  that  the  port, 
and  the  fortifications,  of  Dunkirk  should  be  destroyed, 
and  never  be  rebuilt.  France  compUed  with  this 
stipulation ;  but  at  the  same  time  began  building  an 
even  larger  port  at  Mardyck,  a  league  o£E  Dunkirk. 
Great  Britain  protested,  on  the  ground  that  France,  in 
so  acting,  was  violating  the  reasonable,  although  not 
the  literal,  sense  of  the  Peace  of  Utrecht ;  and  France 
in  the  end  recognised  this  interpretation,  and  discon- 
tinued the  building  of  the  new  port. 

(2)  The  terms  used  in  a  treaty  must  be  interpreted 
according  to  their  usual  meaning  in  the  language  of 
everyday  life,  provided  that  they  are  not  expressly 

*  The  whole  matter  of  interpre-  *  On  the  "^'^i^+^^ion  of  treaties  in 

tation  of  treaties  is  dealt  with  in  oonsequenoe             ifective  drafting, 

an  admirable  way  by  Phillimore,  ii.  see  Myers  ir             d.  (1917),  pp.  538- 

§§  64-95 ;  see  also  Moore,  v.  §  763,  565. 
and  Wharton,  ii.  §  133. 
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ufled  in  a  certain  technical  meaning,  or  that  another 
meaning  is  not  apparent  from  the  context. 

(3)  It  is  taken  for  granted  that  the  oontracting 
parties  intend  something  reasonable,  something  adequate 
to  the  purpose  of  the  treaty,  and  something  not  incon- 
sistent with  generally  recognised  principles  of  Inter- 
national Law,  nor  with  previous  treaty  obligations 
towards  third  States.  If,  therefore,  the  meaning  of  a 
stipulation  is  ambiguous,  the  reasonable  meaning  is 
to  be  preferred  to  the  unreasonable,  the  more  reason- 
able to  the  less  reasonable,  the  adequate  meaning  to  the 
meaning  not  adequate  for  the  purpose  of  the  treaty, 
the  consistent  meaning-  to  the  meaning  inconsistent 
with  generally  recognised  principlesof  Intematioiial  Law, 
and  with  previous  treaty  obligations  towards  third  States. 

(4)  The  whde  of  the  treaty  must  be  taken  into 
consideration,  if  the  meaning  of  any  one  of  its  stipula- 
tions is  doubtful ;  and  not  only  the  wording  of  the 
treaty,  but  alst>  its  purpose,  the  motives  which  led  to 
its  conclusion,  and  the  conditions  prevailing  at  the  time. 

(5)  The  principle,  in  dvbio  mitius^  must  be  applied  in 
interpreting  treaties.  If,  therefore,  the  meaning  of  a 
stipulation  is  ambiguous,  that  meaning  is  to  be  pre- 
ferred which  is  less  onerous  for  the  party  sumnmifig 
an  obligation,  or  which  interferes  less  with  the  terri- 
torial and  personal  supremacy  of  a  party,  or  involves 
less  general  restrictions  upon  the  parties. 

(6)  Previous  treaties  between  the  same  parties,  and 
treaties  between  one  of  the  parties  and  third  parties, 
may  be  referred  to  for  the  purpose  of  clearing  up  the 
meaning  of  a  stipulation. 

(7)  If  there  is  a  discrepancy  between  the  clear  mean- 
ing of  a  stipulation  and  the  intention  of  one  of  the 
parties  as  declared  during  the  negotiations  which  pie- 
ceded  the  signing  of  a  treaty,  the  decision  must  depend 
on  the  merits  of  the  special  case.    If,  for  instance,  the 
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discrepancy  was  produced  through  a  mere  clerical  error, 
or  by  some  other  kind  of  mistake,  it  is  obvious  that  an 
interpretation  is  necessary  which  is  in  accordance  with 
the  real  intentions  of  the  contracting  parties. 

(8)  In  case  of  a  discrepancy  between  the  clear  mean- 
ing of  a  stipulation  and  the  intentions  of  all  the  parties 
as  unanimously  declared  during  the  negotiations  which 
preceded  the  signing  of  the  treaty,  the  meaning  which 
corresponds  to  the  real  intentions  of  the  parties  must 
prevail  over  the  meaning  of  the  text.  If,  therefore — 
as  in  the  case  of  the  unratijGied  Declaration  of  London 
of  1909 — ^the  Report  of  the  Drafting  Committee  contains 
certain  interpretations,  and  is  unanimously  accepted 
as  authoritative  by  all  the  negotiators  previous  to  the 
signing  of  the  treaty,  their  interpretationB  must  prevail. 

(9)  If  two  meanings  of  a  stipulation  are  admissible  ac- 
cording to  the  text  of  a  treaty,  such  meaning  is  to  prevail 
as  the  party  proposing  the  stipulation  knew  at  the  time 
to  be  the  meaning  preferred  by  the  party  accepting  it. 

(10)  If  it  is  a  matter  of  common  knowledge  that  a 
State  upholds  a  meaning  of  a  term  which  is  different 
from  the  generally  accepted  meaning,  and  if  never- 
theless another  State  enters  into  a  treaty  with  the 
former  in  which  such  term  is  made  use  of,  that  meaning 
must  prevail  which  is  upheld  by  the  former.  If,  for 
instance.  States  conclude  commercial  treaties  with  the 
United  States  of  America  in  which  the  most-favoured- 
nation clause^  occurs,  the  particular  meaning  which 
the  United  States  attributes  to  this  clause  must  prevail. 

(11)  If  the  meaning  of  a  stipulation  is  ambiguous, 
and  one  of  the  contracting  parties,  at  a  time  before  a 
case  arises  for  the  appUcation  of  the  stipulation,  makes 
known  what  meaning  it  attributes  to  it,  the  other  party 
or  narfies  cannot,  when  a  case  for  ils  appKcation  does 
oc<         isist  upon  a  different  meaning.    They  ought  to 

^  See  below,  §  580. 
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have  pievioualy  protested,  and  taken  the  neoessacy 
steps  to  secure  an  authentic  interpretation  of  the 
ambiguous  stipulation.  Thus,  when,  in  1911,  it  became 
obvious  that  Germany  and  other  Ciontinental  States 
attributed  to  Article  23  (h)  of  the  Hague  Regulations 
respecting  the  Laws  and  Usages  of  War  on  LaAd  a 
meaning  different  from  the  one  preferred  by  Gkeat 
Britain,  the  British  Foreign  Office  made  ihe  British 
interpretation  of  this  article  known.^ 

(12)  It  is  to  be  taken  for  granted  that  the  parties 
intend  the  stipulations  of  a  treaty  to  have  a  certain 
effect,  and  not  to  be  meaningless.  Therefore,  an  inter- 
pretation is  not  admissible  which  would  make  a  stipula- 
tion meaningless,  or  ineffective. 

(13)  All  treaties  must  be  interpreted  so  as  to  exclude 
fraud,  and  so  as  to  make  their  operation  consistent  with 
good  faith. 

(14)  The  rules  coiomonly  applied  by  the  courts  for 
the  interpretation  and  construction  of  Municipal  Laws 
are  only  applicable  to  the  interpretation  and  construc- 
tion of  treaties,  and  in  particular  of  law-making  treaties, 
in  so  far  as  they  are  general  rules  of  jurisprudence.  If 
they  are  rules  sanctioned  only  by  the  Municipal  Law, 
or  by  the  practice  of  the  courts,  of  a  particular  country, 
they  may  not  be  applied. 

(15)  Unless  the  contrary  is  e^ressly  provided,*  if  a 
treaty  is  concluded  in  two  languages  and  there  is  a  dis- 
crepancy between  the  meaning  of  the  two  different  texts,' 
each  party  is  only  bound  by  the  text  in  its  own  language 
Moreover,  a  party  cannot  claim  the  benefit  of  the  text 
in  the  language  of  the  other  party. 

^  See  Oppenheim,  The  Leagtit  of  Italian ;  but  it  is  expressly  dedared 

NaiioM  (1919),  p.  48.  that  the  Frenoh  text  shall  prevail, 

*  The  Treaty  of  Peace  with  Ger-  except  in  the  League  of  Nations  sad 

many  is  in  Frenoh    and    English ;  Labour  Parts, 
and  it  is  expressly  stipulated  that 

both    texts    are    authentic.       The  *  See    Foster,     Tkt    Praetiee    of 

Treaties  of  Peace  with  Austria  and  Diplomacy  (1906),  where  some   in- 

Bulgaria  are  in  French,  English,  and  teresting  cases  are 
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§  556.  Law-making  treaties  ^  have  been  concluded  important 
ever  since  International  Law  came  into  existence.    It  ^^'ng 
was  not  until  the  nineteenth  century,  however,  tl^i* ''^^*^?  ^ 
there  were  law-making  treaties  of  world-wide  import-  the  nim- 
ance.    Although    at    the    Congress    at   Miinster   and^Q^my. 
Osnabriick  all  the  European  Powers  then  existing,  with 
the  exception  of  Great  Britain,  Russia,  and  Poland, 
were  represented,  the  Westphalian  Peace  of  1648,  to 
which  France,  Sweden,  and  the  States  of  the  German 
Empire  were  parties,  and  which  recognised  the  inde- 
pendence of  Switzerland  and  the  Netherlands  and  the 
practical  sovereignty  of  the  332  States  of  the  German 
Empire,  was  not  of  world-wide  importance,  in  spite  of 
the  fact  that  it  contained  various  law-making  stipu- 
lations.   And  the  same  may  be  said  with  regard  to 
all  other  treaties  of  peace  between  1648  and  1815.    The 
first  law-making  treaty  of  world-wide  importance  was 
the  Final  Act  of  the  Vienna  Congress,  1815.    But  it 
must  be  particularly  noted  that  not  all  of  these  are 
fure  law-making  treaties,  since  many  contain  other 
stipulatio  ides  those  which  are  law-making. 

^  Gonoerr  oonoeption  of  law-making  treaties,  see  above,  §§18 

and  492. 
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^Coogi**-  Portugal,  Prussia,  Russia,  Spain,  and  Sweden-Norway, 
comprised  law-making  stipnlations  of  world-wide  import- 
ance concerning  four  points — ^namely,  the  perpetual 
neutralisation  of  Switzerland  (Article  118,  No.  11) ; 
free  navigation  on  so-called  international  rivers  (Artacles 
108-117)  ;  the  abolition  of  the  negro  slave  trade  (Article 
118,  No.  15) ;  and  the  difierent  classes  of  diplomatic 
envoys  (Article  118,  No.  17). 
Protoooi       §  557.  The  Protocol  of  November  21  of  the  < 


^^.^  of  Aix-la-ChapeUe,«   1818,   signed  by   Great    Britain, 
^Jjj^-  Austria,  France,  Prussia,  and  Russia,  contained  the 
important  law-making  stipulation  concerning  the  eetab- 
lishment  of  a  fourth  class  of  diplomatic  envoys,  the 
so-called    '  Ministers    Resident,'    to   rank   before    the 
Cha^&  d'Afiaires. 
iwty^ci      §  558.  The  Treaty  of  London '  of  November  15,  1831, 
of  1831.    signed   by   Great   Britain,   Austria,    France,    Prussia, 
Russia,  and  Belgium,  comprised  in  its  Article  7  the 
important  law-making  stipulation  concerning  the  per- 
petual neatrahsation  of  Be^um ;    but  arrangements 
are  about  to  be  made,  under  which  Belgium  will  do 
longer  be  permanently  neutralised. 
D^-       §  559.  The  Declaration  of  Paris  *  of  April  16,  1856, 
Pari*.       signed   by   Great   Britain,    Austria,   France,    Pmsaia, 
Russia,  Sardinia,  and  Turkey,  is  a  pure  law-makiiig 
treaty  of  the  greatest  importance,  stipulating  four  rules 
with  regard  to  sea  warfare — ^namely,  that  privateeriiig 
is  abolished ;  that  the  neutral  flag  covers  enemy  goods 
with  the  exception  of  contraband  of  war ;  that  nential 
goods,  contraband  excepted,  cannot  be  confiscated  even 

>  IdarUina,  If.B.,  U.  p.  379.  See 
Angeberg,  Le  Congrit  dt  Fieimt  el 
Ut  TraiU*  dt  1815  (4  v  '      """"" 
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when  Bailing  under  the  enemy  flag ;   that  a  blockade 
must  be  effective  to  be  binding. 

Through  accession  during  1856,  the  following  other 
States  became  parties  to  this  treaty :  Argentina,  Belgium, 
Brazil,  Chili,  Denmark,  Ecuador,  Greece,  Guatemala, 
Haiti,  Holland,  Peru,  Portugal,  Sweden-Norway,  and 
Switzerland.  Japan  acceded  in  1886,  Spain  in  1908, 
and  Mexico  in  1909. 

§  560.  The  Geneva  Convention  ^  of  August  22,  1864,  Genera 
and  that  of  July  6,  1906,  are  pure  law-making  treaties  ^^^' 
for  the  amelioration  of  the  conditions  of  the  wounded 
of  armies  in  the  field.  The  Geneva  Convention  of  1864 
was  originally  signed  only  by  Switzerland,  Baden, 
Belgium,  Denmark,  France,  Hesse,  Holland,  Italy, 
Portugal,  Prussia,  Spain,  and  Wiirtemburg,  but  in  time 
almost  all  other  civilised  States  have  acceded.  A 
treaty^  containing  articles  additional  to  the  Geneva 
Convention  of  1864  was  signed  at  Geneva  on  October 
20,  1868,  but  was  not  ratified.  A  better  fate  was  in 
store  for  the  Geneva  Convention  '  of  1906,  which  was 
signed  by  the  delegates  of  thirty-five  States,  and  has 
been  ratified  by  not  less  than  twenty-six  States.  At 
least  eight  other  States  have  acceded.  It  is  of  import- 
ance to  emphasise  that  the  Convention  of  1864  is  not 
entirely  replaced  by  the  Convention  of  1906,  in  so  far 
as  the  former  remains  in  force  between  those  Powers 
which  are  parties  to  it  without  being  parties  to  the 
latter.  And  it  must  be  remembered  that  a  convention 
for  the  adaptation  to  sea  warfare  of  the  principles  of 
the  Geneva  Convention  was  signed  at  both  the  first 
and  the  second  Hague  Conferences. 

§  561.  The  Treaty  of  London  *  of  May  11,  1867, 

^  MarteP*  ^ R.O.,  xviii.  p.  607.  '  Martens,  N.R.G.,  3rd  Ser.   ii. 

See  Luedf  Gmftr  Ckmntmliwi  p.  323. 

(1876),  an  xel,  CTfUertiid^im^ien  *  Martens,  N,R,0,,  xriii.  p.  445. 

fiber  die  C  'onveiUion  (1901).  See    Wampaoh,     Le     Luxmnboyirg 

*  Mart  ft.G.,  xyiii.  p.  618.  neutre  (1900). 


Article  2  the  important  law-making  stipnlation  cdd- 
ceining  the  perpetoal  neutralisation  of  Lnxembaig; 
but  arrangements  are  now  foreshadowed  under  which 
Luxembui^  will  no  longer  be  pennanently  neutralised. 
Deci*™-       §  562.  The  Declaration  of  St.  Petersbui^  ^  of  December 
P^^.     11,  1868,  signed  by  Great  Britain,  Austria-Hungary, 
'™^-       Belgium,  Denmark,   France,   Greece,   Holland,    Italy, 
Persia,  Portugal,  Prussia  and  other  German   States, 
Russia,   Sweden-Norway,   Switzerland,   and   Turkey- 
Brazil  acceded  later  on — is  a  pure  law-making  treaty. 
It  stipulates  that  projectiles  of  a  weight  below  400 
grammes  (14  oimces)  which  are  either  explosive  or 
charged   with   inflammable   substances   shall    not   be 
made  use  of  in  war. 
TK«t7  of      §  663.  The  Treaty  of  Berlin  ^  of  July  13, 1878,  signed 
^s!""'  ^7  Great  Britain,  Austria-Hungary,  France,  Germany, 
Italy,  Russia,  and  Turkey,  was  law-making  with  r^pud 
to  Bulgaria,  Montenegro,  Roumania,  and  Serbia. 
Oeaerai        §  564.  The  General  Act  of  the  Congo  Conference  '  of 
^*^  Berlin  of  February  26,  1885,  signed  by  Great  Britain, 
M°**^  Austria-Hungary,  Bel^um,  Denmark,  France,  Germanv. 
OonvoD-    Holland,  Italy,  Portugal,  Russia,  Spain,  Sweden-Norway, 
o^iuuii."  Turkey,  and  the  United  States  of  America,*  was  a  law- 
making treaty  of  great  importance,  stipulating :  freedom 
of  commerce  for  all  nations  within  the  basin  of  the  river 
Congo ;     prohibition  of   slave   transport  within    that 
basin ;    optional   neutralisation   of  Congo  territories ; 
freedom  of  navigation  for  merchantmen  of  all  natdom 
on  the  rivers  Congo  and  Niger ;  and,  lastiy,  the  obliga- 
tion of  the  signatory  Powere  to  notdty  to  one  another 

>  bUrUiu,^.£.0.,  zviii.  p.  474.  p.  414.     See Patng,  Die  <|/ninMdW 

■  MftrUne,  N.R.O.,  2Dd  Ser.  iij.  Ooitferatt  iMd  der  Oomftmbtat  (ISS3I. 

p.  449.    See  Hulu,  i?  Otmgremo  dt 

Bertmo  (ISTS).  *  The  United  Steba  did  Dot,  kov- 

*  MuteM.  Jf.S.a.,  2Qd  Ser.    X.  ever,  ntify ;  lee  Moon.  t.  p.  fiSt. 
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Treaiyof  Fcanoe,  Qermany,^  Holland,  Italy,  Russia,  Spain,  and 

tanopieof  Turkej,^  is  a  puie  law-making  treaty,  stipulating  l^e 

^^^'       pennanent  neutralisation  of  the  Suez  Canal,  and  the 

freedom  of  navigation  thereon  for  vessels  of  all  nations. 

Qtnersi       §  566.  The  General  Act  of  the  Brussels  Anti-Slavery 

B^Lseifl  *  Conference,*  signed  on  July  2,  1890,  by  Great  Britain, 

^^       Austria-Hungary,    Belgium,    the    Congo    Free    State, 

Confer-     Denmark,  France,'  Germany,  Holland,  Italy,  Persia, 

^eCon-   Portugal,  Russia,  Sweden-Norway,  Spain,  Turkey,  the 

ir^^   United  States  of  America,  and  Zanzibar,  was  a  law- 

Gennain.  mAlring  treaty  of  great  importance,  which  stipulated  for 

a  system  of  measures  for  the  suppression  of  the  slave 

trade  in  Africa,  and,  incidentally,  restrictive  measures 

concerning  the  spirit  trade  in  certain  parts  of  Africa. 

To  revise  the  stipulations  concerning  this  spirit  trad^ 

the  Convention  of  Brussels  ^  of  November  3,  1906,  was 

signed  by  Great  Britain,  Germany,  Belgium,  Spain,  the 

Congo  Free  State,  France,  Italy,  Holland,  Portugal, 

Russia,  and  Sweden. 

But  by  two  conventions  signed  at  St.  Germain  on 
September  10,  1919,  for  the  purpose  of  revising  these 
arrangements,  one  being  the  convention  referred  to 
above,  §  564,  and  the  other  being  a  convention  relating 
to  the  liquor  traffic  in  Africa,^  to  which  the  same 
States  were  parties,  the  General  Act  of  the  Brussels 
Anti-Slavery  Conference,  and  its  accompanying  declara- 
tion, and  all  the  provisions  of  former  general  conven- 
tions dealing  with  the  Uquor  trade  in  Africa,  were 
abrogated,  in  so  far  as  they  were  binding  between  the 
parties  to  the  new  conventions.    The  first,  as  has  already 

^  As  to  the  oonBent  of  Germany  Der  (tfrihanigche  SHavemhamdd  mad 

to  the  transfer  to  Great  Britain  of  die  BrUa^der  Co^ferenum  (1891). 
the  rights  of  the  Saltan  under  this  '  But  France   only  ratified  Uiis 

treaty,  see  above,  §  183.     Turkish  General  Act  with  the  exohuion  of 

rights  will  probably  be  transferred  certain  articles, 
under   the   Treaty  of   Peace  with  *  Martens,  N.tLO.^  3rd  Ser.  i. 

Turkey.  p.  722. 

*  Martens,  N.R.G,,  2nd  Ser.  xri.  *  Treaty  Ser.  (1919),  No.  19,Cnd. 

p.  3,  and  xxv.  p.  5i3.    See  Lentner,  478. 


ression  of  slaveiy  and  the  slave  trade.  The  second 
>rohibitB  altogether  a  harmful  class  of  beverage  known 
s  '  trade  spirits/  and  all  distilled  beverages  containing 
Qgredients  injurious  to  health,  over  the  whole  African 
ontdnent,  excepting  AJgiers,  Tunis,  Morocco,  Libya, 
Sgypt,  and  South  Africa.  A  heavy  miniTnnm  duty  is 
mposed  on  the  import  into  this  area  of  all  distilled 
)everages  which  do  not  fall  within  the  prohibited  classes, 
ind  even  these  may  not  be  manufactured  anywhere 
vithiu  the  area,  except  in  the  Italian  colonies.  Each 
larty  is  to  publish  an  annual  report  showing  the  quan- 
ities  of  liquors  manufactured  in,  or  imported  into,  this 
urea ;  and  this  report  is  to  be  sent  to  the  Secretary- 
jreneral  of  the  League  of  Nations,  and  to  a  central 
xitemational  office,  to  be  established  under  the  conven- 
bioa.'  The  convention  may  be  modified  by  common 
itgreement  after  five  years ;  any  dispute  arising  under 
it,  which  cannot  be  settled  by  negotiation,  is  to  be  sub- 
mitted to  arbitration,  in  conformity  with  the  Covenant 
of  the  League  of  Nations.  Germany,'  Austria,*  and 
Bulgaria^  are  bound  to  accept  the  convention,  and 
probably  Hungary  and  Turkey  will  be  placed  under  a 
similar  obUgation,  by  the  Treaties  of  Peace. 

§  667.  The  Final  Act  of  the  Hague  Peace  Conference  *  Two 
of  July  29,  1899,  was  a  pure  law-making  treaty  com-  J^^' 
prising  three  separate   conventions — ^namely,    a   con-^^l^ 
vention  for  the  peaceful  adjustment  of  international  P<«oe 
difEerences,  a  convention  concerning  the  law  of  land  feniu»e. 
warfare,  and  a  convention  for  the  adaptation  to  mari- 
time warfare  of  the  principles  of  the  Geneva  Convention 

'  Sm above,  I  564.  <  Mart«iu,2r.A.(7.,2nd5er.  zivi. 

'  8m  above,  g  i71«.  p.  030.     See  Holls,  The  Peatx  Con- 

'  Article  126.  fartnce    at    tht  Hague    (1900),   and 

*  Artiale  378.  MMgnhac,     La    On^firtnee    inter- 

•  Article  200.  noLionaU  ik  '-   "aix  (1900). 


projectiles  and  explosives  from  balloons,  a  declaration 
concerning  the  prohibition  of  l^e  use  of  projectQes  the 
only  object  of  which  is  the  difEusion  of  asphyxiating  oi 
deleterious  gases,  and  a  declaration  concerning  the 
prohibition  of  so-called  dum-dum  bullets.  All  these 
conventions,  howev^,  and  the  first  of  these  declarations 
have  been  replaced  by  the  General  Act  of  the  Second 
Hague  Peace  Conference,  and  only  the  last  two  declara- 
tions are  still  in  force.  All  the  States  which  were  repre- 
sented at  the  Conference  are  now  parties  to  these 
declarations  except  the  United  States  of  America. 
Tre»ty  oi  §  568.  The  so-«dled  Hay-Pauncefote  Treaty  of 
w^ng-  Washington  ^  between  Great  Britain  and  the  United 
1901.  States  of  America,  signed  November  18,  1901,  althou^ 
law-making  between  the  parties  only,  is  neverthelcGs 
of  world-wide  importance,  because  it  neutrahsea  per- 
manently the  Panama  Canal,  which  was  t^en  in  course 
of  construction,  and  stipulates  free  navigation  thereon 
for  vessels  of  all  nations.' 

§568a.  The  Final  Act  of  the  Second  Hague  Peace 
Conference  of  October  18,  1907,  is  a  pure  law-making 
treaty  of  raiormous  importance,  comprising  the  following 
thirteen  conventions  and  a  declaration  ^ : — 

*  UortenE,  N.R.O.,  2iid  Ser.  xxx.  been  published  from  time  to  time, 
p.  031.  lowing  the  States  whioh  had  tbes 

*  It  ought  to  be  menUoned  tlutt  ratifled,  or  aooeded  to,  th«  tbijow 
Article  5  of  the  Bounduy  Treaty  of  oeDventiaiiB.  See  the  table  in  Siwtt 
Buenos  Ayres,  signed  by  Argentina  in  The  Hague  GcmventioHa  and  Ik- 
ond  Chili  on  July  23,  1881  —see  clarationg  of  1899  and  J907  (IQlSk 
Martens,  Sf.S.O.,  2Dd  Ser.  zii.  p.  whioh  is  vouohed  for  by  the  HtMU 
491 — oontains  a  law-making  stipu-  Department  at  Waahingtoa  ai  beta; 
lation  of  world-wide  icoportanoe,  oorreat  at  that  date.  A  more  recent 
beoause  it  neutralieeB  the  Straits  of  table  is  to  be  found  in  HaU,  7th  (d. 
Magellan  for  ever,  and  deolarea  them  (1917),  p.  818,  During  1917  Clunt 
open  to  vessels  of  all  nations.  See  aooeded  to  tiie  ivtli,  vitJi,  Tntb. 
above,  §  196  d.,  and  below,  vol.  ii.  viiithaDdixthConvenbitma.  Officii! 
g  72,  announoementiB  of  ratifioatioos  a 


*  All  the  conventions  exoept  the  oooeseionB  are  made  in  Great  Biituo 

xiith  have  been  ratiBed  by  a  large  in theTreatySerieeof  ParliamenUi; 

number    of    the  signatory  Powers,  Papers, 
but  by  DO  means  ul.    Tables  have 
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I.  Convention  for  the  Pacific  Settkmeni  of  Inlernation^ 

—All  forty-four  States  represented  at  the  Conference  signed  Jj^"^j^^ 
except  Nicaragua,  but  some  signed  mth  reservations.    Nicaragua  tion  of 
acceded  later.    At  least  twenty-four  States  have  ratified,  with  ^oond 
or  without  reservations.  Fe^ 

II.  Corweniion  respecting  the  LimUation  of  the  Emplotpnent  of  Coaler- 
Force  for  the  Recovery  of  Contract  Debts. — Great  Britain,  Germany,  ^^' 
the  United  States  of  America,  Argentina,  Austria-Hungary, 
Bolivia,  Bulgaria,  Chili,  Colombia,  Cuba,  Denmark,  San  Domingo, 
Ecuador,  Spain,  France,  Greece,  Guatemala,  Haiti,  Italy,  Japan, 
Mexico,  Montenegro,  Norway,  Panama,  Paraguay,  Holland,  Peru, 
Penda,  Portugal,  Russia,  Salvador,  Serbia,  Turkey,  and  Uruguay 
signed  this  convention ;  China,  Nicaragua,  and  liberia  acceded 
later.  Some  of  the  South  American  States  signed  with  reser- 
vations. Seventeen  States  have  ratified,  with  or  without 
reservations. 

III.  Convention  relative  to  the  Opening  of  HoetilUiea. — All  the 
States  represented  at  the  Conference  signed  except  China  and 
Nicaragua  ;  both,  however,  acceded  later.  Twenty-five  of  the 
signatory  States  have  ratified.    Liberia  acceded  in  1914. 

IV.  Convention  concerning  the  Laws  and  Cudoma  of  War  on 
Land. — ^All  the  States  represented  at  the  Conference  signed 
except  China,  Spain,  and  Nicaragua,  but  Nicaragua  and  CSiina 
accededlater.  Some  States  made  reservations  in  signing.  Twenty- 
five  signatory  States  have  ratified,  with  or  without  reservations. 
Liberia  acceded  in  1914. 

V.  Convention  respecting  the  Rights  and  Duties  of  Neutral  Powers 
and  Persons  in  War  on  Land. — ^All  the  States  represented  at  the 
Conference  signed  except  China  and  Nicaragua,  but  some  States 
made  reservations.  Both  China  and  Nicaragua  acceded  later. 
At  least  twenty-three  States  have  ratified ;  Great  Britain  has 
not  done  so.    Liberia  acceded  in  1914. 

VI.  Convention  relative  to  the  Status  of  Enemy  Merchant-ships 
ot  the  Outbreak  of  Hostilities. — ^All  the  Powers  represented  at  the 
Conference  signed  except  the  United  States  of  America,  China, 
^d  Nicaragua,  but  the  last  two  States  acceded  later.  Some 
States  made  reservations  in  signing.  Twenty-four  States  have 
i^tified,  with  or  without  reservations.    Liberia  acceded  in  1914. 

Vn.  Convention  relative  to  the  Conversion  of  Merchant-ships 
into  War-shins. — All  the  Powers  represented  at  the  Conference 
signed  exc<  >  United  States  of  America,  China,  San  Domingo, 

Nicaragua  Jruguay,  but  Nicaragua  acceded  later.    Turkey 
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made  a   reservation   in   cdgning.    Twenty-three  Statos  liave 
ratified.    Liberia  aoceded  in  1914. 

Vm.  Cowoeaiition  relative  to  the  Laying  of  AvtomaHe  Stih 
marine  Contad  Mines. — ^The  majority  of  the  States  leproseated 
at  the  Conference  signed.  China,  Spain,  MbntenegrOy  liicangDa, 
Portugal,  Russia,  and  Sweden  have  not  signed,  but  Nicaragua 
and  China  acceded  later.  Some  States  made  reeervatiou. 
Twenty  States  have  ratified,  with  or  without  reaervatiow. 
Liberia  acceded  in  1914. 

IX.  CowoenHon  respecting  Bombardments  by  Naval  Forces  in 
Time  of  War. — Except  China,  Spain,  and  HUcaragoa,  all  the  States 
represented  at  the  Conference  signed,  and  CSiina,  Spain,  sod 
llicaxagaa  acceded  later.  Some  States  made  reeervatioos. 
Twenty-five  States  have  ratified,  with  or  without  reeervatioos. 
liberia  acceded  in  1914. 

X.  Convention  for  tJie  Ad<iplaHon  of  the  Prindpka  of  the  Genas 
Convention  to  Maritime  Warfare. — ^All  the  Powers  represented 
at  the  Conference  signed  except  Nicaragua,  but  some  made 
reservations.  Nicaragua  acceded  later.  At  least  tvranty-fooi 
States  have  ratified,  with  or  without  reservations. 

XI.  Convention  relative  to  certain  Restrictions  on  the  Bxm» 
of  the  Sight  of  Captwre  in  Maritime  War. — ^All  States  repceeeated 
at  the  Conference  signed,  except  China,  Montenegro,  Nioaragoa, 
and  Russia,  and  Nicaragua  and  China  acceded  later.  Twoitj- 
three  States  have  ratified.    Liberia  acceded  in  1914. 

XTT.  Convention  relative  to  the  Establishm^d  of  an  Iniermttioiui 
Prize  Court. — ^The  majority  of  the  States  represented  at  the  Coo- 
ference  signed.  Brazil,  China,  San  Domingo,  Greece,  Luxem- 
burg, Montenegro,  Nicaragua,  Boumania,  Russia,  Serlna,  and 
Venezuela  have  not  signed,  and  some  of  the  smaller  signatoiy 
Powers  made  a  reservation  with  regard  to  the  ccmipoaitiQD  d 
the  Court  according  to  Article  15  of  the  convention.  No  State 
has,  however,  ratified  this  convention. 

Xm.  Convention  respecting  the  Bights  and  Duties  of  Neatd 
Powers  in  Naval  War. — ^All  the  States  represented  at  the  Oaa* 
ference  signed  except  the  United  States  of  America,  China,  OA^ 
Spain,  and  Nicaragua.  Some  States  made  reservations.  But 
the  United  States  of  America,  China,  and  Nicaragua  aooeded 
later.  At  least  twenty  States  have  ratified,  with  or  witlioat 
reservations.    Liberia  acceded  in  1914. 

XIV.  Deckuration  proh^riting  the  Discharge  of  Projedilss  and 
Explosives  from  Balloons. — Only  twenty-seven  of  the  forty-fov 
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States  lepreflented  at  the  Conferenoe  signed.  Gennaiiy,  C9iili» 
Denmark,  Spain,  France,  Guatemala,  Italy,  Japan,  Mexico, 
Vbntenegro,  Nicaragua,  Paraguay,  Boumania,  Russia,  Serbia, 
Sweden,  and  Venezuela  refused  to  sign,  but  Nicaragua  acceded 
ater.    Liberia  has  acceded  also.    Fifteen  States  have  ratified. 

5686.^  Important  law-making  stipulatioDs  are  con- Theinter- 
iained  in  the  treaties  of  peace  which  were  concluded  Ak  ^. 
it  the  close  of  the  World  War ;  but  these  treaties  form  ▼<»*»<»• 
}he  subject  of  a  separate  part  of  this  chapter.    The 
International   Air   Convention,    however,   which   was 
Irawn  up  during  the  Peace  Conference  at  Paris  in  1919, 
s  a  pure  law-making  treaty.    It  was  signed  on  October 
L3, 1919,  by  the  British  Empire,  Prance,  Italy,  Belgium, 
Sohvia,  Brazil,  China,  Cuba,  Ecuador,  Panama,  Poland, 
Portugal,   Roumania,  Siam,   and  Uruquay,    for    the 
)urpose  of  regulating  air  navigation  in  time  of  peace. 
is  principal  clauses  have   already  been  considered.^ 
t  has  not  yet  been  ratified. 

568c.  Another  law-making  treaty  drawn  up  at  the  The  Arms 
Peace  Conference  at  Paris  in  1919  was  the  Convention  o^ln- 
or  the  Control  of  the  Trade  in  Arms  and  Ammunition,  ^o°* 
ehich  was  signed  at  St.  Germain  on  September  10, 1919,^ 
)y  the  United  States  of  America,  Belgium,  Bolivia,  the 


^  The  Declaration  of  London  of 
February  26,  1909,  oonoerning  the 
jaws  of  Naval  War,  which  was 
igned  by  all  the  ten  Powers  repre- 
ented  at  the  Conference  of  London — 
amely,  Great  Britain,  Germany,  the 
Jnited  States  of  America,  Austria- 
lungaiy,  Spain,  France,  Italy, 
apan,  HoUaiod,  and  Russia — was 
citended  to  be  a  law-making  treaty 
f  the  greatest  importance,  and 
ppeared  as  §  568d  in  tiie  last  edition 
I  this  book.  Bat  it  failed  to  secure 
atification  ;  and  its  fortunes  during 
he  World  War  are  traced  in  vol.  ii. 
hi  account  of  the  opposition  to  its 
atification  which  arose  in  En:  , 
he  English  literature  on  i 
laration  is  very  great.  TY 
mportant  books  are  the  f< 
iowles,  8ea  Law  and  ^ 


(1910) ;  Baty,  Britain  and  Sea  Law 
(1911);  Bentwioh,  Hu  Dedaration 
of  London  (1911);  Bray,  British 
BighU  at  Sea  (1911);  Bate,  An 
SUmentary  AccoutU  of  the  Dedara- 
tion  qf  London  (1911) ;  Givis,  Oa/rgoee 
and  Oruisere  (1911) ;  Holland,  Pro- 
posed Changes  in  Naval  Prize  Law 
(1911) ;  Cohen,  The  Declaration  qf 
London  (1911).  See  also  Baty  and 
Maodonell  in  the  Twenty-sixth 
Report  (1911)  of  the  International 
Law  Association,  pp.  89,  116 ;  Scott 
in  A.J.,  viii.  (1914),  pp.  274-329, 
520-664 ;  Westlake,  PaperSf  pp. 
033*676.  There  are  also  innumer- 
able articles  in  periodicals. 

*  See  above,  §  197e. 

*  Treaty    Ser.     (1919),    No.    12, 
Cmd.  414. 


Panama,  Peru,  Poland,  Portugal,  Roumania,  the  Seib- 
Croat-Slovene  State,  Siam,  and  Czecho-Slovakia.  This 
oonvention  abrogated  all  the  provisions  of  foim^r 
general  treaties  dealing  with  the  tnule  in  acms,  and  ic 
particular  the  stipulations  of  the  Brussels  Act  of  Joly  2. 
1890,  dealing  with  this  matter,  in  so  far  as  they  weir 
binding  between  the  Powers  which  are  parties  to  the  tot 
convention.  The  signatory  Powers,  recognising  that  tte 
dispersal  of  the  stocks  of  arms  and  ammimitaon  whicl 
were  accumulated  during  the  World  War  would  con- 
stitute a  danger  to  peace  and  public  order,  and  tha: 
the  existing  treaties  dealing  with  the  arms  traffic  ii. 
certain  regions  no  longer  met  present  conditions,  anil 
should  be  extended  to  a  wider  area,  agreed  to  tH> 
convention,  which  is  to  be  revised  at  the  end  of  sevei 
years,  if  the  Council  of  the  League  of  Nations,  actin;: 
by  a  majority,  so  recommends.  The  Hi^  Contractini 
Parties  undertake  to  prohibit  altogether  the  expon 
of  the  arms  and  munitions  of  war  specified  in  Article  1. 
except  under  licence ;  and  such  hcences  are  only  to  bt 
granted  to  meet  the  requirements  of  Government! 
Arms  the  use  of  which  is  prohibited  by  Inteination^ 
Law  are  not  to  be  exported  under  any  circumstancef. 
Firearms  and  ammunition  which  do  not  fall  within  tin 
classes  enumerated  in  Article  1  are  not  to  be  exported, 
except  under  licence,  to  any  part  of  the  African  con- 
tinent (except  Algeria,  Libya,  and  South  Africa),  or  tc 
Transcaucasia,  Persia,  Gwadar,  the  Arabian  Peninsub, 
and  such  continental  parts  of  Asia  as  were  part  of  the 
Turkish  Empire  before  the  World  War,  or  to  a  maritiiQ^ 
zone,  including  the  Red  Sea,  the  Gulf  of  Aden,  the 
Persian  Gulf,  and  the  Sea  of  Oman.  Elaborate  pro- 
vifdons  are  laid  down  for  the  control  and  supervision  o! 
the  trade  in  anus  and  ammunition  within  tJieae  pro- 


)£  Nations,  is  to  be  established,  to  collect  documoitB 
relating  to  arms  traffic'  Each  party  to  the  conven- 
tion is  to  publish  an  annual  reports  showing  the  number 
3f  export  licences  granted,  and  to  send  to  the  central 
3ffice,  and  to  the  Secretary-General  of  the  League,  full 
information  as  to  the  quantities  and  destination  of  all 
am^  and  anunonition  exported  without  hcence.  Other 
States  which  are  membeis  of  the  League  aie  inyited  to 
accede  to  the  convention;  disputes  arising  under  it, 
which  cannot  be  settled  by  negotiation,  are  to  be  sub- 
mitted to  arbiteation  in  conformity  with  the  Covenant 
of  the  League.  Germany,'  Austria,^  and  Bulgaria  * 
are  bound  to  accept  these  arrangements,  and  Hungary 
and  Turkey  will  probably  be  placed  under  a  siinilar 
obligation,  by  the  Treaties  of  Peace. 


THE  TREATIES  OF  PEACE  AFTER  THE  WOBLD  WAS 

§  568(2.  The  resettlement  of  the  world  after  the  war  The  Re- 
is  not  yet  complete  ;   but  it  is  possible  to  give  a  short  ^^^tber 
account  of  the  treaties  already  concluded.  ^  Wotu 

In  the  diplomatic  correspondence  before  the  armistice 
with  Giermany,  general  principles  had  been  laid  down  for 
the  restoration  of  peace ;  the  main  task  of  the  Peace 
Conference  at  Paris  was  to  apply  them  in  detail.  Victory 
had  enabled  the  Allied  and  Associated  Powers  to  deal 
separately  with  their  enemies,  and  to  exclude  them 
from  the  negotiations ;  yet  so  many  rival  interests  were 
at  stake  that  conflict  followed  by  compromise  was 
inevitable.    All  the  '    Eities  are  marked  by  compro- 
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misoB,  and  by  questions  left  over  for  future  oompromise, 
or  for  settlement  by  the  League  of  Nations. 

These  treaties  fall  into  four  groups  :  (1)  Treaties  of 
Peace  already  concluded  with  Germany,  Austria,  and 
Bulgaria,  and  still  under  consideration  for  Hungary 
and  Turkey  when  this  volume  went  to  press;  (2) 
Treaties  between  the  Principal  Allied  and  Associated 
Powers  and  smaller  Allied  Powers,  providing  for  tiie 
protection  of  minorities,  equitable  treatment  of  com- 
merce, and  other  matters.  Treaties  of  this  kind  ha^ 
already  been  made  with  Poland,  Czecho-Slovakia,  ihe 
Serb-Croat-Slovene  State,  and  Roumania ;  (3)  Treaties 
embodying  local  arrangements  and  made  by  the  Princip&I 
Allied  and  Associated  Powers,  or  at  their  suggestion. 
An  example  is  the  convention  between  Greece  asii 
Bulgaria,  signed  at  Neuilly  on  November  27,  1919. 
respecting  reciprocal  emigration ;  ^  (4)  General  treaties 
not  part  of  the  settlement  with  the  Central  Powers. 
These — ^the  convention  revising  the  Berlin  and  Brusseb 
Acts,  and  the  liquor  Traffic,  Arms  Trade,  and  Air 
Conventions — ^have  already  been  discussed.* 
The  568e.  Of  these  treaties  the  first  and  most  important 

v^  ^^  ^  *^®  Treaty  of  Peace  with  Germany,  which  was  signed 
^^^  on  June  28,  1919,  at  Versailles  by  the  British  Empiie, 
*  the  United  States  of  America,  France,  Italy^  Japan 
(the  Principal  Allied  and  Associated  Powers),  Belgium, 
Bolivia,  Brazil,  Cuba,  Ecuador,  Greece,  Guat^iiaK 
Haiti,  the  Hedjaz,  Honduras,  Liberia,  Nicaragoa, 
Panama,  Peru,  Poland,  Portugal,  Roumania,  the  Serb- 
Croat-Slovene  State,  Siam,  Czecho-Slovakia^  Uruguay 
(constituting  with  the  Principal  Powers  mentioned 
above  the  AUied  and  Associated  Powers),  and  Germany.^ 

^  Miao.,  No.  3  (1920),  Cmd.  689.  Urged  edition  has  been  ianed.    A 

This  group  oaonot  be  disoiused  here.  cheaper  edition  has  been  pabliahfld 

*  See  above,  §§  564,  566,  5686,  unofficially     (Henry     Frowde    ud 

568e,  197e.  Hodder  and  Stoughton).     China  mt 

*  Treaty  Ser.  (1919),  No.  4,  Cmd.  named  aa  a  party  to  tlM  tna^,  bet 

158 ;  now  out  of  print,  but  an  en-  did  not  Bign« 
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muaiy  10, 1920,  between  Germany, 

ad  ABsociated  Powers,  excepting 

id  a  number  of  smaller  Allied 

rawing-up  of  a  '  procds-verbal '  ^ 

f  ratifications  by  these  States. 

'  with  Germany  is  divided  into 

:he  Covenant  of  the  Leagae  of 

ation  of  the  treaty.*    Part  n 

of  Germany.    Part  m  r^ulates 

m  Germany  and  her  neighbours. 

e  abrogation  of  the  treaties  of 

tablished  the  former  status  of 

'e  to  new  arrangements  to  be 

Allied  and  Associated  Powers 

and  Holland,'  recognises  the 

n  over  the  contested  territory 

3  her  Prussian  Moresnet  west 

Aix-la-Chapelle,  and  (subject, 

vnd  the  ultimate  decision  of 

>en  and  Malm6dy.    Germany 

of  the  neutrahty  of  Luxem- 

laments  which  may  be  made 

ited  Powers.*    Germany  is 

Bank  of  the  Rhine,  and  also 

•    Germany  renounces  the 

in  to  the  League  of  Nations 

to  govern  through  a  com- 

ive  most  of  the  powers  and 

ling  the  protection  of  the 


promotion  of  inteniAtional  oo-opera- 
^ion,  the  League  has  important  and 
'.elioate  duties  to   perform  in  the 
xeoution  of  the  Treaties  of  Peace. 

*  See  above,  §  99. 

«  See  above,  §171(1). 

*  See  above,  §  100. 

*  See  above,  §  206,  n.  3.  See 
Iso  the  Defence  of  France  Treaties, 
6606. 
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inhabitants  abroad.  But  their  existing  nationality 
is  unafiEected.  There  are  to  be  no  fortifications,  and 
no  miUtary  service.  The  coal-mines  within  the  Baam 
Germany  cedes  absolutely  to  France.  At  the  end  oi 
fifteen  years,  after  a  plebiscite,  the  League  of  Nations 
is  to  determine  whether  the  whole  or  a  part  of  the  Baam 
should  be  united  with  France,  or  with  Germany,  or 
maintained  permanently  under  the  treaty  regime. 
Germany  is  to  repurchase  the  coal-mines  in  any  part 
of  the  Basin  then  reimited  with  her.  Alsace-Lorraim 
is  restored  to  French  sovereignty  as  from  the  armistice 
Germany  acknowledges  the  independence  of  Austrk 
and  agrees  that  it  shall  be  inalienable,  except  with  the 
consent  of  the  Council  of  the  League  of  Nations. 
Germany  recognises  the  independence  of  Czecho-Slavakk 
a  new  State  consisting  of  Bohemia,  Moravia,  part  of 
Silesia,  Slovakia,  and  the  autonomous  territory  of  the 
Ruthenians,  and  cedes  to  it  a  portion  of  Sileskn 
territory.^  Germany  also  recognises  the  independence 
of  restored  ^  PdUmiy  and  cedes  to  it  West  Prussia  and 
Posnania.  In  Upper  Silesia,  and  in  Allenstein  and 
certain  other  parts  of  East  Prussia,  a  plebiscite  is  to 
be  held,  and  the  Principal  Allied  and  Associated  Powen 
will  then  decide  between  the  claims  of  Germany  and 
Poland.  There  is  to  be  freedom  of  transit  across 
Poland  between  East  Prussia  and  the  rest  of  Gennan}.^ 
Germany  renounces  Memd,  of  which  no  disposition  is 
made.  Danzig  is  to  be  established  as  a  Free  City,  under 
the  protection  of  the  League  of  Nations  ;  but  its  foreign 
relations,  many  of  its  pubUc  services,  and  the  diplo- 
matic protection  of  its  citizens  abroad  are  to  be  in  the 
hands  of  Poland.*  A  new  frontier  is  to  be  fixed  between 
Denmark  and  Germany  in  Schleswig^  having  regard 

^  Not    to    be    confounded    with  Fmasia   aevers    East  Prosaa  to 

Upper  Silesia.  the  rest  of  Germany. 
see  &DOV6  9  45 

*  The    Polish    corridor    of  West  «  See  above,  §  93. 


be  reconstructed.  Qenoany  loay  not  instal  guns  to 
command  the  sea  passages  between  the  North  Sea  and 
the  Baltic.  Germany  agrees  to  the  inahenable  inde- 
pendence of  all  the  territories  of  the  former  Russian 
Empire,  accepts  the  abrogation  of  the  Treaties  of 
Brest  Lito^k,'  and  of  all  her  other  treaties  with  tiie 
so-called  Bolshevik  Grovemment,  and  agrees  to  any 
arrangements  which  the  Allied  and  Associated  Powers 
may  make  for  any  of  these  territories. 

By  Part  iv  Germany  renounces  all  territorial  rights 
outside  her  new  European  frontiers,  and  accepts  the 
measures  which  may  be  taken  by  the  Principal  AUied 
and  Associated  Powers.  In  particular,  she  renounces 
her  oversea  possessions,  which  are,  for  the  most  part, 
to  be  administered  by  an  Allied  Power  as  mandatory 
on  behalf  of  the  League  of  Nations,^  renounces  all  rights 
under  two  convMitions  with  France  *  relating  to  Eqtia- 
torial  Africa,  and  will  observe  the  conventions  made  by 
any  AUied  Powers  wit^  regard  to  the  trade  in  arms  and 
spirits,  and  to  revise  the  Berlin  and  Brussels  Acts.* 
The  leases  of  the  German  concessions  at  Hankow 
and  Tientsin  are  abrogated ;  ^  and  German  rights  in 
Shamtumg  are  renounced  in  favour  of  Japan,  which 
has  ofi^ed  to  negotiate  with  China  for  retrocession.^ 
Germany  recognises  the  abrogation  of  all  her  pre-war 
treaties  with  Siam  and  Liberia,  and  renounces  all 
benefits  under  the  Algeciras  Act  of  April  7,  1906,  and 
other  treaties  relating  to  Morocco,^  and  imder  the  r%ime 

'  Sm  above,  S  289,  and  Oaken  and  *  See  above,  S  16Tp. 

ISowst,  The  Great  European  Treaties  '  Signed   on   November   4,    1911, 

qf  the    NineUenlh    Century    (1918),  and  Septoniber  28,  1912. 

pp.  lS6BDd247,  for  previous  epi     ~  *  See  above.  g§  504,  5«6,  56Se. 

in  the   8ohlo«wig    queBtion.  '  See  above,  8  171  (3). 

book  aniwera  many  buttorical  ^  See  above,  §  171   (3),   and   The 

tioni  raiwd  by  the  Treatiea  of  Times,  JanuM?  28  and  29,  1990. 

■  See  abore,  |  COo.  '  See  above,  §  SO. 

VOL.  I.  Z 
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of  the  CapituktioDB.^  She  iecx)gDises  the  British  pio- 
tectorate  over  Bg\fp,^  the  abrogation  of  all  her  treaties 
with  Egypt,  and  of  the  Capitulations.^  She  oonseatB  to 
the  transfer  to  Great  Britain  of  the  powers  of  the  Sulbm 
under  the  Suez  Canal  Convention.^  She  abandons 
all  claims  to  rights  or  interests  in  Twrkey  and  Bulgann^ 

Part  V  contains  the  military,  naval,  and  air  claoses. 
In  order  to  render  possible  a  general  limitation  ol 
armaments,  the  German  army  is  to  be  reduced  to 
100,000  men,  not  recruited  by  compulsory  service. 
The  German  navy  is  to  be  reduced  to  six  battleships 
and  a  corresponding  number  of  other  war-vessels, 
and  the  construction  or  acquisition  of  any  submarine, 
even  for  commercial  purposes,  is  forbidden.  The 
armed  forces  of  Germany  may  not  include  any  militaiy 
or  naval  air  forces.  Germany  may  not  accredit  military, 
naval,  or  air  missions  to  any  foreign  country.  Those 
restrictions  under  this  Part,  for  the  execution  of  which  a 
time-Umit  is  prescribed,  are  to  be  carried  out  under  the 
control  of  Inter- Allied  commissions;  and  as  to  the 
others,  so  long  as  the  treaty  remains  in  force,  Germany 
undertakes  to  give  every  facility  for  any  investigation 
which  a  majority  of  the  Council  of  the  League  of  Nations 
may  consider  necessary. 

Part  VI  provides  for  the  repatriation  of  prisoneis  of 
war,^  and  the  maintenance  of  graves. 

Under  Part  vn  the  AUied  and  Associated  Powers 
pubhcly  arraign  the  former  German  Emperor  for  a 
supreme  offence  against  international  morality  and 
the  sanctity  of  treaties ;  and  the  German  Govenunent 
recognises  their  right  to  bring  to  trial  persons  accused 
of  having  conmiitted  acts  in  violation  of  the  laws  and 
customs  of  war.^ 


^  See  above,  §§  318,  418,  439.        «  See  above,  §  183. 

*  See  above,  §  91.  *  See  vol  ii  §  132. 

*  See  above,  §  441.  •  See  vol.  u.  $  851-257. 


rhich  the  Allied  and  Associated  GoTenunentB  and  their 
ubjectB  sufieied  in  consequence  of  ihe  war  imposed 
ipon  them ;  but  they  recognise  t&at  the  resouices  of 
lermany  are  not  adequate  to  make  complete  reparation. 
k)  categories  of  damage  are  specified,  for  which  zepaia- 
ion  is  to  be  made,  and  machinery  is  provided  to  assess 
•he  amount  payable  (the  Repaiation  Commission), 
ind  to  determine  whetiier  this  amount  is  to  be  paid 
n  cash,  raw  materials,  services,  ot  otherwise,  and  how 
nuch  is  to  be  credited  to  Qermany  for  tiansfeis  of 
iroperty  under  the  treaty. 

Fait  IX  establishes  the  priority  of  the  various  diai^es 
>n  the  assets  and  revenues  of  Cieimany,  stipulates  the 
currency  for  payment,  provides  for  the  apportionment 
if  the  German  pre-war  public  debt  between  Germany 
ind  the  States  to  which  German  territory  is  ceded,^  and 
Eor  payment  for  the  public  property  acquired  by  them, 
and  contains  articles  to  eliminate  German  influence 
aver  international  financial  or  economic  oi^amsations, 
and  pubHc  services,  in  certain  foreign  countries. 

Part  X  contains  clauses  of  limited  duration  prohibit- 
ing Germany  from  giving  preference  to  the  commerce 
of  any  other  foreign  State  in  import  or  export  dutaee, 
or  by  any  other  means,  to  the  disadvantage  of  the  Allied 
and  Associated  Powers.  Their  vessels  are  to  enjoy 
most -favoured -nation  treatment'  in  German  terri- 
torial waters  as  r^^ards  sea  fishing,  coasting  trade,  and 
towage.  Their  subjects  are  not  to  suffer  any  restrictions 
in  Germany  not  equally  apphcable  to  all  aliens,  nor  any 
restrictions  first  imposed  since  July  1914  which  are 
not  also  imposed  upon  fJ^irmane.  There  are  also  pro- 
visions for  the  prevent         f  unfair  competition,  for 


The  multilateral  treaties  of  an  economic  or  technical 
charactei  which  are  to  be  again  applied  between 
Germany  and  those  of  the  Allied  and  Aaaociated  Fowen 
party  thereto  are  enumerated,'  and  there  aie  8tipal&- 
tdons  as  to  the  abrogation  or  redintegration  of  bilateral 
treaties.'  Detailed  arrangements  are  made  for  the  le- 
adjustment  of  private  property,  lights  and  interest- 
between  German  subjects  or  finns  ajid  those  of  Alhed 
or  Associated  Powers. 

Part  XI  contains  articles  of   limited  doratdtm  with 
regard  to  aerial  navigation.* 

Part  xa  provides  for  freedom  of  transit  thioogb 
German  territory,  either  by  rail,  navigable  wateiway,  or 
canal,  to  persons,  goods,  vessels,  carriages,  wf^ons,  and 
mails  coming  from,  or  going  to,  AUied  and  Associated 
States.  No  discriminatory  or  preferential  chaises  an 
to  be  imposed.  The  subjects  of  Allied  and  Associatai 
States,  their  vessels  and  property,  are  to  enjoy  in  tin 
ports,  and  on  the  inland  routes,  of  Germany  tiie  same 
treatment  as  German  subjects,  their  vessels  and  pro- : 
perty.  The  free  zones  pnriating  in  German  ports  before 
the  war  are  to  be  maintained  under  a  special  r^ime 
provided  by  the  treaty.  On  German  railways  goods 
coming  from  Allied  and  Associated  States  and  going 
to  Germany,  and  goods  in  transit  throu^  Germany, 
are  to  enjoy  the  most  favourable  treatment  applied  to 
goods  of  the  same  kind  on  any  German  lines.  These 
stipulations  are  to  be  subject  to  revision  by  the  Councii 
of  the  League  of  Nations  after  January  1925  ;  but  failing 
such  revision,  no  Allied  or  Associated  State  can  claim 
the  ben^t  of  them  after  that  date  without  according  '., 

*  As  to  ooiualt,  iee  above,  $9  41S-  *  Oennany   may    not  At  pmmt 
438.  BOoede  to  tbe  IntDmatlooal  Jui  Coc^ 

*  8m  b«low,  i  Klb.  vention,  i  IBTc 

*  See  fS  St9,  562,  ud  voLU.  I  99. 


.CG  AFTEB  THE  WORLD  WAR      725 

it  prejudice  to  these  special  pro- 
ees  to  accede  to  any  international 
Lg   transit,   waterways,   ports,   or 
be  concluded  by  the  Allied  and 
'th  the  approval  of  the  League  of 
ary  1925.    This  Part  also  pro- 
Kiel  Canal  ^  and  for  international 
uses  for  the  Elbe,  Oder,  Niemen, 
loselle.*    Moreover,  Germany  is 
o-Slovak  State  for  ninety-nine 
ports  of  Hamburg  and  Stettin.^ 
national  Labour  Convention.^ 
guarantee  for  the  execution  of 
I  territory  to  the  west  of  the 
e  bridgeheads,  will  be  occupied 
d  troops  for  fifteen  years ;  but 
carried  out,  the  occupied  area 
5d. 

scellaneous  questions,  such  as 
voy,7  the  relationship  between 
Prize  Court  decisions.* 
^ce  with  Austria  was  signed  The 
i  St.  Germain,  by  the  British  ?^f^^ 
8  of  America,  SSrance,  Italy,  ^^^, 
ina,  Cuba,  Greece,  Nicaragua, 
Siam,  and  Czecho-Slovakia, 
b  yet  ^^  come  into  force.   This 
to  the  German  treaty,  aild 
tical. 


^  See  above,  §  207. 
'  See  above,  §  93. 
•  See  vol.  ii.  §  192. 

"  Treaty  Ser.  (1919),  No.  11, 
md.  400.  Roumania  acoeded  later, 
be  Serb-Croat-Slovene  State  ao- 
ded  on  Deoember  5,  1919.  (See 
reaty  Ser.  (1920),  No.  8,  Cmd.  638.) 

^^  May  1920. 


dominantly  G«niuui-apeaking  territories  of  the  oid 
Austria-Hungary.  Part  m  provides  for  readjustmenli 
with  Italy,  for  Austrian  recognition  of  the  new  SerU 
Croat-Slovene  State,  and  of  Czecho-Slovakia,  for  ^ 
plebiscite  in  the  Elagenfuit  area,  and  the  renunciaticsi 
in  favour  of  Bonmania  of  such  pari;  of  Bukovi^ 
as  is  assigned  to  her.  It  also  contains  provisory 
analogous  to  those  in  the  German  treaty  relating  m 
Belgium,  Luxembui^  Schleswig,  Turkey.  Bnl^iiiJ 
Russia,  and  the  Russian  States.  Part  iv  deaji 
with  Austrian  interests  outside  Europe — ^in  Morocco^, 
Egypt,^  ^am,  China.  Part  v  restricts  the  Austmi! 
army  to  30,000  men,  and  tJie  navy  to  three  riTa| 
patrol  boats.  No  mihtary  or  naval  aircraft  aiti 
permitted.  There  are  provisions  with  regard  to  sub-' 
marines,  missions,  Inter-AUied  conunisdons  of  control 
and  investigations  by  the  Council  of  the  League.  Part 
VI  deals  with  prisoners  of  war  *  and  the  maintenaDK 
of  graves.  Fart  vn  deals  with  the  punishment  of  wai 
crimes.'  Part  vm  contains  the  reparation  clauses. 
Part  IX  the  clauses  determining  the  priority  of  charges 
established  by  the  treaty,  the  apportionment  of  the  pubL: 
debt  of  old  Austria-Hungary,  and  the  hqaidation  of  the 
Austro-Hungarian  Bank.  Fart  x  prohibits  commercial 
discrimination,  unfair  competition,  and  victimisation  o! 
subjects  of  the  Allied  and  Associated  Powers ;  and 
deds  with  consuls,  treaties,*  and  the  readjustment  of 
private  rights.  Part  XI  deals  with  air  navigation. 
Part  xn  provides  for  freedom  of  transit,  freedom  of 
navigation  on  inland  waterways,  free  access  for  Austria 
to  the  Adriatic,  and  freedom  of  navigation  on  the  rirer 

■  SMftbove,  91,  183,  441. 

*  Sm  vol.  ii.  g  132. 

*  8«evoL  ii.  jj  2Q1-2G7. 
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system  of  the  Danube.^  It  also  contains  stipulations 
concerning  railways,  telegraphs,  and  telephones.  Part 
xm  is  the  Labour  Convention ;  ^  and  Part  xrv  contains 
miscellaneous  provisions. 

568^.  The  iS^aty  of  Peace  with  Bulgaria  was  signed  The 
on  November  27,  1919,  at  Neuilly,  by  the  Principal  p^©^  ° 
AUied  and  Associated  Powers,  Belgium,  China,  Cuba,  BLwia. 
Greece,  the  Hedjaz,  Poland,  Portugal,  the  Serb-Croat- 
Slovene  State,  Siam,  Czecho-Slovakia,  and  Bulgaria.^ 
Roumania  acceded  later.    It  has  not  yet  (May  1920) 
come  into  force. 

Part  I  is  the  Covenant  of  the  League  ;  Part  n  draws 
the    frontiers.       Part  in  readjusts  the   relations   of 
Bulgaria  with  the  Serb-Croat-Slovene  State  and  Greece, 
provides  for  the  renunciation  of  parts  of  Thrace  at 
that  time  unallocated,  and  for  an  economic  outlet  for 
Bulgaria  to  the  Mgean.    It  also  contains  articles  by 
which  Bulgaria  concurs  in  the  general  resettlement. 
Part  IV  restricts  the  Bulgarian  army  to  20,000  men, 
and    the  navy  to   ten    small  craft.    Bulgaria  is   to 
keep   no  military  or  naval  air  forces.    Part  v  deals 
with  prisoners  of  war  ^  and  graves  ;   Part  vi  with  the 
punishment  of  war  crimes ;  ^  Part  vn  with  reparation ; 
Part  vm  with  the  priority  of  charges  and  the  apportion- 
ment of  public  debt ;  Part  ix  with  commercial  relations, 
treaties,^  consular  jurisdiction,^  and   private   rights; 
Part  X  with  air  navigation ;   Part  xi  with  freedom  of 
transit,  of  navigation  on  inland  waterways  and  in  ports 
and  on  the  Danube,®  telegraphs  and  telephones,  and 
transport  by  rail.    Part  xn  is  the  Labour  Convention,* 
and  Part  xm  contains  miscellaneous  provisions. 
568^.  The  treati     'jetween  the  Principal  Allied  and 

^  See  above,  §§  178,  4F  *  See  below,  §  581&,  and  voL  ii. 

*  See  below,  §  568*.  §  99. 

g^  Treaty  Ser.  (1920^  ^md.  7  g^  ^y^^^^  ^  318^  439, 

*  See  vol.  ii.  §  132  *  See  above,  §§  178,  459. 

*  See  vol.  ii.  §S  2r  •See  below,  §  568t. 


and  the    foreign  commerce,   consuls,  customs  dutdes,    freedom 

tionof     of  transit,  freedom  of  navigation  on  the  Vistula  and 

m«^^'     ^^^  Pnith,  and  accession  to  general  treaties.     But  it 

is  only  possible  to  discuss  here  the  important  clauses 

relatii^  to  the  protection  of  minorities. 

As  has  already  been  stated,'  when,  at  the  Berlin 
Congress  in  1878,  the  Great  Powers  accorded  recogni- 
tion to  Montenegro,  Serbia,  and  Roumania,  they  made 
it  a  condition  that  these  States  should  comply  with 
certain  principles  of  government.  But  rect^nition 
once  given,  is  incapable  of  withdrawal ;  and  therefore 
the  legal  effect  of  conditional  recognition  is  merely  to 
impose  upon  the  State  accepting  it  a  duty  to  fulfil  the 
conditdon.  At  the  end  of  the  World  War  the  principal 
victorious  Powers  sought  the  same  result  by  the  more 
direct  means  of  concluding  a  series  of  treaties  with  the 
States  concerned ;  and  provisions  for  the  protection 
of  minorities  occur  in  the  treaties  with  Poland,  Czecho- 
slovakia, the  Serb-Croat-Slovene  State,  Roumania, 
Austria  and  Bulgaria,  and  probably  in  the  treaties  still 
under  consideration. 

Under  these  clauses  *all  inhabitants  are  to  enjoy  full 
and  complete  protection  of  life  and  Uberty,  witiiout 
distinction  of  birth,  nationaUty,  language,  race  (h 
religion,  and  shall  be  entitled  to  the  free  exercise  of 
any  religion.    Provision  is  made  that  citizenship  shall 

'The    treaty   with    Poland    naa  the  AuatariMi  ti««t;.    See  Treaty  Ser. 

dgned  on  June  28,  191S,  and  oame  (1918),  Noa.   20  and   17,  Cud.   479 

into  foroe  on  JaDiiary  10,  1920.     See  and  461.   The  trea^  with  Ronniania 

Treaty  Ser.  (1919).  No.  8,  Cmd.  223.  was  ugned  on  Deoember  9,  1918,  aod 

The  treatiee  with  Czacho  -  Slovakia  ia  also  to  ooioeiiiUi  foroe  at  the  taBW 

and   the    Serb -Croat- Slovene    State  time  aa  the   Austrian   tmaty.     See 

were  signed  on  September  10,  1819,  Treaty  Ser.  (1920),  No.  S,  Cmd.  588. 

by  all  the  partiea  eioept  the  Serb-  These  last  three  trestieB  have  dm 

Croat-Slovene  State,  whiob  aooeded  yet  been  ratified, 
on   Deoember  fi,    1919,  and  are  to 

come  into  foroe  at  the  same  time  aa  *  See  above,  |i73. 
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not  be  denied  to  genuine  residents  of  whatever  minority, 
and  by  this  means  it  is  hoped  to  avoid  a  repetition  of 
the  tactics  adopted  to  evade  the  Treaty  of  BerUn.^  All 
citizens  are  to  enjoy  equaUty  before  the  law,  the  same 
civil  and  poUtical  rights,  the  right  to  use  any  language 
in  public  or  in  private,  and  the  right  to  estabhsh  schools 
and  religious  and  charitable  institutions.  All  these 
stipulations  constitute  obligations  of  international  con* 
3em  under  the  guarantee  of  the  League  of  Nations, 
rhey  can  only  be  modified  by  a  majority  of  the  Council. 
md  disputes  arising  out  of  them  shall,  upon  the  applica* 
kion  of  an  aggrieved  party,  be  submitted  to  the  Per- 
cnanent  Court  of  International  Justice.^  Any  member 
)f  the  Council  of  the  League  is  authorised  to  call 
attention  to  any  infraction,  and  thereupon  the  Council 
nay  take  such  steps  as  it  thinks  fit. 

These  treaties  also  contain  clauses  for  the  benefit 
)f  particular  minorities.  Thus  the  Polish  and  Bou- 
nanian  treaties  contain  special  stipulations  in  favour 
)f  the  Jews. 

5QSi.  Article  23(a)  of  the  Covenant  of  the  League  of  The  inter- 
S^ations  provides  that  the  member-States  shall  estab-  ^^^ 
ish  and  maintain  organisations  to  secure  fair  and^'^^<^'^' 
lumane  conditions  of  labour.^    This  obhgation  has 
3een  carried  out  by  the  Labour  Part  of  the  Treaties  of 
Peace,  which  establishes  a  Permanent  Labour  Organisa- 
tion, consisting  of  a  General  Conference  and  of  an 
ntemational  Labour  Office,  controlled  by  a  governing 
)ody,  and  conducted  by  a  director. 

AU  States  which  are,  or  may  become,  members  of 
he  League  of  Nations  are  members  of  the  International 
uabour  ^  nisation,  and  each  selects  four  delegates 
two  bei  ovemment  delegates,  the  third  represent- 
ng  the         Joyers,  and  the  fourth  the  workpeople) 

^  S<  I  §  312.  >  See  above,  §§  167^  and  1679. 

»  fi  ,  4766. 
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to  attend  the  General  Conference,  which  meets  at  least 
once  a  year. 

The  main  function  of  a  General  Conference  is 
to  draw  up  recommendatidns  to  be  submitted  to  the 
member-States  for  consideration,  with  a  view  to  efiect 
being  given  to  them  by  national  legislation  or  other- 
wise^ ^d  draft  conventions  which  S  be  submittal 
to  the  member-States  for  ratification.  It  will  be  seen, 
therefore,  that  the  Conference  has  no  legislative  poweis. 
Every  recommendation  or  draft  convention  which  is 
adopted  by  a  two-thirds  majority  on  the  final  vote  is 
to  be  commimicated  to  each  member-State  by  the 
Secretary-General  of  the  League  of  Nations.  There- 
upon, each  member-State  undertakes  to  bring  it  before 
the  authorities  competent  to  take  the  requisite  action ; 
and  if  it  is  a  recommendation,  it  will  inform  the 
Secretary-General  what  action  has  been  taken ;  if  it 
is  a  draft  convention,  and  it  secures  ratification,  it  will 
communicate  the  formal  ratification  to  the  Secretarv- 
General  for  registration,  and  will  give  e£Eect  to  its  pro- 
visions. If  any  member-State  fails  to  fulfil  these 
obligations,  any  other  member-State  may  bring  the 
matter  before  the  Permanent  Court  of  Litemational 
Justice,  whose  decision  shall  be  final.  But  if  no  action 
is  taken  by  the  competent  authorities  on  a  recommenda- 
tion,  or  if  a  convention  fails  to  secure  ratification,  the 
obhgations  of  the  member-State  concerned  are  at  an 
end.  Conventions  are  only  binding  on  States  which 
ratify  them.^ 

The  International  Labour  Office,  established  at  the 
seat  of  the  League  of  Nations  as  part  of  its  oiganisa- 
tion,  is  under  the  control  of  a  governing  body  of 
twenty-four  persons.    Twelve  are  nominated  by  Govem- 


^  Ab  to  the  provisions  with  regard  not  fully  self -govenuDg,  tee,  for  ei 
to  Federal  States,  and  oolonies,  pro-  ample,  the  Treaty  of  Pteaoe  «it£ 
teotorates  and  possessions  which  are      Germany,  Artiolea  406  and  ^1. 


representing  workeis.  The  governing  body  elects  its 
own  chairman,  regulates  its  own  procedure,  and  fixes 
its  meetdi^. 

It  also  appoints  a  director,  who,  subject  to  its  in- 
structions, is  lesponsible  for  t^e  efficient  conduct  of 
the  Labour  Office. 

The  principal  functions  of  the  Labour  Office,  in 
addition  to  those  assigned  to  it  by  the  Confeience,  are : 

(1)  The  collection  and  distribution  of  information 
relating  to  industrial  life  and  labour. 

(2)  The  examination  of  subjects  proposed  for  dia- 
coasion  by  the  Conference. 

(3)  The  publication  of  a  periodical  paper. 

(4)  The  receipt  of  annual  reports  from  the  member- 
States  on  the  measures  taken  to  give  effect  to  the 
conventions  to  which  they  are  party. 

(5)  Duties  in  connection  with  complaints. 

Two  kinds  of  complaints  are  dealt  wit&  by  the  Con- 
vention, namely  (a)  complaints  against  a  member- 
State  by  an  industrial  association  of  employers  or 
workers,  and  (6)  complaints  by  one  member-State 
against  another. 

(a)  If  an  industrial  association  lodges  a  complaint 
with  the  Labour  Office  that  a  member-State  has  failed 
to  secure  the  effective  observance  of  any  convention 
to  which  it  is  a  party,  the  governing  body  may  com- 
municate it  to  the  Government  of  the  member-State 
concerned,  and  invite  a  statement  in  reply.  If  no  reply 
is  made,  or  if  the  reply  appears  to  the  governing  body 
to  be  unsatisfactory,  it  may  publish  the  complaint, 
together  wit"      e  reply,  if  any. 

(6)  If,  or  other  hand,  one  member-State  lodges 
a  complain*  the  Labour  Office  that  another  member- 
State  is  nf          iring  effective  observance  of  a  conven-. 
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idon  which  both  have  ratified,^  the  govemiiig  body,  with 
or  without  previous  communication  with  the  member- 
State  affected  by  the  complaint,  may  apply  to  the 
Secretary-General  of  the  League  to  nominate  a  Com- 
mission of  Inquiry,  constituted  in  accordance  with  the 
Labour  Convention. 

The  Commission  of  Inquiry  is  to  prepare  a  report, 
embodying  its  findings  and  reconmiendations.  This 
report  is  to  be  published,  and  the  member-State  affected 
by  it  can  either  accept  the  recoromendations,  or  appeal 
to  the  Permanent  Court  of  International  Justice,*  whose 
decision  shall  be  final.  If  any  member-State  neither 
appeals,  nor  carries  out  the  recommendations  of  the 
Conunission,  or,  after  appeal,  fails  to  carry  out  the 
decision  of  the  Court,  any  other  member-State  may 
take  against  it  the  economic  measures  indicated  in  the 
report  or  the  decision,  as  the  case  may  be ;  and  may 
continue  to  apply  them  imtil  a  Commission  of  Inqniry, 
constituted  as  before,  finds  that  the  defaulting  State 
has  taken  the  necessary  steps. 

Disputes  arising  out  of  this  Convention,  or  any  con- 
vention concluded  under  it,  are  to  be  referred  to  the 
Permanent  Court  of  International  Justice. 

The  first  meeting  of  the  Gfeneral  Conference  was  held  at 
Washington  from  October  29  to  November  29, 1919,*  and 
six  draft  conventions,  concerning  (1)  the  hours  of  work 
in  industrial  undertakings,  (2)  unemployment,  (3)  the 
employment  of  women  before  and  after  childbirth,  (4) 
the  employment  of  women  during  the  night,  (5)  the 
minimum  age  for  admission  of  children  to  industrial 
employment,  and  (6)  the  night  work  of  young  persons; 
and  six  recommendations,  concerning  (1)  unemploy- 
ment, (2)  foreign  workers,  (3)  anthrax,  (4)  the  protection 

^  Or  if  a  delegate  to  the  Conference       desires  an  investigation, 
lodges  such  a  complaint,  or  if  the  *  See  above,  §  476d. 

governing  body,  of  its  own  motion,  *  See  Pari.  Paper,  Qmd.  087. 
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of  women  and  children  against  lead-poisoning,  (5) 
Government  Health  Services,  and  (6)  the  Berne  White 
Phosphorus  Convention  of  1906,^  were  adopted.  The 
States  selected  to  nominate  Government  representa- 
tives on  the  governing  body  were :  Belgium,  France, 
Great  Britain,  Italy,  Japan,  Germany,  Switzerland, 
Spain,  Argentina,  Canada,  Poland,  and,  pending  the 
advent  of  the  United  States,  Denmark.^ 


Ill 
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GrotiuB,  ii.  o.  15— Vattel,  iii.  §§  78-102— Twies,  i.  §  248— Taylor,  §§  347-d4d 
— Wheaton,  §§  278-285— BluntoohU,  §§  446-449— Heffter,  §  92-Geffoken 
in  HoUzmdorff,  iii.  pp.  115-139— UUmann,  §  82^— Bonfils,  Nos.  871-881 
— Despagnet,  No.  459 — M^gnhao,  ii.  p.  683 — Nys,  iii.  pp.  531-534 — 
Pradier-FodArt,  u.  Nos.  934-967— Rivier,  ii.  pp.  111-116— Oalvo,  iii. 
§§  1587-1588— Fiore,  ii.  No.  1094,  and  Ck>de,  Nob.  898-904— Martmis,  i. 
§  113— Rolin-Jaequemyns  in  R,I.,  xx.  (1888),  pp.  5-35— Erioh,  Uther 
AUianzen  vnd  AUianxverfidUni$$e  nach  heutigem  Vdlkerrtcht  (1907) — 
Lammasch,  Das  V&lherredU  ntieh  dem  Kriege  (1917),  pp.  159-171 — 
Rehmin  Z.I.,  xxyi.  (1915),  pp.  118-152. 

§  569.  Alliances,  in  the  strict  sense  of  the  term,  are  Cono^- 
treaties  of  union  between  two  or  more  States,  for  the^uJanow. 
purpose  of  defending  each  other  against  an  attack  in 
war,  or  of  jointly  attacking  third  States,  or  for  both 
purposes.  The  term  '  alliance  '  is,  however,  often  made 
use  of  in  a  wider  sense,  and  it  comprises  in  such  cases 
treaties  f^^  union  for  various  purposes.  Thus,  the 
so-calle  Holy  Alliance,'  concluded  in  1815  between 
the  Ex  Drs  of  Austria  and  Russia  and  the  King  of 
Frussi         d  afterwards  joined  by  almost  all  the  sove* 

^  See  below,  §  587. 

■  See  The  Tinw,  November  27, 1919, 


734  mFOBTANT  GBOUP8  OF  TBEATDSS 

leigns  of  Europe,  was  a  union  for  such  vague  poipoees 
that  it  cannot  be  called  an  alliance  in  the  stiict  mise 
of  the  term. 

History  relates  innumerable  alliances  between  the 
several  States.  They  have  always  played  an  impor- 
tant part  in  poUtics.  The  triple  alliance^  between 
Germany,  Austria,  and  Italy  made  in  1879  and  1882, 
renewed  in  1912,  and  denounced  by  Italy  in  1915,  the 
alliance  between  Russia  and  France  made  in  1899,  and 
that  made  between  Great  Britain  and  Japan  in  19Q2, 
and  renewed  in  1905  and  1911,  are  illustrative  examples. 
Con-  5696.  During  the  Peace  Conference  at  Pans  after 

D^^noeof  the  World  War,  on  June  28,  1919,  Great  Britain  signed 
IZues.  a  treaty  with  Prance  by  which  she  undertook,  subject 
to  the  consent  of  ParUament,  and  provided  that  a 
similar  obligation  was  entered  into  by  the  United  States 
of  America,  to  support  France  in  the  case  of  an  unpro- 
voked movement  of  aggression  being  made  against 
France  by  Germany.  It  was  provided  that  the  treaty 
was  to  be  submitted  to  the  (>>uncil  of  the  League  of 
Nations,  and  was  to  be  recognised  by  the  Council, 
acting  by  a  majority,  as  an  engagement  consistent  ^tii 
the  Covenant ;  it  was  to  continue  in  force  until,  on 
appUcation  of  one  of  the  parties,  the  Council,  acting 
by  a  majority,  agreed  that  the  League  itself  afforded 
sufficient  protection.  It  was  to  impose  no  obhgatioii 
upon  any  of  the  British  Dominions  until  approved  by 
the  Parliament  of  the  Dominion  concerned.  This 
treaty  was  approved  by  the  British  Parliament  and  the 
French  Chambers,  and  was  ratified  on  November  20, 
1919.  But  it  has  not  come  into  force,  because  the 
treaty  in  similar  terms  entered  into  between  the  United 
States  of  America  and  France  on  the  same  day  has  not 
been  ratified.  The  Anglo-French  Defence  of  Fcaoce 
Treaty  is  contingent  upon  the  Franco- American  Treaty, 

^  Sm  Singer,  OttekidUt  ds$  DreibtmdM  (1914). 
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md  will  only  come  into  force  if,  and  when,  the  latter 
s  ratified.^ 

§  570.  Subjects  of  alliances  are  said  to  be  full  sove-  Parties  to 
eign  States  only.  But  the  fact  cannot  be  denied  that  -^^^"^■• 
alliances  have  been  concluded  by  States  under  su2e- 
ainty.  Thus,  the  convention  of  April  16, 1877,  between 
iloumania,  which  was  then  under  Turkish  suzerainty, 
knd  Russia,  concerning  the  passage  of  Russian  troops 
hrough  Roumanian  territory  in  case  of  war  with  Turkey, 
7as  practically  a  treaty  of  alliance.^  Thus,  further,  the 
ormer  South  African  Republic,  although,  at  any  rate 
according  to  the  views  of  the  British  Government,  a 
lalf  sovereign  State  under  British  suzerainty,  con- 
iluded  an  alliance  with  the  former  Orange  Free  State 
)y  treaty  of  March  17, 1897.» 

A  neutralised  State  can  be  the  subject  of  an  alliance 
or  the  purpose  of  defence,  whereas  the  entrance  into 
in  offensive  aUiance  on  the  part  of  such  State  would 
nvolve  a  breach  of  its  neutrality. 

§571.  As  already  mentioned,  an  alliance  may  be  Different 
)fiensive  or  defensive,  or  both.  All  three  kinds  may  be  Aiiia^M. 
dther  general  alliances,  in  which  case  the  allies  are 
mited  against  any  possible  enemy  whatever,  or  par* 
icular  alliances  against  one  or  more  particular  enemies, 
yiiances,  further,  may  be  either  permanent  or  tem- 
x)rary ;  in  the  latter  case  they  expire  with  the  period 
)f  time  for  which  they  were  concluded.  As  regards 
)f!en8ive  alliances,  it  must  be  emphasised  that  they 
tre  valid  only  when  their  object  is  not  immoral,^  and 

^  Treaty  Ser.  (1919),  No.  6,  Omd.  a  new  condition  of  affairs — ^it  is  oon- 

SI.     Of  course,  it  may  be  that,  if  tingent    upon    the    United    States 

he  Franco- American  Treaty  is  not  Government  undertaking  the  same 

atified.   Great   Britain  will    enter  obligation.'    See  TTie  Twines,  Novem- 

nto  a  new  I>ef  enoe  of  France  Treaty.  ber  22,  1919. 

tfr  Bonar  Law  stated  in  tiie  House  i  gee  Martens,  J^,R,0.,  2nd  Ser. 

»  Uommons,  on  behalf  of  the  British  ^^  p^  2g2, 

Government,  <     ''^  /ember  21, 1919 :  *,    *        *     .          »  «  i^    «*-j  a 

As  far  as  1           jligation  of  this  See  Martens,  N.R.G,,  2nd  Ser. 

Jountry  is  cc  d— I  do  not  say       ^^^'  P-  ^^' 

MtX  another  on  will  not  make  *  See  above,  %  606. 


betvreen  members  of  the  League,  by  Article  20  ol  th; 
Covenant.  The  members  solemnly  undertake  that  thej 
will  not  enter  into  any  new  engagements  inconastent 
with  the  Ck>venant,  and  will  take  immediate  st^  % 
procure  their  release  from  any  such  obligationB  alieadj 
assiuned.  However,  international  engagemente  i« 
Becuring  the  maintenance  of  peace  are  valid.^ 

§  572.  Subject,  as  between  membeis  of  tike  LeagK 
of  Nations,  to  the  provisionfi  of  the  Covenant,  alliance 
may  contain  all  sorts  of  conditions.  The  most  importaDt 
are  the  conditions  regarding  the  itssistance  to  be  ren- 
dered. It  may  be  ih&t  assistance  is  to  be  reoderoi 
with  the  whole,  or  a  limited  part,  of  the  militaiy  anii 
naval  forces  of  the  aUies,  or  with  the  whole,  or  a  limitK 
part,  of  their  military  forces  only,  or  with  the  whole, 
or  a  limited  part,  of  their  naval  forces  only.  Assistanc* 
may,  further,  be  rendered  in  money  only,  so  that  o« 
of  the  allies  is  fighting  with  his  forces,  while  the  othtE 
supplies  a  certain  sum  of  money  for  their  maintenance. 
A  treaty  of  alliance  of  such  a  kind  must  not  be  con- 
founded with  a  simple  treaty  of  subsidy.  If  two  Stste 
enter  into  a  convention  that  one  of  the  parties  sy 
furnish  the  other  permanently,  in  time  of  peace  m 
war,  with  a  limited  number  of  troops,  in  return  for  a 
certain  annual  payment,  such  a  convention  is  not  an 
alliance,  but  a  treaty  of  subsidy  only.  But  if  two 
States  enter  into  a  convention  that,  in  case  of  war,  one 
of  the  parties  shall  furnish  the  other  with  a  limiteJ 
number  of  troops,  be  it  in  return  for  payment  oi  not. 
such  a  convention  really  constitutes  an  alliance.  Fw 
every  convention  concluded  for  the  purpose  of  lending 
succour  in  time  of  war  implies  an  alliance.  It  is  for 
this  reason  that  the  above-mentioned  *  treaty  of  18^ 

*  Aftiole  21.  ■  See  •bore,  S  BIO. 


of  war  agaiiut  Turkey,  was  really  a  treaty  of  alliance. 

§  673.  Casus  fcederis  is  the  event  upon  the  occurrence  Ca»u» 
of  which  it  becomes  the  duty  of  one  of  the  allies  to 
render  the  promised  assistance  to  the  other.  Thus,  in 
case  of  a  defensive  alliance,  the  castis  fmderis  occurs 
when  war  is  declared  or  commenced  agamst  one  of  the 
allies.  Treaties  of  alliance  very  often  define  precisely 
the  event  which  shall  be  the  castis  fcederie,  and  then  the 
latter  is  less  exposed  to  coutroveisy.  But,  on  the  other 
hand,  there  have  been  many  alliances  concluded  without 
such  precise  definition,  and,  consequently,  disputes  have 
arisen  later  between  the  parties  as  to  the  casus  fcederis} 

That  the  casus  fced>ens  is  not  influenced  by  the  fact 
that  a  State,  after  having  entered  into  an  alliance,  con- 
cludes a  treaty  of  general  arbitration  with  a  third  State, 
has  been  pointed  out  above,  §  522. 

IV 

TREATIES  OF  GUARANTEE  AND  OF  PROTECTION 

Vftttol,  ii.  H  23S-2S9— H«U,  S  113— PhiUimore,  ii.  H  S6-eS— TwiM,  L  g  24S 
— HkUeok,  i.  p.  304— Taylor,  g!  3S0-35S— Whekfam,  |  Si78— BluataoUi, 
K  430-430— Eefft«r,  S  97— Oeffoken  in  HoUzatdorff,  Hi.  pp.  8S-112— 
LitEt,  i  22~UlliiiBnii,  g  63— Fiore,  Codt,  Ko&  792-706— Booflla,  Noa. 
S82-S03— Despsgoet,  No.  Kl—UingabMO,  ii.  p.  SSI- Nya,  ii.  pp.  616- 
&20— Prmdier-Fodirt,  ii.  Noi.  9B9-1020— Rivier,  ii.  pp.  07-lOfi— Calvo, 
iii.  gg  I684-15B5— Mutens,  i.  g  US— Neyroa,  Ami  hUtoriqut  tt 
politigue  twr  U»  Oaroiuia  (1770)  —  Milovuiovitoh,  Dt*  TVaMi  de 
Qan»»tU  an  Droii  intetnaiioruU  (1S88)— Erioh,  Veber  AUiataai  und 
AUianwerhdltniMe  naeA  heiUigtm  VelherredU  (1907)- Qiubbe,  Die 
vMemclUliche  GaraiUU  (1911)— Orosoh,  Der  Ztoattg  tm  VHiiemelU 
(1912),  pp.  06-75— IdnuD,  Le  TraiU  Ae  Oorantis  (1013)— SHiger  and 
Norton,  Bagland'i  OmtrmOte  lo  Sdffiwn  and  Lvxemburg  (1910)— 
lAinnuMoh,  Dtu  VeUcenteJu  ttaeh  den  Kriegt  (1017),  pp.  ltSO-171— 
Erioh  in  Z.  V.,  vii.  (1913),  pp.  402-470. 

'  Thus,  daring  the  World  Wv,  Greeo«  rafiued  to  rsoogniae  thaX.  ft 

Italy  deolinad  to  reoognise  that  a  euutjaif        '    d  ooourrad  under  the 

canu  fadtri*    had    ooOTured   osder  Oreoo-P  Treaty  of   1913  (see 

the  Triple  Allianoe  (tee  A.J.,  viii.  A.J.,  ,  p.  312). 

(1914),    Supplement,    p.    368),   and 
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T^^^  power  to  sectire  a  certain  object  to  the  other  party. 
Guarantee  treatdes  may  be  mutoal  or  uniUtetaL  They 
may  be  concluded  by  two  States  onJy,  or  by  a  namber 
of  States  jointly.  In  the  latter  case,  the  single  guarantors 
may  give  their  guarantee  severally,  or  collectively,  or 
bo^.  And  the  guarantee  may  be  for  a  certain  period 
of  time  only,  or  permanent.  Guarantee  treaties  m 
admissible  according  to  Article  21  of  the  Covenant;  oi 
the  League  of  Nations,  provided  that  they  are  not 
inconsistent  with  its  terms.  Indeed  Article  10  of  the 
Covenant  itself  constitutes  a  treaty  of  guarantee. 

The  possible  objects  of  guiurantee  treatdes  are  nume- 
rous.' It  suffices  to  give  the  following  chief  ezam[^- 
the  performance  of  a  particular  act  on  the  part  of  i 
certain  State,  as  the  dischai^  of  a  debt,'  or  the  cession 
of  a  territory ;  certain  rights  belonging  to  a  State ; 
the  undisturbed  possession  of  the  whole,  or  a  particulat 
part,  of  its  territory ;  a  particular  form  of  con- 
stitution ;  a  certain  status,  as  permanent  neutrali^,' 
or  independence,*  or  integrity ;  ^    particular  dynastir 


'  The  importADt  part  that  treaties 


See  Munro,  Bug- 
iamd^t  Trtaiia  <if  QvartaUee,  in  the 
Lain  Magaxint  and  Reaitui,  vi.  (1S81), 
pp.  216-Z3S. 

*  It  ii  importsDt  to  state  that  the 
guarantee  bf  one  or  more  Statei 
of  the  disaharge  of  a  debt  oonoems 
only  a  debt  between  two  States, 
Mid  not  a  debt  of  a  8t«te  to  private 
individuals.  Althongh  the  latter 
may  likewise  be  guaranteed  by  one 
or  more  States,  suoh  a  guartuitee  is 
•8  little  an  intematioiul  treaty  as 
the  guaranteed  loan  itself  is  an 
obligation  aooordins  to  International 
Law.  See  Meyer-Balding  in  Z.I., 
xivi.  (1916),  pp.  387-420,  and  tlie 
litnratuie  there  quoted. 

■  See  above,  9  B6. 


*  Thus  Great  Bril«iii,Fraiioe,uc 
Russia  gnuanteed,  by  the  tiMt; 
with  Denmark  of  July  IS,  1S63, 1^ 
independence  [but  also  the  monudi!' 
of  Greeoe  (Martens,  If.S.O.,  uii 
pt.  ii,  p.  79).  The  United  St*i« 
of  Amerioa  has  guu-antaed  tb«  i^il'- 

Kdenoe  of  Onba  by  tb*  Tnstf  g 
!»iit.  of  May  22,  1903  i^itii^ 
Jf.B.a.,  2nd  Ser.  nodLp.  TBI:-'' 
Panama  by  the  Treaty  <rf  Washingro:: 
of  November  18,  1903  (H>rto»- 
N.R.O.,  &id  Ser.  xxxi.  p.  S») :  m^ 
of  Haiti  by  Artiole  14  (d  dte  Tnit< 
of  Port-au-Priuoe  of  Scvtevbet  1^ 
1916(seeJ./.,x.(1916),8iin)leBa!'- 
p.  2S4). 

■  Thus  the  integrity  td  Komj 
was  guaranteed  by  Gnat  BiiU^ 
Germany,  Franoe,  and  BnsaU  b;  ix 
Treaty  of  Chriatianiaof  Nortn^' 
1907  (see  Martona,  JIT.&O.,  SnlSa. 


§  575.  The  effect  of  guarantee  treaties  is  the  impoai-  esboi  of 
fcion  of  the  duty  upoa  the  guarantors  to  do  what  is  in  o™^ 
their  power  in  order  to  secure  the  guaranteed  objects.  ""•»«■ 
Ihe  comimlsion  to  be  applied  by  a  guarantor  for  that 
purpose  depends  upon  the  circumstances ;  it  may 
eventually  be  war.  But  the  duty  of  the  guarantor  to 
render,  even  by  compulsion,  the  promised  assistance 
to  the  guaranteed  State  depends  upon  many  conditions 
and  circumstances.  Thus,  first,  the  guaranteed  State 
must  request  the  guarantor  to  render  assistance.  When, 
for  instance,  the  possession  of  a  certain  part  of  its 
territory  is  guaranteed  to  a  State  which,  after  its  defeat 
in  a  war  with  a  third  State,  agrees,  as  a  condition  of 
peace,  to  cede  the  territory  in  question  to  the  victor 
without  having  requested  the  intervention  of  the 
guarantor,  the  latter  has  neither  a  right  nor  a  duty  to 
interfere.  Thus,  secondly,  the  guarantor  must  at  the 
critical  time  be  able  to  render  the  required  assistance. 
When,  for  instance,  its  hands  are  tied  through  waging 
war  against  a  third  State,  or  when  it  is  so  weak  through 
internal  troubles,  or  other  factors,  that  its  interference 
would  erpose  it  to  a  serious  danger,  it  is  not  bound  to 
fulfil  the  request  for  assistance.  So  too,  when  the 
guaranteed  State  has  not  complied  with  previous  advice 
given  by  the  guarantor  as  to  the  Une  of  its  behaviour,  it 
is  not  the  guarantor's  duty  to  render  assistance  after- 
wards. 

It  is  imnossiWe  t/i  utAt^.  all  fhp  circumstances  and 
conditions 
guarantor  i 


i-  p.  H,  UKf  ■" 
thu   IntegH 
•Udootoedt 


State  in  lefnsittg  to  interfere  in  spite  of  a  tieaty  o! 
goanmtee.  It  is  for  this  reason  that  treatiea  oi 
guarantee  to  secure  permanently  a  certain  object  to  i 
State  are  naturally  of  a  more  or  less  precarious 
value  to  the  latter.  The  practical  value,  therefoie, 
of  a  guarantee  treaty,  whatever  may  be  its  formal 
character,  would,  as  a  rule,  seem  to  extend  011I7  to 
the  early  years  of  its  existence,  while  the  oii^ 
conditions  still  obtain. 
Bflbot  of  §  576.  In  contradistinction  to  treaties  constituting 
QnknD-^"  A  guarantee  on  the  part  of  one  or  more  States  severally. 
*^-  the  efEect  of  treaties  constdtutiiig  a  txMectioe  guarantee 
on  the  part  of  several  States  requires  special  coiiEddeis- 
tion.  On  July  4, 1867,  Lord  DOTby  maintained  '  in  die 
House  of  Lords,  concerning  the  collective  guaranty 
by  the  Powers  of  the  neutralisation  of  Luxembn^ 
that,  in  case  of  a  collective  guarantee,  each  guarantor 
had  only  the  duty  to  act  according  to  the  treaty  wha 
all  the  other  guarantors  were  ready  to  act  likewise: 
that,  consequently,  if  one  of  the  guarantors  themsdTcs 
shoold  violate  the  neutrality  of  Luxemburg,  tlie  dutr 
to  act  according  to  the  treaty  of  collective  guarantee 
would  not  accrue  to  the  other  guarantors.  This  opinion, 
although  approved  by  Viscount  Grey,  t^eo  Briti^ 
Secretary  of  State  for  Foreign  Affairs,  at  the  outbreak 
of  the  World  War  in  1914,  is  certainly  not  correct,"  and 
I  do  not  know  of  any  publicist  who  would,  or  could, 
approve  of  it.*  There  ought  to  be  no  doubt  that,  in  a 
case  of  collective  guarantee,   one  of  the  gnarantois 

■  Sae  above,  3  S89.  S440;  and  Qiwbbe,  «p.  eil.,  pp.  Itf- 

■  Hmtard,  vol.  163,  p    ISO ;  »ee  159. 
Sanger   and   Norton,  op.   fit.,  pp. 
T7-9a  •  Sea  nc 

■  Sea   Hall,   %    113 ;   BlnntoahU,  imtkmal  L 


can  only  have  the  meaning  that  the  guarautoiB  should 
act  in  a  body.  But  if  one  of  the  guarantois  themselTes 
violates  the  object  of  his  own  guarantee,  the  body  of 
the  guarantois  remain,  and  it  is  certainly  their  duty 
to  act  against  such  faithless  co-guarantor.  If,  however, 
the  majority,^  and  therefore  the  body  of  ike  guarantors, 
were  to  violate  the  very  object  of  their  guarantee,  the 
duly  to  act  against  tiiem  would  not  accrue  to  the 
miaority." 

Different,  however,  is  the  case  in  which  a  niunber  of 
Powers  have  coUectivdtf  and  severaUy  guaranteed  a 
certain  object.  Then,  not  only  as  a  body  but  also 
individually,  it  is  their  duty  to  interfere  in  any  case  of 
violation  of  the  object  of  guarantee. 

And  it  must  be  emphasised  that  the  mere  fact  that 
a  number  of  States  guarantee  a  certain  object  to  another 
State  in  one  and  ihe  same  treaty  does  not  make  tike 
guarantee  a  coUedive  guarantee ;  for  a  guarantee  is 
collective  only  when  it  is  expressly  stated  to  be  so,  by 
the  use  of  the  terms  '  collective '  or  '  joint '  or  the  like. 
However  this  may  be,  since  the  British  Foreign  Office 
defends  a  peculiar  construction  of  the  term  '  collective 
guarantee,'  Powera  must  in  future  be  careful  to  define 
their  intention,  in  case  tiiey  enter  into  a  treaty  of 
collective  guarantee.  No  such  treaty  has  been  con- 
cluded since  1867. 

§  576a.   Different  from  real  guarantee  treaties  are  FrnxA,- 
such  treaties  as  dnclare  the  policy  of  the  parties  with  tvo!*" 
regard  to  the  ma'        ance  of  their  territorial  sUUw  gtio. 
Whereas  treaties-         ranteeing  the  maintenance  of  the 
territorial  status  engage  the  guarantors  to  do  what 

Quabbe,  Of),  eit.,  p.  11 


Maal      mm,  p.  688. 


engagementB,  bat  simply  sta1 
the  parties  to  uphold  the  stall 
tion  to  real  guarantee  treatie 
the  policy  of  the  parties  ma; 
guarantee  treaties,  and  altho 
is  very  great,  they  have  scare 
For  tiie  parties  do  not  bind 
policy  foe  maintfuning  the  stai< 
their  firm  resolution  to  that  t-. 
do  not  engage  themselves  to  i: 
only  to  communicate  with  <i 
gtaiua  quo  is  threatened,  with 
such  measures  as  they  may  v. 
maintenance  of  the  ^atus  quo. 
guarantee  treaties  belonged  ' 
which  were  of  considerable  dip '. 
the  World  War  :— 

(1)  The  declarations  *  excl 
between  France  and  Spain  oi 
the  other  hand,  between  Gte£. 
ceming  the  territorial  atatiis  n 
Each  party  declared  that  its  \\ 
to  the  Mediterranean  was  din 
of  the  territorial  siaim  ^m,  ■ 
resolved  to  preserve  intact  : 
and  maritime  possessions  ^: 
Each  party  declared,  further,  ! 
arise  which  would  tend  to  all 
status  quo,  it  would  communii 
in  order  to  afford  it  the  0| 
desired,  by  mutual  agreemi: 
which  the  two  parties  should  i 

■  Sm  MutoDS,  y.B.a.,  2iid  6er.  xi  i 
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leclaiations  ^  concerning  the  maintenance 
onal  status  quo  in  the  North  Sea,  signed  at 
pril  23,  1908,  by  Great  Britain,  Germany, 
i^rance,   Holland,   and   Sweden,   and   con- 
maintenance  of  the  territorial  status  quo 
signed  at  St.  Petersburg,  on  the  same  date, 
',   Denmark,   Russia,   and   Sweden.    The 
*ed  their  firm  resolution  to  preserve  intact 
all  the  parties  over  their  continental  and 
^ons  within  the  region  of  the  North  Sea 
altic  respectively.    And  the  parties  con- 
:  declared  that,  should  the  existing  terri- 
w  be  threatened  by  any  events  whatever, 
ter  into  communication  with  one  another, 
o  agreeing  upon  such  measures  as  they 
r  advisable  in  the  interest  of  the  main- 
status  quo. 

doubt  that  the  texts  of  the  declarations 
status  quo  in  the  North  Sea  and  the 
d  a  stricter  engagement  of  the  respective 
le  texts  of  the  declarations  concerning 
in  the  Mediterranean,  but  neither^  of 
a  real  legal  guarantee. 

nt  from  guarantee  treaties  are  treaties  Treaties 
iVhereas  the  former  constitute  the  guar-  tion. 
1  object  to  the  guaranteed  State,  treaties 
i  treaties  by  which  strong  States  simply 
t  weaker  States  without  any  guarantee 
3aty  of  protection  must,  however,  not 
ith  a  treaty  of  protectorate.® 

7.,3rdSer.  i.       (p.    105)  oonsiderB  the  deoUrations 

oonoeming  the  North  Sea  and  the 
p.  97,  n.    1)       Baltic  to  have  been  real  guarantee 

raoter  of  a       treaties. 

ieclarations 

ranean,    he  '  See  above,  §  92. 
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T»7tor,  i  354— Moore,  t.  »  765-769— MeUe  in  HoUtatdorf,  iiL  ppu  I43-2SS 
— liut,  f  28— UUnuim,  §  14S— Boufils,  No.  918— Detpsgnot,  Nol  402- 
Fndier-Fodirt,  It.  Noa.  2000-3033— UArignlue,  iL  pp.  6SS-4SS- 
Bivier,  L  pp.  370-374— Fion,  ii.  No>.  1066-1077,  uid  Oxia.  Noa.  853- 
864- Muteiu,  u.  «S  51-5JJ— Strck,  FenueA  iOer  SamUU.  wd 
SthifalmMiertrdye   (17S2) — Sctinat,   8y»Um  der   EamteUtieririffi   a^ 

dtr  JfnttbqrwMfvwV  (1S84)— Veilloovitofa,    £ei  TraitA  da    Oe ii  lii 

(18»2)— Nyi,  Xm  OiigiMM  dti  Ziroif  HUawKuMaf  (1804),  pp.  37S-2»4- 
Herod,  Favoured  JVoCmm  TVwiCmMl  (1001)— Galwor,  Die  JfaaAiyito- 
•fi^un;  Mt  den  Vertmifftm  AatKm  txm  JTortf-JiMHoa  (1902) — (Hier,  i>i( 
nuu(6^tiM(i?iiiV«-f  ^oukI  (1906)— G*wett«,  La  Oaiuola  d*Ua  N^ia^ 
piUfavonta  (1906)— Barclkj,  PraUtm*  of  InUnuOioital  Practiix  M^ 
Ditplomaeg  (1907),  pp.  137-142— Hombeok,  Th«  Mott-FoMmnd'Naliim. 
dawM  (1910),  sod  in  A.J.,  iiL  (1909),  pp.  394-^2,  610-647,  ud  798- 
827— Weber,  SyUem  dtt  deuteeAat  iTowfcbtieriPafre  (1912)— -Toobon. 
Dm  mtiilb«giiagligmfi»-KlaM»a  (1913)— Hepp,  TMorie  ^AbA'wfa  de  i« 
OouM  de  la  Naiio»la  jiitu  famriiie  (1014)-Ouk1>11,  op.  at.,  S 172-177 
— Lehr  in  R.I.,  xz>.  (1803),  pp.  313-316— Viner  in  S.I.,  Sad  Ser.  jr. 
(1002),  PPL  66-87,  159-177,  sod  270-280— Lehr  in  B.I..  Sad  Ser.  xii. 
(1910),  Pp.  657<668— Shepheftrd  in  tlie  Jownai  qf  Ike  Soeittjf  <^  Oem- 
parativt  Legitlatum,  New  Ser.  iii.  (1001),  pp.  231.237,  and  v.  (I901I, 
pp.  132-136 — Oppez^m  in  the  Laie  QworteWy  Remae,  xzit.  (IMS), 
pp.  328-334— Lederle  uid  Bpringer  in  Z.I.,  zxrii.  (1918),  pp.  lM-176 
Mid  314-322. 

§  578.  Commercial  tieatdes  are  tteatdee  conceziiiiig 
the  commerce  and  navigation  of  the  contracting  Statea, 
and  concemii^  the  subjects  of  these  States  who  are 
engaged  in  commerce  and  nav^ation.  Incidentally, 
however,  they  also  contain  clauses  concerning  oonsi^ 
and  various  other  matters.  They  are  concluded,  either 
for  a  limited  or  an  unlimited  niunber  of  years,  and 
either  for  the  whole  territory  of  one  or  eitiier  party, 
or  only  for  a  part  of  such  territory.  AU  full  sovereign 
States  are  competent  to  enter  into  commercial  treaties, 
but  it  depends  upon  the  special  case  whether  half   and 
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according  to  the  Convention  of  September  10,  1919, 
revising  the  General  Act  of  the  Berlin  Congo  Conference 
of  February  26, 1885,  all  the  Powers  which  have  posses- 
sions in  the  Congo  district  must  grant  complete  freedom 
of  conunerce  to  aU  the  parties  to  the  convention.  Again, 
to  give  another  example,  Austria,  Glennany,  and  Bulgaria 
are  bound,  while  certain  clauses  of  the  Treaties  of 
Peace  are  in  force,  to  extend  to  all  the  AlUed  and 
Associated  States  every  privilege  in  regard  to  the  impor- 
tation^  exportation,  or  transit  of  goods  granted  by  them 
to  any  foreign  country  whatever.^  And  doubtless  a 
smiilar  obligation  wiU  be  imposed  on  Hungary  and 
Turkey. 

The  details  of  conmiercial  treaties  are,  for  the  most 
part,  purely  technical,  and  are,  therefore,  outside  the 
scope  of  a  general  treatise  on  International  Law. 
There  are,  however,  two  points  of  great  importance 
which  require  discussion — ^namely,  the  meaning  of 
coasting-trade,  and  of  the  most-favoured-nation  clause. 

§  579.  The  meaning  of  the  term  coasting-trade «  in  M««ung 
commercial  treaties  must  not  be  confounded  with  its  ^^^e 
meaning  in  International  Law  generally.    The  meaning  |^  ^."^' 
of  the  term  in  International  Law  becomes  apparent  Treaties, 
through  its  synonym  cabotage — ^that  is,  navigation  from 
cape  to  cape  along  the  coast,  combined  with  trading 
between  the  ports  of  the  coast  concerned,  without  going 
out  into    the  open   sea.     Therefore,   trade    between 
Marseilles  and  Nice,  between  Calais  and  Havre,  between 
London  and  Liverpool,  and  between  DubUn  and  Belfast 
is  coasting-trade,   but  trade  between  Marseilles  and 
Havre,  and  between  London  and  Dublin  is  not.    It  is  a 
universally  recognised  rule  '  of  International  Law  that 
every  littoral  State  can  exclude  foreign  merchantmen 

'  See  Treaty  of  Peace  with  Ger-  '  See    O^penheim    in    the    Law 

many,   Article  267;  with  Aoatria,  QuaHerly  Review,  xziv.  (1908),  pp. 

Article  220 ;  with  Bulgaria,  Article  328-334. 

ISO.  •  See  above,  §  187. 
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of    the  Navigation  Act  of   1849  (12  &  13  Vict.  c.  29) 
enacted  that  '  no  goods  or  passengers  shall  be  carried 
coastioise  from  one  part  of  the  United  Kingdom  to 
anotlier,  or  from  the  Isle  of  Man  to  the  United  Kingdom, 
except  in  British  ships/  and  thereby  declared  trade 
hetrween  a  port  of  England  or  Scotland  to  a  port  of 
Ireland  or  the  Isle  of  Man  to  be  coasting-trade  exclusively 
reserved  for  British  ships,  in  spite  of  the  fact  that  the 
open    sea  flows  between  these  ports.    And    although 
the  Navigation  Act  of  1849  is  no  longer  in  force,  and 
this  country  now  does  admit  foreign  ships  to  its  coasting- 
trade,  it  nevertheless  still  considers  all  trade  between 
one  port  of  the  United  Kingdom  and  another  to  be 
coasting-trade,   as  becomes  apparent  from  §   140  of 
the    Customs    ConsoKdation    Act    of    July   24,   1876 
(39  &  40  Vict.  c.  36).    Again,  Germany  declared  by  a 
statute  of  May  22,  1881,  coasting-trade  to  be  trade 
between  any  two  German  ports,  and  reserved  it  for 
German  vessels,  although  vessels  of  such  States  could 
be  admitted  as  on  their  part  admitted  German  vessels  to 
their  own  coasting-trade.    Thus  trade  between  Eoenigs- 
berg  in  the  Baltic  and  Hamburg  in  the  North  Sea  is 
coasting-trade. 

These  instances  are  sufficient  to  demonstrate  that 
an  extension  of  the  original  meaning  of  coasting-trade 
has  really  taken  place,  and  has  found  general  recogni- 
tion. A  great  many  commercial  treaties  have  been 
concluded  between  such  countries  as  established  that 
extension  of  meaning  and  others,  and  these  commercial 
treaties  no  doubt  make  use  of  the  term  coasting-trade 
in  this  its  extended  meaning.  It  must,  therefore,  be 
maintained  that  the  term  coasting-trade  or  cabotage  as 
used  in  commercial  treaties  has  acquired  the  following 
meaning  :  Sea-trade  between  any  two  ports  of  the  same 
country  whether  on  the  same  coast  or  different  coasts^ 
provided  always  that  the  different  coasts  are  aU  of  them 


748 


IMP0BTAI9T  GROUPS  OF  TREATIES 


the  coasts  of  one  and  the  same  country  as  a  polibod 
and  geogra/phioal  wnU,  in  contradtstinclion  to  the  ooagts  o\ 
ocionies  or  dominions  of  9uch  coimtry. 

In  spite  of  this  established  extension  of  the  tra 
coasting-trade,  it  did  not  include  colonial  trade  nnti 
nearly  the  end  of  the  nineteenth  century.^  Meed 
when  Russia,  by  ukase  of  1897,  enacted  that  trad 
between  any  of  her  ports  should  be  considered  ooesl 
ing-trade,  and  be  reserved  for  Russian  vessels,  tlus  di 
not  comprise  a  further  extension  of  the  conception  ( 
Goasting*trade.  The  reason  was  that  Russia,  althoi:^ 
her  territory  extended  over  different  parts  of  the  ^ob 
was  a  political  and  geographical  unit,  and  there  was  oi 
stretch  of  territory  only  between  St.  Petersburg  ai 
Vladivostock.  But  when,  in  1898  and  1899,  the  Unit 
States  of  America  declared  trade  between  any  of  h 
ports  and  those  of  Porto  Rico,  the  Philippines,  and  ti 
Hawaiian  Islands  to  be  coasting-trade,  and  ocm 
quently  reserved  it  exclusively  for  American  ves8€ 
the  distinction  between  coasting-trade  and  oversea 
colonial  trade  fell  to  the  ground.  It  is  submitted  tt 
this  American  extension  of  the  conception  of  coastii 
trade,  as  used  in  her  conunercial  treaties  before  1898, 
inadmissible,^  and  contains  a  violation  of  the  tres 


^  See  details  in  Oppenheim,2oceiC., 
pp.  331-332,  bat  it  is  of  Talne  to 
draw  attention  here,  to  a  French 
statute  of  April  2,  1889.  Whereas 
a  statute  of  April  9,  1866,  had 
thrown  open  the  trade  between 
Franoe  and  Algeria  to  vessels  of  all 
nations,  Article  1  of  the  statute  of 
April  2, 1889,  enacts :  *'  La  navigation 
entre  la  Franoe  et  1' Alg6rie  ne  pourra 
s'effeotuer  que  sous  pavilion  f  ran^ais. ' 
This  French  statute  does  not,  as  is 
frequently  maintained,  declare  the 
trade  between  France  and  Algeria  to 
be  coasting-trade,  but  it  nevertheless 
reserves  such  trade  exclusively  for 
Frenoh  vessels.  The  French  Oovem- 
ment,  in  bringing  the  bill  before  the 
Frenoh  Parliament,  explained  that 


the  statute    could    not    oome    i 
force  before  February  1,   1S92, 
cause  Article  2  of  the   txvaty  v 
Belgium  of  October  31,   1881, 
Article  21  of  the  treaty  with  Si 
of  February  6,  1882— both   trea 
to    expire   on  February  1,    18S 
stipulated  the  same  toeatment 
Belgian  and  Spanish  ae  for  Fre 
vessels,    cabotage    eaxepud^       Ii 
quite  apparent  that,  if  Franoe 
declared  trade  between  French 
Algerian  ports  to  be  ooaatizi^-tj 
in  Uie  meaning  of  her  ooounei 
treaties,  the  expiration  ol  the  tz«a 
with  Bielgium  and  Spain  need 
have  been  awaited  for  putting 
law  of  April  2,  1889,  into  force. 
'  In  the  caee  of  Anw  ▼.  ^Vetv  J 
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rights  of  the  other  contracting  parties.  Should  these 
parties  consent  to  the  American  extension  of  the  mean- 
ing of  coasting-trade,  and  should  other  countries  follow 
the  American  lead,  and  apply  the  term  coasting-trade 
indiscriminately  to  trade  along  their  coasts  and  to  their 
colonial  trade,  the  meaning  of  the  term  would  then 
become  trade  between  any  two  ports  which  are  under  the 
sovereignly  of  the  same  State.  The  distinction  between 
coasting-trade  and  colonial  trade  would  then  become 
void,  and  the  last  trace  of  the  synonjonity  between 
coasting-trade  and  cabotage  would  have  disappeared. 

§  580.  Most  of  the  commercial  treaties  of  the  nine-  Meaning 
teenth  century  contain  a  stipulation  which  is  character-  fayo^. 
ised  as  the  most-favoured-nation  clause.  The  wording  ^^ 
of  this  clause  is  by  no  means  the  same  in  all  treaties, 
and  its  general  form  has  therefore  to  be  distinguished 
from  several  others  which  are  more  specialised  in  their 
^w^ording.  *  According  to  the  most-favoured-nation  clause 
in  its  general  form,  all  favours  which  either  contracting 
party  has  granted  in  the  past,  or  will  grant  in  the  future, 
to  any  third  State  must  be  granted  to  the  other  party* 
But  tiie  real  meaning  of  this  clause  in  its  general  form 
has  been  controverted  ever  since  the  United  States  of 
America  entered  into  the  Family  of  Nations,  and  began 
to  conclude  commercial  treaties  embodying  it.  Whereas, 
in  former  times,  the  clause  was  considered  obviously  to 
have  the  effect  of  causing  all  favours  granted  to  any 
one  State  at  once  and  unconditionaUy  to  accrue  to  all 
other  States  having  most-favoured-nation  treaties  with 
the  grantor,  the  United  States  contended  that  these 
favours  could  accrue  to  such  of  the  other  States  only  as 

cMd Porto  RieoSteanuhip  Co.,  {1901)  Porto  Rioan  Act,  and  beoauae,  ao- 

182  U.S.  392,  the  oonrt  was  oom-  oording    to    the    pnotioe    of    the 

polled  to  confirm  the  extension  of  Amerioan    courts,     statutozy     law 

the    term    coasting-trade    to  trade  oyermles     previous     International 

between   any   Amerioan    port   and  Law  —  see  above,  §   21a    (2),  and 

Porto  Rico,  because  this  extension  Oppenheim,     The    Panama    Cfanal 

was  recognised  by  Section  9  of  the  (k^/liet  (1913),  pp.  40-42. 


not  contain  the  most-faTOured-nation  clause  in  its 
general  form,  but  in  what  is  called  ito  condilioiuti, 
qualified,  oi  reciprocal  fonn.  In  this  fonn  it  stipulates 
,  ^at  all  favoais  granted  to  thiid  States  shall  accne  ta 
the  other  party  unconditionally,  in  case  the  favoms 
have  been  allowed  unconditionally  to  the  grantee,  but 
only  under  the  same  compensation,  in  case  they  have 
beoi  granted  conditionally.  The  United  States,  however, 
has  always  upheld  the  opinion  that,  even  if  a  com- 
mercial treaty  contains  the  clause  in  its  general,  aGd 
not  in  its  qualified,  form,  it  must  always  be  interpretai 
as  though  it  were  worded  in  its  qualified  form,  and 
1^6  Supreme  Court  of  the  United  States  has  confirmed ' 
this  interpretation. 

Now  nobody  doubts  that,  according  to  the  qualified 
form  of  the  clause,  a  favour  granted  to  any  State  can 
only  accrue  to  other  States  having  most-favouied- 
nation  treaties  with  the  grantor,  provided  they  fulfil 
the  same  conditions,  and  ofier  the  same  compeusatjom 
as  the  grantee.  Again,  nobody  doubts  that,  if  the  clause 
is  worded  in  its  so-called  unconditional  form,  stipa- 
lating  that  a  favour  should  accrue  to  other  State 
whether  it  was  allowed  to  the  grantee  gratuitously  oi 
conditionally  against  compensation,  ail  favours  granted 
to  any  State  accrue  inunediately  and  without  condi- 
tion to  all  the  other  States.  However,  as  regards  the 
clause  in  its  genenQ  form,  what  might,  broadly  speaki)i^> 
be  called  the  European  interpretation  is  coi^nted  ''f 
the   American   interpretation.    This   American  inter- 
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3uch  authority  as  Martens  (ii.  p.  225)  and  Westlake 
[i.  p.  294)  approve  of  it. 

It  has  been  suggested  ^  that  the  controversy  should 
be  brought  before  the  Hague  Court  of  Arbitration ;  yet 
bhe  United  States  will  never  consent  to  this.  Those 
States  which  complain  of  the  American  interpretation 
had  therefore  better  notify  their  commercial  treaties 
mth  the  United  States,  and  insert  in  new  treaties  the 
tnost-favoured-nation  clause  in  such  a  form  as  puts 
matters  beyond  all  doubt.  So  much  is  certain,  a  State 
that  at  present  enters  into  a  commercial  treaty  with 
the  United  States  comprising  the  clause  in  its  general 
form  cannot  complain  ^  of  the  American  interpretation, 
which,  whatever  may  be  its  merits,  is  now  a  matter  of 
common  knowledge.' 


VI 
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Nys,  ii.  pp.  311-318 — M^rignhao,  ii.  pp.  694-732 — DeaosmpB,  Les  Qfiees 
intemcUumaux  et  lewr  Avenir  (1894) — Moynier,  Les  Bureaux  inter - 
nationaux  des  UnioM  vniveraette*  (1892)  —  Poinsard,  Le*  UnioM  et 
Ententes  intemcUionaks  (2nd  ed.  1901) — Reinsoh,  Public  IntematiofuU 
Unione  (1911),  and  in  A.  J.,  i.  (1907),  pp.  679-623,  and  iii.  (1909),  pp.  1-45 
— Sayre,  ExperimerUe  in  IfUemaUional  AdminiUration  (1919) — Renault 
in  R.O.,  iii.  (1896),  pp.  14-26— GuiUois  in  E.G.,  xxii.  (1915),  pp.  5-127. 

§  581.  The  development  of  international  intercourse  object  of 
has  called  into  existence  innumerable  treaties  for  the  unions. 
purpose  of  satisfying  economic,  and  other  non-poUtical, 
interests  of  the  several  States.    Each  nation  concludes 


^  See  Barolay,  op.  et^.,  pp.  142  and 
159 

'See  above,  $554(10). 

'  It  is  not  possible  in  a  general 
treatise  on  International  Law  to 
enter  into  the  details  of  the  history, 
the  different  forms,  the  application, 
^od  the  interpretation  of  the  most- 


favoured-nation olause.  Readers 
must  be  referred  for  further  infor- 
mation to  the  works  and  articles  of 
Oalwer,  Herod,  Glier,  Gavaretta, 
Visser,  Melle,  and  others  quoted 
above  before  §  578.  See  also  Moore, 
V.  §§  765-769,  and  Crandall  in  A.J„ 
vii.  (1913),  pp.  708-723. 


its  own  intetestB.  lianj  of  these  interests  are  oi  sue 
a  particolar  character,  and  depend  apon  snch  individiu 
ciiGtiiiutances  and  conditions,  that  they  r^n  only  \ 
satisfied  and  fostered  by  special  treaties,  from  time  t 
time  conchided  by  each  State  viHi  ot^er  States.  Yi 
experience  has  shown  that  tiie  several  States  have  ali 
many  run-political  interests  in  common,  which  <s 
better  be  satisfied  and  fostered  by  a  general  trea) 
between  a  great  nmnber  of  States  than  by  specia]  treatii 
separately  concluded  between  the  several  paitie 
Therefore,  since  the  second  half  of  the  nineteenth  centiu 
sach  general  treaties  more  and  more  came  into  bein 
arvl  it  is  certain  that  their  nmnber  will  in  fame  increas 
Each  of  these  treaties  created  what  is  caDed  a  Unic 
among  the  contracting  parties,  since  these  parties  xuati 
for  die  purpose  of  settiing  certain  sabjects  in  commoi 
The  number  of  States  which  are  members  of  these  Uoioi 
varies,  of  course ;  and  whereas  some  of  them  will  ce 
tainly  become  in  time  universal  in  the  same  way  as  th 
Universal  Postal  Union,  others  will  never  reach  tb 
stage.  Bnt  all  the  treaties  which  have  created  iha 
Unions  are  general  treaties,  because  a  lesser  or  greati 
number  of  States  are  parties,  and  Iheee  treaties  hav 
created  so-called  Unions,  althoogh  the  term  '  Union '  i 
not  always  made  use  of.' 

5816.  At  tiie  Peace  Conference  at  Paris  in  1919,  th 
Allied  and  Associated  Powers  availed  themselves  of  th 
opportunity  to  review  the  existing  graieral  treaties  o 

*  A    genenl    tmtjae    on   PaUia  r«eAt,  wUoh  U  to  aoBprin  tto 

IntamMioiullAWiManot  attempt  to  vcdomM,    and   of    vhioh    tbc  d^ 

fo  into  tha  dMMU  of  Umm  Unuau ;  toIsbm  appMnd  in  ISia    8tf^ 

it  i«  nally  a  nwtter  for  monogrBpIu  Baiiuoh,  PmbUc  fain  iiriiiaiif  Cmi* 

or  fiv  B  traatin  on  Intoraatioiial  (IBll),  andNieaeywia  £.0.,  mu 

AdminirtntiTv  I^w,  loah  aa  Nen-  (1911),  pp.  4I»4&B. 
■Mtjar'a  Inttmatiemala  FenBoltmlf- 
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'  an  economic  or  technical  character/    Treaties  of  this  Podtioii 
class  would  seem  to  correspond  generaUy  with  what  ^f^^ 
are   in   this    book    called    Unions    concerning   non-  ^^^ 
political  interests.    With  regard  to  such  treaties,  it  is 
expressly  provided  by  each  of  the  Treaties  of  Peace  that 
only  those  which  are  there  mentioned  are  to  be  applied 
for  the  future  between  the  Central  Power  concerned  and 
the  Allied  and  Associated  Powers  party  thereto.    Of 
the  treaties  so  mentioned,  some  are  to  be  applied,  as 
from  the  coming  into  force  of  the  Treaty  of  Peace, 
i^thout  modification;    others  are  to  be  subject  to 
special  stipulations  contained  in  the  Treaty  of  Peace ; 
to  others  the  Central  Power  concerned  undertakes  to 
accede,  or  to  accord  ratification.^   Moreover,  the  treaties 
between  the  Principal  Allied  and  Associated  Powers 
and  certain  minor  Allied  Powers  contain  provisions 
tinder  which  the  latter  undertake  to  accede  to  specified 
general  treaties.^    The  arrangements  made  at  the  Peace 
Conference  cannot  legally  modify  the  rights  of  States 
which  were  parties  to  any  particular  general  treaty,  but 
were  not  parties  to  the  Treaties  of  Peace ;  '  but  it  may 
be  assumed^  that  any  objection  raised  by  any  such  State 
would  be  adjusted  by  negotiation,  and  the  number  and 
political  importance  of  the  Powers  which  were  repre- 
sented  at  Paris   warrants   the   expectation   that,   in 
practice,  of  those  general  treaties  of  an  economic  or 
technical    character   to  which  one    of    the   Central 
Powers    is    a    party,    only   those    will    be    regarded 
as   being  in  force    which    are    enumerated    in  the 
Treaties  of  Peace.    In  point  of  fact,  as  will  appear  in 
the  remaining  paragraphs  of  this  volume,  almost  all 
general  treaties  of  importance  are  so  enumerated.    It 
is  important  to  emphasise  that  the  observations  made 

^  See  Section  ii  of  the  '  Eoonomio  '  See  above,  §  522. 
Clauses*  in  the  Tarious  Treaties  of 

Peaoe.  ^  The  editor  is  responsible  for  this 

'  As  to  these  treaties,  see  above,  section,  and  for   the  opinions  ex- 

§  068A.  pressed  in  it. 

VOL.  I.  3b 
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at  Paris  as  early  as  May  17, 1865,  and  in  1868  an  Inter- 
national Telegraph  Office^  was  instituted  at  Berne. 
In  time  more  and  more  States  joined,  and  the  basis  of 
the  Union  is  now  the  Convention  of  St.  Petersburg^ 
of  July  22,  1875,  which  has  been  amended  several 
times,  the  last  time  at  Lisbon  '  on  June  11, 1908. 

By  the  Treaties  of  Peace,  the  Central  Powers  undertake 
not  to  refuse  their  consent  to  the  conclusion  by  the  new 
States  which  accede  to  the  Conventions  of  1875  and  1908, 
relating  to  the  International  Telegraphic  Union,  of  the 
special  arrangements  referred  to  in  these  conventions.^ 

(3)  On  the  general  treaty  of  March  14,  1884,  for  the 
protection  of  submarine  telegraph  cables,^  see  above, 
§287. 

(4)  A  general  radiotelegraphic  convention  and  an 
additional  convention  were  signed  on  November  3, 
1906,  at  Berlin.  They  were  replaced  by  a  convention 
signed  by  thirty  Powers  on  July  5,  1912,  at  London. 
The  International  Telegraph  Office  at  Berne  serves  also 
as  the  office  for  the  International  Union  for  Radio- 
telegraphy.  The  Radiotelegraphic  Convention,  and  the 
stipulations  with  regard  to  it  in  the  Treaties  of  Peace, 
have  been  discussed  above.  • 

§583.  Greneral  conventions  are  in  existence  in  the 
interest  of  transport  and  communication :  '— 

(1)  On  May  15,  1886,  two  conventions  were  signed 

Wdtpottverein  (1900);  Rolland,  De  provisionB. 

la    Oorrupondance   pottaU    ei   UU-  *  See  Martens,  N,R,0.y  2nd  Ser. 

graphiquA  dam»  Its  RelcUions  inter-  xi.  p.  1^1.   Aooording  to  the  Treaties 

TuUionaUs  (1901) ;  Beelenkamp,  Les  of  Peaoe  (with  Germany,  Article  282, 

Jjoi*  posUdts  wiiverHjUea  (1910).  with  Austria,  Article  234,  with  Bui- 

^  See  above,  §  464,  and  Fischer,  garia,  Article  167),  this  treaty  is  to 

IHe  TeUffraphie  und  cUu  VdlherrecJU  be  again  applied  between  the  parties 

(1876).  thereto  witiiout    modification,   and 

*  See  Martens,  N,R,0,,  2nd  Ser.  Bulgaria  is  to  accede. 

iii.  p.  614.  *  See  Martens,  N,R,0.,  3rd  Ser. 

'  See  Martens,  N,R.O,,  3rd  Ser.  iii.  p.   147,  and  Treaty  Ser.  (1913), 

V.  p.  208.  No.    10.      See    above,    §    174    (2), 

*  See  Treaty  of  Peaoe  with  Ger-  and  §§  287a  and  2876,  where  the 
many,  Article  283;  with  Austria,  literature  concerned  is  also  to  be 
Artiole  236 ;  with  Bulgaria,  Article  found. 

183.     The  other  Treaties  of  Peaoe  '  See  also  the  provisions  regarding 

may  be  expected  to  contain  similar      transport  and  oommunioation  in  the 
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(3)  A  general  convention  concerning  the  International 
CSrculation  of  Motor  Vehicles*  was  concluded  on  October 
11, 1909,  at  Paris.  The  original  signatory  Powers  were : 
Oieat  Britain,  Gennany,  Austria-Hungary,  Belgium, 
Bulgaria,  Spain,  France,  Greece,  Italy,  Monaco,  Monte- 
negro, Holiwd,  Portugal,  Koumania,  Russia,  Serbia. 
To  give  efiect  to  this  convention  in  Great  Britain, 
Parliament  passed  in  1909  the  Motor  Car  (International 
Circulation)  Act,^  9  Edw.  vn.  c.  37.  Under  the  Treaties 
of  Peace  this  convention  is  to  be  again  applied  as  between 
the  parties  thereto  without  modification. 

(4)  As  to  the  two  Brussels  Conventions  of  September 
23,  1910,  one  for  the  unification  of  certain  rules  of  law 
with  respect  to  collisionfl,  and  the  other  for  the  unifica- 
tion of  certain  rules  of  law  with  respect  to  assistance 
and  salvage  at  sea,  see  above,  §§  265,  271. 

(5)  As  to  the  unratified  Convention  of  January  20, 
1914,  for  tiie  safety  of  life  at  sea,  see  above,  §  265. 

§  584.  On  September  9,  1886,  the  Convention  of  Cow. 
Berne  was  signed  for  the  purpose  of  creating  an  Int^-  ^ 
national  Union  for  the  Protection  of  Works  of  Art  and 
Literature.  The  Union  has  an  international  office ' 
at  Berne.  An  additional  Act  to  the  convention  was 
signed  at  Paris  on  May  4,  1896.  Since,  however,  the 
stipulations  of  these  conventions  did  not  prove  quite 
adequate,  the  '  Revised  *  Berne  Convention '  was  signed 

>  See  Marteaa,  If.E.O.,  3rd  Ser.  Intemalicnat      Copyright,      (1006); 

iii.  p.  834,  aod  Treaty  Ser.  (1910),  RSthliaberger,   Die  Bentar  UbatM- 

Ka  IB.  Intufl  zum  Schitttt  mm    Werken  dtr 

*  See  i\BO  the  Motor  Car  (Inter-  LUenUvr  vnd  Kvmt  (1006),  sod  in 
nBtioual  C^rcQlation)  Order  in  La  Vie  inttrnationaU,  ii.  (1012), 
Ccunoil,  1010,  knd  Amending  Order  pp.  201-247. 

of  1912.  '  8m  Muteni,  N.R.O.,  3rd  Ser. 

•  See  atuve,  S  467,  and  Oralli,  iv.  p.  5S0,  andTraatySer.  (1012),  No. 
DerintermUionaUSehvUdtB  t/rhebtr-  10 ;  Wanwermans,  La  Convention  d» 
r«cftft(lS87);  ThomM, Zrii  amiwnCian  Btrne  (rtvitit  d  Btriin)povr  la  Pro- 
lUUmirt  tt  artiatiqitt  intamalionalt,  UUiim  da  (Euiwti  LUUnarti  tl 
eto.  (1804);  BriggB,    The   Lav  </  AHitHgm*  {1910], 


were    Oreafc    Britain.    C}ermanv.    Bekaiim.    Denmark. 
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Holland,  Guatemala,  Italy,  Portugal,  Salvador,  Serbia, 
Spain,  and  Switzerland.  Great  Britain,  Japan,  Denmark, 
Mexico,  the  United  States  of  America,  Sweden-Norway, 
Germany,  Cuba,  and  Austria-Hungary  acceded  later. 
This  union  established  an  international  office^  at 
Berne ;  its  object  is  the  protection  of  patents,  trade- 
marks, and  the  like.  On  April  14,  1891,  at  Madrid, 
it  agreed  to  arrangements  concerning  false  indications 
of  origin  and  the  registration  of  trade-marks  ;  ^  and  an 
additional  Act  ^  was  signed  at  Brussels  on  December  14, 
1900.  But  in  1911  a  conference  met  at  Washington 
in  order  to  revise  the  previous  conventions,  and  on 
June  2,  1911,  was  signed  the  International  Convention 
for  the  Protection  of  Industrial  Property,  which  is  now 
the  basis  of  the  Union.*  The  signatory  Powers  were 
Great  Britain,  Germany,  Austria-Hungary,  Belgium, 
Brazil,  Cuba,  Denmark,  San  Domingo,  Spain,  the  United 
States  of  America,  France,  Italy,  Japan,  Mexico, 
Norway,  Holland,  Portugal,  Sweden,  Switzerland,  and 
Tunis.  Most  of  these  States  have  ratified  the  con- 
vention. By  the  Treaties  of  Peace  with  Germany  ^ 
and  Austria,^  these  conventions  are  to  be  again  applied 
between  the  parties  except  in  so  far  as  they  are  affected 
by  the  provisions  of  the  Treaties  of  Peace.  Bulgaria  ^ 
is  to  accede  to  them. 

(3)  On  March  5,  1902,  the  Convention  of  Brussels  ^ 
was  signed,  concerning  the  abolition  of  bounties  on 
the  production  and  exportation  of  sugar.    An  addi- 


^  See  above,  §  467. 

*  See  Martens,  N.R,0.,  2nd  Ser. 
xxii.  p.  208;  Pelletier  et  Vidal- 
Noguet,  La  Convention  d^  Union 
pour  la  Protection  de  la  Propriitd 
induetrielle  du  20  mora  1883  et  les 
Confh'encet  de  Revition  pottMeures 
(1902);  Pillet,  Le  Regime  inter- 
national  de  la  Propridti  induitrieUe 

(1911). 

'  See  Martens,  N,R,Q,,  2nd  Ser. 
XXX.  p.  475. 


*  See  Treaty  Ser.  (1913),  No.  7 
and  No.  8,  and  Martens,  N.R.O.^ 
3rd  Ser.  viii.  p.  760. 

»  Article  286.  •  Article  237. 

'  Article  166. 

*  See  Martens,  N.R.G,,  2nd  Ser. 
xxxi.  p.  272;  Kaufmann,  Welt- 
Zucker  Industrie  und  intemationales 
und  coloniales  Recht  (1904);  Borel 
in  R.L,  2nd  Ser.  xiv.  (1912),  pp. 
160-158  ;  Andr6  in  R,0.,  xix.  (1912), 
pp.  665-689. 


for  the  ptupofle  of  snpervirang  Ute  execntion  al  tiie  con- 
ventioiL*  Bat  Qieat  Britain  and  Italy  witiidrerw  in 
1912,  uid  the  convoitiffli  is  not  ment«»ied  in  tiie  Treataea 
of  Peace ;  it  seems  therefore,  for  practical  porposes,  to 
be  no  longer  in  force. 

§  586.  Three  general  conventMHis  are  in  existence  in 
the  interest  of  agricnltoie : — 

(1)  On  June  7, 1905,  the  Convention  for  the  Creation 
of  an  Intranational  AgricuttDral  Institate  *  was  signed 
at  Borne  by  forty  States.  The  institate  has  Hb  seat 
at  Rome.  By  the  Treaties  of  Peace  t^  convention  is 
to  be  again  appUed  between  the  parties  to  it  witiiont 
modification.* 

(2)  Owing  to  the  great  damage  done  to  grapes  tJizoogli 
phyUoxera  epidemics  a  general  convention  ^  for  the 
[nrevenfion  of  the  extension  of  snch  epidemics  was 
conclnded  on  September  17,  1878,  at  Berne.  Its  place 
was  afterwards  taken  by  Uie  convention '  signed  at 
Berne  on  November  3,  1881.  The  original  members 
were :  Austria-Hungary,  France,  Germany,  Fortogal, 
and  Switzerland,  Belgium,  Italy,  Spain,  HoUand, 
Lnxembuig,  Bonmania,  and  Serbia  acceded  later.  A 
farther  convoition  was  signed  on  April  15,  1889.  By 
the  Treaties  of  Peace  these  conventions  are  to  be  again 
applied  without  modification  between  the  parties  to 
them,  and  Bulgaria  is  to  accede  to  them.^ 

(3)  On  March  19,  1902,  a  general  convention  >  was 

>  SeeMftrteDB.ir.fi.C.SrdSar.  L  16S. 

p.  874.  *  See  Mutaot,  S.R.O.,  AkI  Sv. 

■  See  above,  »  462  tM  471.  Ti.  p.  281. 

*  See  above,  S  471a;  Uarteua,  ■  See  Hutani,  If.S.O.,  Sad  Stf. 
If.R.O.,   Srd   Ser.    ij.    p.   238,   and  riU.p.  43S. 

Treaty  Ser.  (1910),  No.  17  ;  Looii-  '  See  TrMty  of  Peaoa  with  Ov- 

Dop    in    La    Vit   inttniationale,   i.  tnaoy,   Aitiole  882 ;    with  Avbi*, 

(1912),  pp.  428-464.  Artiole  234;  with  Bul^ria,  ArtMlt 

*  See  Treaty  of  Peaoe  with  G«r-  167. 

maoy,  ArtioI«  282 ;    with  Austria,  '  See  Marten*,  N.ILO.,  bl  Set- 

Article  234 ;  with  Bulgaria,  Artule       zzz.  p.  688. 
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igned  at  Paris,  concerning  the  preservation  of  birds 
tseful  to  agriculture,  by  Germany,  Austria-Hungary, 
^Igium,  Spain,  France,  Greece,  Luxemburg,  Monaco, 
forway ,  Portugal,  Sweden,  Switzerland.  By  the  Treaties 
f  Peace  this  convention  is  to  be  again  applied  between 
be  parties  thereto  without  modification.  Bulgaria  is 
0  accede  to  it.^ 

§  587.  Apart  from  the  Labour  Convention  (see  above,  Weifue 
568^),  general  treaties  are  in  existence  with  regard  to  ing  ^' 
he  welfare  of  the  working  classes :  ^ —  ciasees. 

(1)  On  September  26,  1906,  was  signed  at  Berne  a 
onvention  ^  concerning  the  prohibition  of  the  use  of 
^hite  phosphorus  in  the  manufacture  of  matches.  The 
riginal  parties  were:  Germany,  Denmark,  EVance, 
loUand,  Luxemburg,  Switzerland.  Great  Britain  and 
ome  other  States  acceded  later.  To  give  effect  to  this 
onvention  in  Great  Britain,  Parliament  passed,  in 
908,  the  White  Phosphorus  Matches  Prohibition  Act 
8  Edw.  vn.  c.  42).  By  the  Treaties  of  Peace  this 
onvention  is  to  be  again  appUed  between  the  parties 
0  it  without  modification.  Austria  and  Bulgaria  are 
0  accede.* 

(2)  Likewise  at  Berne  on  September  26,  1906,  was 
igned  the  convention^  for  the  prohibition  of  night- 
rork  for  women  in  industrial  employment.  The 
riginal  parties  were :  Great  Britain,  Germany,  Austria- 

^  See  Treaty  of  Peaoe  with  Ger-  Pio  in  R.O.,  xi.  (1904),  p.  515,  zii. 

lany,  Article  282;   with  Austria,  (1906),  p.  505,  ziv.  (1907),  p.  495, 

rtiole  234 ;  with  Bulgaria,  Artiole*  xx.  (1913),  p.  752.     See  also  Reports 

37.  of  the  International  Association  for 

*  See  Qemma,    II   DiriUo    ifUer-  Labour  Legislation. 

^^Uonale  del  Laycro  (1912) ;  Sinjot,  .  g^  Martens,  N,R.G.,  3ni  Ser. 

W.  viuernajuma^  pau^  laPr^  ii,        8^2,  and  Treaty  Ser.  (1909), 

ctum    det      Travauleurs     (1911);  No.  4 

[ahaim,     Le    Droit    itUernaiional  /  „      „,             -  ^            .  ,    ^ 

«mer   (1913),    and  in    RJ.,  2nd  *  See  Treaty  ^Peaoe  with  Ger- 

BT.  xiv.  (1912),  pp.  113-128,  388-  ™*»y»   Article  282;  with  Austria, 

10 ;    Keiohesberg,    ItUemationaler  ^^^^  ^^  >  ^**^  Bulgaria,  Article 

rbeUertehiUz    (1913);     Lammasch,  ^^'* 

^<u    ViOkerreeht  naeh  dem  Kriege  *  See  Martens,  N.R.O,,  3rd  Ser. 

dl7),  pp.  48-54 ;  Bauer,  ArheUer-  ii.  p.  861,  and  Treaty  Ser.  (1910), 

Attfz  tmd  VMergememgeh^ft  (1918) ;  No.  21. 
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Hungary,  Belgium,  Spain,  Fiance,  Luxemburg,  HoUai^ 
Portugal,  and  Switzerland.  Italy  and  Sweden,  which 
had  signed  the  convention,  but  had  not  ratified  in  time, 
acceded  in  1910.  By  the  Treaties  of  Peace  this  coo- 
vention  is  to  be  again  applied  without  modification  be 
tween  the  parties  thereto.  Bulgaria  is  to  accede  to  it^ 
Weights,  §  588.  One  Union  concerning  weights  and  measiires 
Srr  »^  *^«  ^o^«*«y  Umons  are  in  existence :- 

(1)  In  the  interest  of  the  unification  and  improve 
ment  of  the  metric  system,  a  general  convention  ^  wa5 
signed  at  Paris  on  May  20,  1875,  for  the  purpose  cf 
instituting  at  Paris  an  International  Office  ^  of  Wei^t^ 
and  Measures.  The  original  parties  were  :  Ai^entm 
Austria-Hxmgary,  Belgium,  Brazil,  Denmark,  Fiance. 
Germany,  Italy,  Peru,  Portugal,  Russia,  Spain,  Sweden- 
Norway,  Switzerland,  Turkey,  the  United  States  d 
America,  and  Venezuela ;  but  Brazil  has  never  ratified, 
and  Venezuela  withdrew  in  1912.  Other  States  acceded 
later.  By  the  Treaties  of  Peace  this  convention  is  tc 
be  again  applied  without  modification  by  the  parties 
thereto.* 

(2)  On  December  23,  1865,  Belgium,  Prance,  Italr, 
and  Switzerland  signed  the  Convention  of  Paris  whicli 
created  the  so-called  '  Latin  Monetary  Union '  between 
the  parties ;  Greece  acceded  in  1868.*^  This  conventios 
has  been  four  times  renewed  and  amended — ^namely,  ii^ 
1878, 1885, 1893,«  and  1920. 

Another  Monetary  Union  is  that  entered  into  by 
Denmark,  Sweden,  and  Norway,  by  the  Convention  of 
Copenhagen '  of  May  27, 1873. 

^  See  Treaty  of  Peaoe  with  Ger-  many,   Article  282;  with  ^^su^ 

many,   Artiole  282 ;   with  Austria,  Article  234  ;  with  Balgaii«»  ^^ 

Article  234;  with  Bulgaria,  Article  162. 

167.  *  See  Martens,  N.R.O,,  xx.  FP 

'  See  Martens,  N.R.O,,  2nd  Ser.  688  and  694. 

i.  p.  663,  and  Guillaume  in  La  Vie  *  See  Martens,  N.ILO.,  Sod  Ser 

inUmcUionale,  iii.  (1013),  pp.  5-44.  iv.  p.  725,  xL  p.  65,  xzi.  p.285. 

'  See  above,  §  466.  'See  Martens,  N,B.O.,  ^nd  M 

«  See  Treaty  of  Peaoe  with  Qer-  L  p.  290. 
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These  two  Unions  are,  of  course,  not  mentioned  in  the 
Veaties  of  Peace,  because  no  Central  Power  was  a  party 
3  them,  and  their  appKcability  is  wholly  unafEected  by 
tie  proceedings  at  the  Peace  Conference  at  Paris  in  1919. 

On  November  22,  1892,  the  International  Monetary 
'onference  ^  met  at  Brussels,  where  the  following  States 
-^ere  represented :  Great  Britain,  Austria-Hungary, 
(elgium,  Denmark,  France,  Germany,  Greece,  Holland, 
fcaly,  Mexico,  Portugal,  Boumania,  Spain,  Sweden- 
forway,  Switzerland,  Turkey,  and  the  United  States  of 
onerica.  The  deUberations  of  this  conference,  however, 
ad  no  practical  result.^ 

§  589.  On  March  15,  1886,  Belgium,  Brazil,  Italy,  official 
*ortugal,  Serbia,  Spain,  Switzerland,  and  the  United  tions.^ 
!tates  of  America  signed  at  Brussels  a  convention' 
onceming  the  exchange  of  their  official  documents, 
Jid  of  their  scientific  and  literary  publications,  in  so 
ar  as  they  are  edited  by  the  Governments.  The  same 
States,  except  Switzerland,  signed  under  the  same  date 
bt  Brussels  a  convention  ^  for  the  exchange  of  their 
oumaux  offidds  ainsi  que  dee  annales  et  des  documents 
yarlementaires.  These  two  conventions  are  not  referred 
o  in  the  Treaties  of  Peace,  because  none  of  the  Central 
Powers  was  a  party  to  them,  and  their  applicability  is 
mafiected  by  the  proceedings  at  the  Peace  Conference 
tt  Paris. 

§  590.  In  the  interest  of  public  health,  as  endangered  sanita- 
)y  cholera  and  plague,  a  number  of  so-called  sanitary  **°°- 
onventions  have  been  concluded : — 

(1)  On  January  30,  1892,  Great  Britain,  Germany, 
i.U8tria-Hungary,  Belgium,  Denmark,  Spain,  Prance, 
jrreece,    Italy,    Holland,    Portugal,    Russia,    Sweden- 

^  See  Martens,  N,R.O,,  2nd  Ser.  Ftnamrtcht  (1912),  pp.  863-901. 

cxiv.  pp.  167-478.  '  See  Martens,  N.R.O.^  2nd  Ser. 

'  On  the  whole  subject,  see  Janssen,  xiv.  p.  287. 

^  OmvesUiona   monitairf  (1911),  *  See  Martens,  N.B.O.,  2nd  Ser. 

^nd    Llppert,     Da9     intenmtionale  xIt.  p.  285. 


Belgium,  France,  Italy,  Lnxetnbui^,  MontenegiD. 
Holland,  Rnssia,  and  Switzerland  signed  t^e  Cholera  Coa- 
ventdon  of  Dresden ; '  but  Monten^^  has  not  ratified. 
Great  Britain  and  other  States  acceded  later. 

(3)  On  April  3,  1894,  Great  Britain,  GemuDT. 
Austria-Hungary,  Belgium,  Denmark,  Spain,  France 
Greece,  Italy,  Holland,  Persia,  Portugal,  and  Russk 
signed  the  Cholera  Convention  of  Paris ;  an  additaonal 
declaration  was  signed  at  Paris  on  October  30,  1897.^ 
Sweden-Norway  acceded  later. 

(4)  On  March  19,  1897,  Great  Britain,  Germany 
Austeia-Hungary,  Belgium,  Spain,  Fruice,  Greece,  Italv, 
Luxemburg,  Montenegro,  Turkey,  Holland,  Persia, 
Portugal,  Roumania,  Russia,  Serbia,  and  Switzerland 
signed  the  Plague  Convention  of  Venice ;  an  additional 
declaration  was  signed  at  Rome  on  January  24,  1900.* 

(5)  For  the  purpose  of  revising  the  previous  cholen 
and  plague  conventions,  and  amalgamating  them  intc 
one  document,  Great  Britain,  Germany,  Austria 
Hungary,  Belgium,  Brazil,  Spain,  the  United  States  ol 
America,  France,  Italy,  Luzembu^  Montenegro. 
Holland,  Persia,  Portugal,  Roumania,  Russia,  Switzer- 
land, and  Egypt  signed  on  December  3, 1903,  the  Inter 
national    Sanitary  Convention   of    Paris.'    Denmark; 

*  See  Marteiu,  N.R.O.y  Snd  Ser.  be  drawn  to  a  veiy  T«la*ble  aagget 
tIx.  p.  261,  and  Treaty  8er.  (1893),  tion  made  hj  DUmanii  in  R.I.,  e 
No.  6.  (1879),   p.    637,    >u>d    in   B.O.,   i. 

■  See  Martena,  If.S.O.,  2nd  Ser.  (1897),  p.  437.     Bearing  in  mind  ih-\ 

xii.  p.  230,  and  Treaty  Ser.  (1S94),  faot  that  frequenUy  in  tinte  ol  m: 

No.  i,  epidemiee  bceak  ont  in  omaeqiienai 

*  See  Hartena,  N.R.O.,  2Dd  Ser.  (^  inmffiment  diainfeotioD  of  tlii 
xxiv.  pp.  S16  aod  6fi3,  and  Treaty  battlefields,  Ullmann  soKgcsU  . 
Ser.  (1S99),  No.  8.  general oonTenUoniostitntinKneBtrsJ 

*  See  Marteni,  N.R.G.,  2nd  Ser.  Hanitoir   oonuoiantwa    wltm   duty 
xxTili.    p.    339,   xiix.    p.    405,   and  would     be    to    t&ke    aU    DBoesnn 
Treaty  Ber.  (1900),  No.  6.     See  also  sanitary  meainreB  after  •  battle. 
Loutti,  La  Politique  lanitaire  inter-  *  See  M»rt«ai,  If.  R.  O. ,  3M  Ser.  i. 
tiatitmait  [\WM).     Attention  ihould  p.  78,  and  TrMty  Ser.  (1907),  No.  27. 
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Norway,  Swedea,  and  some  other  States  acceded  later. 
The  previous  sanitary  conventions  remain  in  force  for 
those  signatory  Powers  who  do  not  become  parties  to 
this  convention. 

(6)  For  the  purpose  of  organising  the  International 
Office  of  Public  Health  contemplated  by  the  Sanitary 
Convention  of  Paris  of  December  3, 1903,  Great  Britain, 
Belgium,  Brazil,  Spain,  the  United  States  of  America, 
France,  Italy,  Holland,  Portugal,  Russia,  Switzerland, 
and  Egypt  signed  at  Rome,  on  December  9,  1907,  an 
agreement^  concerning  the  establishment  of  such  an 
office  at  Paris.^  Argentina,  Bulgaria,  Sweden,  and  other 
States  acceded  later.^  By  the  Treaties  of  Peace  all 
these  six  conventions  are  to  be  again  applied  without 
modification  as  between  the  parties  thereto,  Bulgaria 
acceding  to  those  to  which  she  was  not  a  party.^ 

§  591.  On  November  29, 1906,  Great  Britain,  Germany,  pharm*- 
Austria-Hungary,  Belgium,  Bidgaria,  Denmark,  Spain,  ^p^^ 
the  United  States  of  America,  France,  Greece,  Italy, 
Luxemburg,  Norway,  Holland,  Russia,  Serbia,  Sweden, 
and  Switzerland  signed  at  Brussels  an  agreement 
concerning  the  Unification  of  the  Pharmacopoeial 
Formulas  for  Potent  Drugs.^  By  the  Treaties  of  Peace 
this  convention  is  to  be  again  applied  without  modifica- 
tion between  the  parties  to  it.^ 

591a.  In  order  to  regulate  the  trade  in,  and  control  Opium, 
the  use  of,  opium  and  kindred  drugs,  a  large  number 
of  States  met  at  the  Hague,  and  signed,  on  January  23, 
1912,  an  International  Opium  Convention.^     But  the 

^  See  Martens,  N.R.O,,  3rd  Ser.  Article  234;  with  BnlgariA,  Artieles 

ii.   p.  913,  and  Treaty  Ser.  (1909),  162,  167. 

No.  6.                  *  See  above,  §  471&.  *  See  Martens,  N.R,0.,  3rd  Ser. 

*  A  further  sanitary  convention  i.   p.   592,  and  Treaty  Ser.  (1907)» 

was  signed  at  Paris  on  January  17,  No.  10. 

1912,  by  a  large  number  of  Powers,  *  See  Treaty  of  Peace  with  Ger- 

but  does  not  appear  to  have  been  many,   Article  282;    with  Austria, 

ratified  by  any  (see  B.  and  F.  StaU  Article  234 ;  with  Bulgaria,  Article 

Pcmer9  (1914,  Part  ii),  p.  230).  162. 

^  See  Treaty  of  Peace  with  Ger-  '  Paid,    Papera,    Misc.,    No.    2 

niAny,  Article  282;  with  Austria,  (1912). 


conieience  was  hdd  at  the  Hague  in  1914,  and  in  accoia- 
ance  with  resolutions  adopted  by  it,  a  special  piotoca 
was  opened  for  signature,  so  that  the  convention  wif^: 
be  brought  into  operation.^  The  World  War  inter- 
Tened ;  but  after  its  conclusion  the  Treaties  of  Feact 
provided  that  the  convention  was  to  come  into  forre 
immediately.  Ratification  of  the  Treaties  of  Peac«  n^' 
to  be  regarded  as  equivalent  to  ratification  of  the  con- 
vention and  the  signature  of  the  special  protocol; 
and  the  Hi^  Contracting  Parties  agreed  to  enact  tb 
legislation  necesaaiy  to  give  efiect  to  the  convention 
without  delay.* 
Hdumi-  §  592.  In  the  interest  of  humanity  and  public  monlit} 
^^  three  Unions — althon^  the  term  '  Umon  '  is  not  nm 
Mwaiit;.  uge  of  in  the  treaties — have  been  established,  namely 
that  concerning  slave  trade,  that  concerning  the  so 
called  white  slave  traffic,  and  that  concerning  obsceni 
pubhcations ;  bat  iite  first  of  these  appears  to  be  n 
longer  in  existence. 

(1)  A  treaty  concerning  slave  trade  ^  was  conclude 
as  early  as  1841  between  Great  Britain,  Austria,  Fiance 
Prussia,  and  Russia.  And  Article  9  of  tlie  General  Ac 
fA  the  Berlin  Congo  Conference  of  1885  likewise  deal 
with  the  matter.  But  it  was  not  unfal  1890  that  i 
Union  for  the  suppression  of  the  slave  trade  came  inti 
e:dstence.  This  Union  was  established  by  the  Geuen 
Act  *  of  the  Brussels  Conference,  signed  on  July  2, 189(1 
and  possessed  two  international  offices,^  luunety,  tb 
International  Maritime  Office  at  Zanzibar  and  th 
Bureau  Sp^al  attached  to  the  Foreign  Office  s, 
Brussels.    However,  the  General  Act  of  the  BrusfeJ 

»  PaH.     Papers,     Mi»o.,    No.    4  'See  abovo,  S  292. 

(1915).  *  See  U&rUinB,  N.R.G.,  Snd  >>' 

■  Treaty  of  Peaoe  with  Oermuij,  xvi.  p.    3,  sad   Treat}-  Ser.   (I»^-I 

Artiole   29fi ;   with  Austiio,  ArtiolB  No.  7. 

347 ;  with  BuI«mu,  Artiole  I7i.  *  See  above,  S  468. 


10,  1919,  which,  while  coutaimug  an  undertaking  by 
'hem  to  secure  the  complete  suppression  of  slaveiy, 
md  of  the  slave  trade  by  land  and  sea,  does  not  provide 
'or  the  continuance  of  the  machinery  established  by 
'he  Brussels  Greneral  Act.^ 

(2)  On  May  18,  1904,  an  agreement  for  the  suppres- 
sion of  the  white  slave  traffic  ^was  signed  at  Paris  by 
jreat  Britain,  G!ermany,  Belgium,  Denmark,  Spain, 
PVance,  Italy,  Holland,  Portugal,  Russia,  and  Sweden- 
Norway.  Other  States  acceded  later.  A  further  agree- 
uent  concerning  the  subject  was  signed  at  Paris  on 
May  4, 1910,"  by  thirteen  States.  These  conventions  are, 
iccording  to  the  Treaties  of  Peace,  to  be  again  appUed 
IS  between  the  parties  to  them  withoat  modification, 
Mid  Bulgaria  is  to  accede.' 

(3)  On  December  21,  1904,  a  laige  number  of  States 
signed  at  the  Hague  a  convention  for  the  exemption  of 
bospital  ships  from  harbour  dues.  Great  Britain  was  not 
a  party  to  this  convention.^  By  the  Treaties  of  Peace 
this  convention  is  to  be  again  applied  without  modifi- 
cation, aa  between  the  parties  to  it,  and  Bulgaria  is  to 
accede.* 

(4)  On  May  4, 1910,  an  agreement  for  the  suppression 
of  obscene  publications  '  was  signed  at  Paris  by  Great 
Britain,  Germany,  Austria-Hungary,  Belgium,  Brazil, 
Denmark,  Spain,  the  United  States  of  America,  France, 
Italy,    Holland,    Portugal,    Russia,    and    Switzerland. 

'  Sea  above,  g  564,  •  See  Treaty  of  Peace  with  Ger- 

'  Bee  M»rteDB,  JtT. /{,(?.,  2nd  8er.  many,   Artiole  282;   with  ^uatria, 

^ini.  p.  ISO,  nod  Treaty  8er.  (1905),  ArUole  234 ;  with  Bulguia,  Article 

No.  24.     See  also  Bntz,  Dit  Bdcdnt-  107. 

Pfmg  dt»  MddehaJuutddi  im  inter-  i  o  .    n    „_j    p    &„„    n„.„, 

•xui^^  JtcchU  (IQOBh   Rehm  in  V^"*    ^^,*^    ^-   *^  ^"P^*' 

Z-V.,  i.  (19C7),  pp.  448-4B3.  '"'™'-  P'  ***" 

*  See  MMleiis,  !f.R.6.,  3rd  8er.  *  Bee  Mart«na,  y.R.O.,  Srd  Ser. 

™.  p.  252,   and  Treaty  Ber.  (1912),  vii.  p.  266,  and  Treaty  8er.  {l»il), 

No.  2a  No.  11. 


partiee  to  it,  Bulgaria  acceding.^ 
§  593.  The    following    geiuzal    treatiee    liave  bea 
^^^    concluded  for  the  parpose  of  proBerving  c^tain  uumat 
Worid.     jn  certain  parts  of  the  world : — 

(1)  In  behalf  of  the  preservation  of  wild  aniiiuk 
laids,  and  fish  in  Africa,  the  Convention  td  LcmdoiM 
was  signed  on  May  19,  1900,  by  Great  Bntain,  tit) ! 
Congo  Free  State,  France,  Germany,  Italy,  Portngil 
and  Spain;  Liberia  acceded  lator.  However,  ^ 
convention  has  not  yet  been  ratified,  and  as  it  is  W 
referred  to  in  the  lS%atiee  oi  Peace,  it  may  piob&blj 
be  regarded  as  unlikely  to  secure  ratification.' 

(2)  In  htAuM  of  the  prevention  of  ihe  eztauctkm  i 
&B  seals  and  sea-otters  in  the  North  Pacific  Ooeu. 
the  Pelagic  Sealing  Convention  *  of  Washington  n 
signed  on  Jnly  7,  1911,  by  Great  Britain,  the  UniW 
States  of  America,  Japan,  and  Russia.  This  coDTSt- 
tion  is  unafiected  by  the  proceedings  at  the  Pes« 
Conference  at  Paris,  becanse  none  of  the  Central  Fowec 
are  partiee  to  it. 

Print*        §  594.  Various  general  treaties  have  been  conclodei 

Mtioiw]    for  the  purpose  of  establishing  uniform  rules  conoeinni| 

^'''       subjects  of  the  so-called  Private  International  Law  :- 

(1)  On  November  14, 1896,  a  general  treaty  conceminj 

the  conflict  of  laws  relative  to  procedure  in  civil  casa 

was  concluded  at  the  Hague.    But  this  treaty  wa 

replaced  by  the  Convention  ^  of  the  Hague  of  Jul;  li 

•  8m  Trwity  of  Pewe  with  Got-  Set.  (1917),  No.  7).  A  wnvmtii 
many,  Artiole  282 ;  witii  Aiutria,  wae  signed  at  Sophu  b»twece  B:l 
Artiole  234 ;  with  Bulguiii,  Article  guia  »i>d  Ronmania  on  Konoli 
167.  29.  1901,    raniding   Bahing  ii  ^ 

*  Sm  Mutena,  X.B.G.,  2ad  So-.  Danube  [ne  Martan*.  N.B.O..  ^ 
xzi.  p.  430.  Sex.    miii.    p.   277,  mkI  TnMT  < 

'  A  ooDventioD  for  the  pit)t«ction       Peace  widi  Bulgaria,  Aitiob  l£il- 


ot  migratory  bird*  was  signed  at 
Waihington  od  Aogiut  16,  1910, 
betwflen  Great  Britain  (for  Oaoada) 
aDd  tbe  United  States  (see  Treaty 


*  See  above,  !  284. 
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[906,  which  was  signed  by  Qermanj,  Anstria-Hiingaiy, 
Belgium,  Denmark,  Spain,  France,  Italy,  Luxemburg, 
I!^orway,  Holland,  Portugal,  Roumania,  Russia,  Sweden, 
and  Switzerland. 

(2)  On  June  12,  1902,  likewise  at  the  Hague,  were 
signed  three  conventions  ^  for  the  purpose  of  regulating 
bhe  conflict  of  laws  concerning  marriage,  divorce,  and 
^ardianship.  The  signatory  Powers  were  Germany, 
Austria-Hungary,  Belgium,  Spain,  France,  Italy,  Lux- 
emburg, Holland,  Portugal,  Roumania,  Sweden,  and 
Switzerland. 

(3)  Again  at  the  Hague,  on  July  17, 1905,  were  signed 
two  conventions  for  the  purpose  of  n^ulating  the 
[conflict  of  laws  concerning  the  effect  of  marriage  upon 
bhe  personal  relations  and  the  prop^y  of  husl^nd 
and  wife,  and  concerning  the  placing  of  adults  under 
guardians  or  curators.  The  signatory  Powers  were 
Grermany,  France,  Italy,  Holland,  Portugal,  Roimiania, 
and  Sweden.' 

It  would  appear  from  the  Treaties  of  Peace  that  only 
two  of  these  conventions  are  to  be  again  applied,  namely, 
the  Civil  Procedure  Convention  of  July  17,  1905,  and 
the  convention  for  the  protection  of  minors  of  June  12, 
1902;  moreover,  France,  Portugal,  and  Roumania  do 
aot  intend  to  apply  the  Civil  Procedure  Convention 
br  the  future.^ 

§595.  The  first  Pan-American  Conference  hdd  atAmerioan 
V^ashington  in  1889  created  the  International  Union  ^  ^bUos. 
of  the  American  Republics  for  prompt  collection  and 
listribution  of  commercial  information.^    This  Union 


^  See  Marteiui,  N,R,G,y  2tid  Ser. 
pp.  706,  715,  724. 


*  Meili  »nd  Mamelok,  Dob  inter- 
vjtitmdU   Prwal-   wnd   ZivOprozes- 
trecht  at^fOrtmd  der  Haager  Konven- 
\uynen  (1911),  offers  »  digest  of  »U 
the  Hague  Oonventions  oonoeraed. 

•  See  TntkHy  of  Peaoe  with  Qer- 


many,    Articles    282,    287 ;    with 
Austria,  Articles  234,  288. 

^  This  is,  of  course,  unaffected  by 
the  proceedings  of  ib»  Peace  Oon- 
f erenoe  at  Paris. 

*  See  Barrett»  TK€  Pcm^Anurican 
Union  (1911). 
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of  the  twenty-one  independent  States  of  Amend 
established  an  international  office  at  Wa&hingtos 
called  at  first  '  The  American  International  Bureau^ 
but  the  fourth  Pan-American  Conference,  held  a 
Buenos  Ajrres  in  1910,  changed  the  name  of  the  office 
to  'The  Pan-American  IMon.'  At  the  same  tim« 
this  conference  considerably  extended^  the  scope  € 
the  task  of  this  bureau,  so  as  to  include,  besides  othe 
objects,  the  function  of  a  permanent  commission  of  tb 
Pan-American  Conferences,  which  has  to  keep  tb 
archives,  to  assist  in  obtaining  the  ratification  of  tb 
resolutions  and  conventions  adopted,  to  study  c 
initiate  projects  to  be  included  in  the  programme  c 
the  conferences,  to  communicate  them  to  the  seven 
Governments,  and  to  formulate  the  programme  aii 
regulations  of  each  successive  conference. 
Stieooe.  §596.  In  the  interest  of  scientific  research  the  follo\« 
ing  Unions^  had  been  established  before  the  Wori 
War,  but  they  are  not  mentioned  in  the  Treaties  ( 
Peace  among  the  treaties  of  an  economic  or  technics 
character  which  are  to  be  again  appUed  as  between  tb 
parties  thereto,  either  because  the  conventions  creatin 
them  had  never  been  officially  published,  or  becau^ 
there  was  no  desire  to  bring  them  into  operation  again^ 
(1)  On  October  30,  1886,  Great  Britain,  German} 
Argentina,  Austria-Hungary,  Belgium,  Denmark,  Spaii 
the  United  States  of  America,  France,  Greece,  Ital]9 
Japan,  Mexico,  Norway,  Holland,  Portugal,  Koumank 
Russia,  Sweden,  and  Switzerland  signed  a  conventio] 
at  Berlin  for  the  purpose  of  creating  an  Int^iiation;^ 

^  See  above,  §  467a.  dates  and  facts  mentaoned  in  th 

*  SeeReinBoh,Pt«Mic/fUema<u>nai      text  are  baaed  on  private  inform 


Uv^MM  (1911),  p.  117.  tion  and  saoh  informatioa  as  c;) 

'  The    conventions    which   have  be  gathered  from  the  Amiimixrt  ^ 

created  these  Unions  would  seem  to  to     Fie    tntema^tbnaie    (1908-190^ 

be  nowhere  officially  published,  and  pp.  389-401. 
are,  therefore,  not  to  be  found  in  the  ^  The  editor  has  beoi  oiiahlc  '^ 

Treaty  Series  or  in  Martens.    The  find  any  information  on  this  point. 
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Geodetic  Association.  As  early  as  1864  a  number  of 
States  had  entered  at  Berlin  into  an  association  con- 
cerning geodetic  work  in  CenlsAl  Europe,  and  in  1867 
the  scope  of  the  association  was  expanded  to  the  whole 
of  Europe ;  but  it  was  not  until  1886  that  the  geodetic 
work  of  the  whole  world  was  made  the  object  of  the 
Greodetic  Association.  The  convention  of  1886,  however, 
was  revised,  and  a  new  convention  was  signed  at  Berlin 
on  October  11,  1895.^  The  association,  which  before 
the  World  War  arranged  an  international  conference 
every  three  years,  possessed  a  central  office  at  Berlin. 

(2)  On  July  28,  1903,  was  signed  at  Strasburg  a 
convention  for  the  purpose  of  creating  an  International 
Seismologic  Association.  This  convention  was  revised 
on  August  15,  1905,  at  Berlin.*  The  following  States 
were  parties:  Great  Britain,  Germany,  Austria-Hungary, 
Belgium,  Bulgaria,  Canada,  Chili,  Spain,  the  United 
States  of  America,  France,  Greece,  Italy,  Japan,  Mexico, 
Norway,  Holland,  Portugal,  Roumania,  Russia,  Serbia, 
and  Switzerland.  The  association,  which  before  the 
World  War  arranged  an  international  conference  at  least 
once  in  every  four  years,  had  a  central  office  at 
Strasburg. 

(3)  On  May  11,  1901,  a  convention  was  signed  at 
Christiania  for  the  International  Hydrographic  and 
Biologic  Investigation  of  the  North  Sea.^  The  parties 
were  Great  Britain,  Germany,  Belgium,  Denmark, 
Holland,  Norway,  Russia,  and  Sweden.  The  associa- 
tion established  a  central  office. 


^  For  the  text  of  this  oonvention, 
see  Atmuaire  de  la  Vie  nUerruUionaU 
(1908-1909),  p.  390. 

*  The  text  of  this  oonvention  is 
not  published  in  the  Annuaire  de  la 
Vie  intematumale  (1908-1909),  but  its 


predeoeasor   of    1903   is   published 
there  on  p.  393. 

'  For  the  text  of  this  oonvention, 
see  Amwaire  de  la  Vie  inUmcUionah 
(1908-1909),  p.  397. 
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Recondnotion  of  foicignera,  fiOl 
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Rosny,  Marquis  de.    See  Sully,  Duo 

de 
Ross,  case  of  Bishop,  545 
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Sackville,  Lord,  case  of,  558 
St.  Croix,  sale  of  island  of,  379 
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Peaoe  Treaty  of,  92,  725 
St.  John,  sale  of  island  of,  870 
St.  Lawrence,  navigation  on  the  river, 
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Tientsin,  German  concession  of,  310, 

721 
Tilsit,  Peace  of,  212,  216 
^Vtonte  disaster,  426 
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Trawling  in  Prohibited  Areas  Pre- 
vention Act»  346 
Treaties.      See    aUo    International 
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Phylloxera  epidemics,  760 
Post,  78,  754 

Private  International  Law,  768 
Public  health,  763,  765 
Kadiotelegraphy,  755 
Railway  transport,  756 
Sanitation,  763 
Science,  770 
Seismology,  771 
Slave  trade,  766 
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Versailles,  Peace  of  (1783),  69,  368 

(1919),  91,  718-725 
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Maritime  Oonf erenoe  of  (1880),  425 


Washington  {eomtmmed) — 

Pelagic  Fishing  Oonf eraiMe  of,  4ld 

TiMaes,  (1854)  and  (1871),  eoo^ 

ceming  navigation  on  tin  rivet 

St.  Lawrence,  820 

Treaty  (1857)  coDeeming  tbeSonid 

Dues,  350 
Treaty     (1001)     ooiDoeniuig     t^ 

Panama  Canal,  S80,  712 
Treaty  (1003),  211,  225 
Treaty  (1008) 

621 
Treaty  (1000) 
waters,  621 
Waters,  territoriaL    See  Teiiitouil 

waters. 
Webster,  Mr.,  U.8.A..  Seorataiy  d 

Foreign  Afhirs,  600 
Weights  sdad  Measures,  Intemataonsl 

Union  of,  626,  762 
Wei-Hai-Wei  leased  to  Gnat  Britain, 

300  870 
Welwood,  William,  410 
Wenok,  118 

Westlake,  John,  110,  117,  348 
Westminster,  Tne/^  of  f  1674),  67, 

411 
Westphalen,  Count  von,  558 
Wesl^halian  Fteee,  65,  69,  2S8,  706 
Wharton,  Francia,  110;,  116 
Wheaton,  Henry,  110,  114 
White   Phosphorus,  OonventMn  for 
the  prohibition  of  the  use  of,  86, 
761 
White  Phoq;ihon»  Matoihaa 

tion  Act,  761 
White  Sea  fisheries,  441 
White  slave  traffic,  85,  280,  767 
Wild  ^wtma-la  in   Afric 

tion  of ,  85,  768 
Wildman,  Richard,  109 
William  of  Holland,  caaa  of 

584 
William    IL,     German 
arFsigmneiit  of,  722 
Wilson,  Georae  Gn^ton,  110^  111 
Windermere,  Lake,  822 
Wireless  TdegriHE^hy,  86,  S12»  448- 
451 
communication  at  aea,  448 
compulsory  equipment    of   sliipB, 

451 
International  Conference  at  Loadan 

(1012),  440 
International       Radiotelsgraphie 
Conventioos  (1006  and    1012), 
312,  448,  755 
Intematioiial  Telegr^h  OAee  at 
Berne,  450 
I     ragulations  oonoerning,  450 


INDEX 


799 


Wisby,  the  maritime  laws  of,  59 
Wismar,    pledged    by    Sweden    to 

Mecklenbu^,  909,  379 
Wolff,  Christian,  107 
Women: 
consuls,  694 
diplomatic  envoys,  549 
night  work  for,  Oonvention,  761 
Woolsey,  Theodore  D.,  110,  120 
Works  of  art,  Union  for  the  protec- 
tion of,  626,  757 
World    War,    1914-1918.      Sw  also 
Austrian   Peace   Treaty  ;   Ger- 
man Peace  Treaty ;  League  of 
Nations 
aerial  navigation  during,  354 
Austrian  legation,  seat  <^,  confis- 
cated during,  566 
Belgian  neutrality  violated,   177, 

220 
causes  and  conduct  of,  87-90 
couriers*  privileges  abused  during, 

581 
enemy  ambassadors  to  Holy  See, 

187 
international  position  of   various 
states  after,  188-191,  200 


World  War,  1914-1918  (eoiUinued}— 
intervention  in  Greece,  226 
Luxemburg,    neutrality    violated. 

221 
Panama  Canal  during,  332 
'principal   allied  and   associated 

powers,'  199 
punishment   for    pillage    during, 

609 
registration  of  aliens  during,  496 
submarine  attack  on  neutral,  257 
Suez  Canal  during,  328 
Unions  affected  by,  753-767 
Wreck,  case  of  Baron  de,  568 


Zanzibar,  international  position  of, 

168 
Maritime  Office  at,  627 
Zone  for  revenue  and  sanitary  laws 

extended  beyond  the  maritime 

belt,  340 
Zouche,  103 
Zuider  Zee,  344 


Printod  hj  T.  and  A.  Gk>M8TABUi,  Printeni  to  Hia  Majetty 
ftt  tli«  Bdinborgh  UniTvnitj  Ptms,  ScotUoid 


E   DATS   DUE.    THE   P 
V  WrUL  INCREASE  TO  BO  CENTS  ON  THE  I 

DAV    AND    TO   fLOO    ON    THE    SEVENTH     DAY 
\      OVERDUE. 


f\ 


